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PREFACE  TO  THE  SECOND  EDITION. 


The  first  edition  of  The  Duties  of  Sheriffs,  Coroners  and  Con- 
stables, has  been  outV)5E^jprint  for  some  time.  But  the  many 
changes  and  additions  ro  our  statutes  affecting  the  powers  and 
liabilities  of  these  officers,  since  its  publication,  would  have  made 
a  new  edition  necessary.  It  has  been  sought  to  render  the  present 
revision  as  thorough  and  complete  as  could  be,  without  making 
the  work  too  voluminous  for  ready  use.  The  errors  and  omissions 
which  time  has  disclosed  in  the  former  edition  have  been  corrected 
and  supplied,  and  much  that  is  new,  drawn  from  such  subsequent 
legislation  and  the  decisions  of  the  courts,  has  been  added.  The 
titles  of  the  cases  referred  to  are  now  given  in  full,  and  a  table  of 
these  cases  is  prefixed ;  while  the  index  which  was  intended  to  be 
a  complete  analysis  of  the  work  has  many  new  heads  added,  and 
its  arrangement  improved,  to  give  greater  facility  for  reference. 
There  have  also  been  added  very  full  references  to  the  decisions 
of  the  courts  of  the  other  States.  These  cases  show  great  uni- 
formity in  the  general  principles  which  regulate  the  conduct  of 
Sheriffs,  Coroners  and  Constables  in  the  discharge  of  their  duties 
throughout  the  Union — the  consequence  of  the  offices  as  well  as  the 
practice  having  a  common  origin.  Changes,  however,  have  been 
made  by  legislative  enactments  in  the  different  States,  too  frequent, 
and  extending  over  too  many  of  the  States  to  be  given  in  detail, 
but  to  which  reference  is  made  throughout  the  volume.  These 
additions,  it  is  believed,  will  render  the  present  edition  of  much 
more  general  use  than  the  former  one,  and  as  much  so  as  a  work 
of  this  description  can  be. 

Utica,  December  15,  1870. 


PEEFACE  TO  THIED  EDITION. 


Since  the  publication  of  the  second  edition  of  this  work,  tlie 
Code  of  Civil  Procedure,  the  Code  of  Criminal  Procedure,  the 
Penal  Code,  and  the  New  Constitution  have  all  gone  into  effect, 
and  these,  together  with  various  Acts  of  the  Legislature,  have 
superseded  and  rendered  obsolete  much  of  the  matter  of  the  last 
edition.  In  this  edition  an  effort  has  been  made  to  conform  the 
text  to  the  Codes  and  Statutes  as  they  now  stand ;  but  the  work 
has  not  been  rewritten.  The  object  has  been  to  retain  the  text  of 
the  work  intact,  so  far  as  is  practicable,  and  not  be  misleading. 
Where  the  text  is  still  good  law,  but  the  subjects  have  been 
elaborated  by  the  Statutes  or  the  Codes,  the  text  is  retained  in- 
tact, and  the  new  matter  either  added  in  foot-notes,  as  on  pages 
68  and  83,  or  incorporated  in  the  text,  as  on  page  103.  Where 
the  text  is  entirely  inapplicable,  it  has  been  stricken  out  and  the 
Statute  as  it  now  stands  inserted,  as  on  pages  104  and  105.  In  a 
few  instances  the  Statute,  on  which  a  section  was  based,  has  been 
repealed  and  not  supplied.  In  such  case  the  text  is  omitted 
entirely,  and  the  ■  reason  therefor  indicated,  as  in  §  277  on  page 
145.  Where  the  law  has  been  radically  changed,  as  in  case  of  the 
death  penalty,  and  the  fees  of  Sheriffs,  Coroners  and  Constables, 
the  matter  has  been  entirely  rewritten.  In  the  foot-notes,  citations 
to  the  Code  of  Civil  Procedure,  the  Code  of  Criminal  Procedure, 
the  Penal  Code,  and  to  the  eighth  edition  of  the  Revised  Statutes, 
have  been  substituted  for  the  citations  to  the  old  Code  and  the 
fifth  edition  of  the  Revised  Statutes.  All  matter  added  and  all 
changes  made  by  the  present  editor,  whether  in  the  text  matter  or 
the  foot-notes,  have  been  indicated  by  throwing  brackets  []  aiound 
such  matter. 

JAMES  M.  KERR 
Rochester,  N.  Y. 
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THE  DUTIES  OF  SHERIFFS. 


CHAPTER   I. 

OF  THEIB  ELECTION,  QUALIFICATIONS  AND  ENTERING  UPON  THEIE 

DUTIES." 


§  1.  There  shall  be  elected,  at  the  general  election,  a  sheriff  for 
each  county  in  this  State,  by  the  electors  thereof,  respectively, 
once  in  every  three  years,  and  as  often  as  vacancies  shall  happen.^ 
On  the  erection  of  a  new  county,  the  sheriff  shall  be  chosen  at  the 
general  election  succeeding  the  erection  of  such  county,  or  at  such 
other  time  as  the  legislature  shall  direct.^  When  the  board  of 
county  canvassers  shall  have  determined  who  is  elected  to  the 

1  Cons.  Art.  X.,  §  1;  1  R.  S.  69;  Id. 
419,  §  9.  [Id.  8th  ed.  vol.  1,  p. 
390,  §  47.] 


a  Ala.— R.  C.  1867,  §§  148,  1.5.3,  216,  814, 

81.5,  816,  873;  Laws  1868,  p.  7. 
Ark.— Dig.  18.58,  pp.  841,  1021.  [Dig. 

Ark.  Stat.  1884,   p.  120.5.] 
Cal.— Dig.  1860,  pp.  558,  678. 
Conn.— Rev.  1866,  p.  669.  [Id.  1888,  §§ 

225-286,  1989.] 
Dak.— Codes  1885,  pp.  357,  360. 
Del.— R.  S.  1852,  pp.72,  89.  [Id.  1874, 

§§  115-127.] 
Fla.  Dig.  1847,  pp.  60,  20.3-218. 
Ga.— Code,  p.  86. 
111.— 2  St.  p.   1122,  1124.   [1  Star.  St. 

1885,  p.  1002,  t  17.]  Cons.  Art.  7. 
Ind.— 1  R.  S.  1852,  p.  166;  2  Id.,  p.  4; 

Laws  18.55,  p.  52. 
la.— Rev.  1860,  p.  64;  [1  McL.  St.  1884, 

p.  157,  §  589.]  Laws  1866,  p.  4.  [Rev. 

Code    1884,   p.    161,  §  589.] 
Kan.— Gen.  St.  1868,  p.  277.   [Comp. 

L.  1885,  p.  283,  §  1567.] 
Ky.— 2.  R.  S.  339. 
La.— R.  S.  523.  [Id.  1876,  §  3537.] 
Me.— R   S.  483. 
Md.— 1  Code,  595. 
Mass.— St.  1860,  pp.  38,  70.  [Pub.  St. 

1882,  p.  43.] 
Mich.— St.    1857,    pp.    205,    209.     [1 

Howell  Stat.  (1882),  §§  1.37,  578.] 
Minn.— Rev.  1S66,  p.  127.  [Id.  1873,  p. 

285,  §  90.] 
Miss. -Rev.  Code,  71,  120.  [Id.  1880, 

!?  o23.]     Laws  18.58,   p.  150.  [Rev. 

Code  1880,  §  323.] 


2  1  R.  S.  401,  §  89.   [Id.  8th  ed.  vol.  1,  p. 

390,  §50.] 

Mo.— Gen.  St.  1865,  p.   156.  [2  E.  S. 

1889,  §  8173.] 
Neb.— R.  S.  1866,  pp.  29,  376,  552,  558. 

[Comp.  L.  1887,  p.  387.] 
Nev.— St.  1866,  p.   2.33.  [Id.  1885,  §§ 

1636,  1644,  16.52,  2119.] 
N.  H.-Gen.  St.  1867,  p.  64.   [Id.  1878, 

p.  89.] 
N.  J.— Dig.  1855,  pp.  108,  748.  [Rev. 

1877,  p.  1098,  et  seg.] 
N.  C— Rev.  Code,  pp.  442,  444,  445, 

557;  Laws  1869,  p.  596.  [See  Batt. 

Rev.  St.  187.3,  811.] 
O.— 2  R.  S.  1.399,  1403. 
On.— Gen.  L.,  388,  393,  .394. 
Oreg.— Ann.    L.  1877,  pp.   103,  1137, 

1139.] 
Penn.— Dig.   1861,  p.  893;  Laws  1862, 

p.  431.  [Dig.  1883,  p.  43.] 
R.  I.— R.  S.  416.   [Id.  1882,  p.  74] 
Tenn. — Cons.  Art.  7,  §  1 ;  Code,  pp. 

140,  233. 
Tex.— Cons.  Art.  4,  §  19. 
Vt. — Cons.  Art.  15  of  Am'dts;  Gen. 

St.  1863,  p.  89.  [R.  L.  1880,  §  72  et 

seq.] 
Va.— Code  1849,  p.    245;  Laws   1862, 

p.  64. 
W.  Va.— St.  1863,  p.  7. 
Wis.— Cons.   Art.  8,    §  4;  R.  S.  161, 

171,  Laws  1865,  p.  507.   [R.  S.  1878, 

p.   246;]  State  ex  rel.   Hubbard   v. 

Saxton.  13  Wis.  168.] 


'A  OV    THEIU    ELECTION  ;    QUALIFICATIONS. 

office  of  slieriff,  the  county  clei  k  shall  prepare  and  certify  a  copy 
of  such  determiiiation,  and  shall,  without  delay,  deliver  the  same 
to  the  person  sn  elected. i  The  person  so  chosen  shall  enter  upon 
the  duties  of  his  office,  except  whei-e  he  is  chosen  to  fill  a  vacancy 
then  existing,  on  the  first  day  of  January  following  the  election 
at  which  he  is  chosen.^  He  shall  hold  his  office  for  three  years, 
whether  he  is  elected  at  the  close  of  a  full  *term  of  the 
office,  or  to  fill  a  vacancy ;  ^  and  he  may  continue  to  dis- 
charge the  duties  of  his  office  after  the  expiration  of  his  term,  until 
he  shall  have  been  served  with  the  certificate  of  the  county  clerk, 
that  his  successor  has  duly  qualified.* 

§  2.  No  person  shall  be  capable  of  holding  the  offi.ce  of  sheriff, 
who  at  the  time  of  his  election  or  appointment  shall  not  have  at- 
tained the  age  of  twenty-one  years,  and  who  shall  not  then  be  a 
citizen  of  this  State  ;^  and  he  must  reside  in  the  county  for  which 
he  is  chosen.^  He  can  hold  no  other  office.''  And  neither  he  nor 
his  under  sheriff,  deputy,  or  clei'k  or  any  coroner  shall,  during 
his  continuance  in  office,  practise  as  counsellor,  solicitor  or  at- 
torney, in  any  court  of  law  or  equity.^  He  cannot  be  bail  in  any 
action,^  nor  can  he  or  his  deputy  execute  process  in  any  suit,  ac- 
tion or  proceeding  in  which  he  is  a  party,  or  in  which  he  is  in- 
terested, though  he  is  not  a  party  to  the  record.^"  In  such  case 
the  process  must  be  executed  by  the  coroners  of  the  county,  or 
one  of  them,  or  the  court  may,  in  certain  cases,  appoint  elisors  to 
execute  such  process. ^^  But  the  fact  that  one  of  the  sheriff's 
deputies  is  a  party  to  a  suit,  does  not  make  the  sheriff  interested 
in,  or  a  party  thereto,  so  as  to  require  the  service  of  the  pro- 
cess to  be  made  by  the  coroner.  Nor  does  it  make  any  differ- 
ence that  such  action  is  for  an  act  done  by  such  deputy  in  his 
office. 1^     The  sheriff,  or  any  of  his  deputies  may  serve  process 

1  1  R.  S.  439,  §  21.     [1  Id.  (8th  ed.)  424,     '  Cons.  Art.  X..  §  1 ;  1  R.  S.  397,  §  68. 

§  21.]  [Id.  Sth  ed.  vol.  1,  p.  390,  §  48.] 

2  1  R.  S.  408,  §  3.  [1  Id.   (8th  ed.)  397,      «  1  R.  S.  401,  §  8.j.    [Code  Civ.  Proc,  § 

§3.]  62.     See   Fox  v.   Jackson,  8  Barb. 

5  The  People  ex  rel,  Gallup  v.  Green,  2  3.5.5.] 

Wend.  260;  The  People  ex  rel,  Bimn  ^  Bailey  v.  Warden,  20  John.  129.   [See 

V.  Coutant,  1 1  Wend,  132,511.  [See.  Miles  v.  Clarke,  4  Bosw,  (K2,  63.5.] 

People  ex  rel    Rosekrans  v.    Can-,  i"  Carpenter  v.  Stillwell,  1   Kenian  61'. 

62   How.   Pr.   5,    16,    19;   ex  parte  Sherman   v.   Boyee,  15   John.  443; 

Meredith,  33  Gratt.  (Va.)  119;  s.  c.  Mills  v.  Young,  23  Wend.  •'111. 

36  Am.  Rep.  771,  774,  778.]  "  3  R.  S.  741,  §  109;  3  R.  s.  719,  S  132; 

4  1  R.  S.  40!),  §  15;  3  R.  S.  737,  §  89;  Code,  S  419;  3  R.  S.  64:5,  §§  II.    12. 
[Id.  8th  ed.  vol.  1,  p.  397,  §  9.]  [Code  Civ.  Proc,  §   172.  See  Doug- 
Curtis  V.   Kimball,   12  Wend.  275,  las  v.  Warren,  58  How.  Pr.  264.] 
Hinds  V.  Doubleday,  21  Wend.  223.  i-  Commonwealth  v.    Moore,    19   Pick. 

'  1  R.  S.  407,  §  1.  339;  Stacy  v.  Farnham,  2  How.  Pr. 

6  1  R.  S.  383,  §  13.  26. 
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ia  which  any  other  of  his  deputies  is  a  party ;  but  no  deputy 
cau  serve  process  in  which  he  himself  or  the  sheriff  is  a  party,  or 
interested  in.i  The  sheriff  or  other  officer  and  the  deputy  of  such 
sheriff  or  officer,  or  any  constable  holding  any  execution  and  con- 
ducting any  sale  of  property  in  pursuance  thereof,  shall  not  directly 
or  indirectly  purchase  any  property  whatever  at  any  sale  by 
virtue  of  such  execution  ;  and  all  purchases  made  by  such  sheriff, 
officer  or  deputy,  or  to  his  use,  shall  be  void.^  But  this  prohibition 
does  not  apply  to  a  jailer  or  turnkey,  unless  he  is  also  a  deputy. 
And  where  a  deputy  is  plaintiff  in  an  execution,  or  interested 
therein,  he  may  purchase  property  on  a  sale  under  it,  *where 
such  process  is  held  by  the  sheriff  tir  another  deputy  and 
the  sale  is  conducted  by  them,  to  save  his  debt.^  And  the  sheriff 
is  ineligible  to  the  office  for  the  next  three  years  after  the  close  of 
his  term  of  office.*  But  this  limitation  of  the  office  to  one  term, 
does  not  apply  to  the  case  of  a  person  appointed  hy  the  governor  to 
perform  the  duties  of  the  office  during  a  vacancy  therein. 

§  3.  The  name  of  the  person  elected  to  the  office  of  sheriff, 
shall  be  entered  by  the  secretary  of  state  in  a  book  to  be  kept  in 
his  office  ;  specifying  the  county  for  which  he  is  elected,  his  place 
of  residence,  the  office  for  which  he  is  elected,  and  his  term  of 
office.^  And  before  the  sheriff  enters  upon  the  duties  of  his  office, 
and  within  fifteen  days  after  notice  of  his  election  by  the  county 
clerk  or  within  fifteen  days  after  the  commencement  of  his  term 
of  office,  he  shall  take  and  file  with  the  county  clerk  the  constitu- 
tional oath  of  office.®  And  he  shall  within  twenty  days  after  such 
notice  of  his  election,  or  ^  before  he  enters  upon  the  duties  of  his 
office,  execute  a  joint  and  several  bond  to  the  people  of  this  state 
in  the  penalty  of  $20,000  with  two  sureties,  if  in  the  city  of  New 
York,  and  in  the  penalty  of  $10,000  with  two  or  more  sureties,  if 
any  of  the  other  counties  of  this  state,  which  bond  shall  be  filed 
with  the  clerk  of  the  county  for  which  such  sheriff  is  chosen,  with- 
in the  same  time  he  is  required  to  take  and  file  the  oath  of  office. 

1  Singletary  V.  Carter,  1  Bailey,   (S.  C.)     ^  Jackson  ex  d.   Scofleld  v.    Collins,   3 

467;   Stewart   v.  Magness,   2  Cold.  Cow.  89. 

(Tenn.)  310;  Fordv.  Dyer;  26  Miss.  *  Cons.  Art.  X.,  §  1;  1  R.  S.  397,  §  68. 

243.    Wood  V.   Gilson,  17  111.  218.  6  i  R.  S.  442,  §  4:1 

[Holbrooke  v.  Brennan,  6  Daly.  46;  ^  i  e.  s.  411,  §  29,  sub.  6;  1  R.  S.  410, 

Stacy  V.     Parnbani,   2    How.    Pr.  §§  24,  2.5  ;  [Id.  8th,  ed.  p.  299,  §  20.] 

26  ]  The  I'eople  ex  ti\.  Westcott  v.  IIol- 

2  3  R."s.  448,  §  133;  3  R.  S.  651,  §  55;  ley,  12  Wend.  481.      [People  ex  rel. 

Jackson   exd   Anderson  v.  Ander-  Williamson  v.  McKinney,  52  N.  Y. 

son,  4  Wend.  474,  Wickliff  v.  Rob-  :!74.] 

Inson,  18  111.  145.  '  The  People  ex  rel.  Westcott  v.  Holley, 

12  Wend.  481. 
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At  the  time  of  executing  the  bond,  the  clerk  with  wliom  the  same 
is  to  be  filed,  shall  administer  an  oath  to  each  of  the  sureties 
thereto,  that  he  is  a  freeholder  within  this  state,  and  is  worth,  if 
in  the  city  and  county  of  New  York,  $20,000  ;  and  if  in  any  other 
county  such  sum  as  shall  be  proportionate  to  the  number  of  sure- 
ties bound  in  such  bond,  to  the  amount  of  the  bond  required 
in  such  county,  over  and  above  all  debts  whatsoever  owing  by  him. 
Such  oath  must  be  endorsed  on  the  bond,  and  be  signed  by  each 
of  the  sureties  in  the  presence  of  the  clerk,  who  shall  notwith- 
standing, judge  and  determine  the  competency  of  such  sureties.^ 
Such  security  shall  also  be  renewed  within  twenty  days  after  the 
first  Monday  of  January  in  e^h  year,  after  such  sheriff  shall  have 
entered  upon  the  duties  of  his  office.  Such  renewed  security 
shall  be  in  the  same  amount,  and  be  given  in  the  same  manner, 
and  be  subject  in  all  respects,  to  the  same  regulations  as  the 
original  security  required  from  such  sheriff.^  If  there  be  a 
^^  vacancy  in  the  office  of  *county  clerk,  or  the  county  clerk 
be  absent  from  the  county,  or  be  incapable  of  performing 
the  duties  of  his  office,  it  shall  be  lawful  for  the  couBty  judge  to 
decide  upon  the  competency  of  such  sureties,  and  for  that  purpose 
to  administer  any  oath  and  make  any  examination  that  may  be 
required.^ 

§  4.  Every  bond  executed  by  an  officer  pursuant  to  law,  for  the 
faithful  discharge  of  the  duties  of  his  office,  shall  be  deemed  to  be 
in  force  and  obligatory  upon  the  principal  and  sureties  therein,  so 
long  as  such  officer  shall  continue  to  discharge  the  duties  of  his 
office,  and  until  his  successor  shall  be  appointed  and  shall  have 
duly  qualified.  But  such  sureties  shall  be  exonerated  from  all 
liability  by  reason  thereof,  for  all  acts  or  omissions  of  the  principal 
after  he  shall  have  duly  renewed  any  such  bond.*  And  any  de- 
fault or  misfeasance  of  the  under  sheriff,  while  he  acts  as  sheriff, 
during  a  vacancy  in  the  office,  as  well  as  before,  shall  be  deemed  a 
breach  of  the  condition  of  the  sheriff's  bond  who  appointed  him.^ 

§  5.  If  any  person  shall  execute  any  of  the  duties  or  functions 
of  any  office,  without  having  taken  or  subscribed  the  oath  of  office 
required  by  law,  or  without  having  executed  or  filed  in  the  proper 
office  any  bond  within  the  time  required  by  law,  he  shall  forfeit  the 
office  to  which  he  may  be  elected  or  appointed,  and  shall  be  deemed 

'  1  'R.  S.  876,  §§  162,  163,  164.     [Id.  8th  »  1  R.  S.  869,  §  124. 

ed.   vol.   2  p.    1001.  §§  67,   08,   69]  *  1  R.  S.   412,  §§  34,  35 ;  The  People  ex 

The    People    ex    rel.    Westcott   v.  rel.   Budd  v.   TenEyck,  13    Wend 

Holley,  12  Wend.  4S1.  448. 

2  1  E.  S.  877,  §  165.     [Id.  8th  ed.   p.  MR.  S.  877,  §  167 

1062  §70.] 
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guilty  of  a  misdemeanor,  punishable  by  fine  or  imprisonment.^  In 
such  case,  however,  so  far  as  the  rights  of  third  persons  and  the 
public  are  concerned,  he  is  an  officer,  de  facto?' 

§  6.  When  the  sheriff  elect  shall  have  taken  the  oath  of  office, 
and  filed  the  bond  required  by  law,  the  clerk  of  the  county  shall 
grant  to  him  a  certificate  under  his  official  seal,  that  he  has  so 
qualified  and  given  such  security, a  which  certificate  shall  be  served 
by  the  new  sheriff,  upon  the  former  sheriff,  whereupon  his  powers 
as  such  sheriff,  except  when  otherwise  expressly  provided  by  law, 
shall  cease,  and  within  ten  days  thereafter  he  shall  deliver  to  his 
successor, 

1.  The  jail,  or  jails,  if  there  be  more  than  one,  of  the  county, 
with  all  their  appurtenances  and  property  of  the  county  therein  ; 

2.  All  the  prisoners  then  confined  in  the  jail  or  jails.b 

3.  All  papers  authorizing  or  relating  to  the  confinement  of  such 
prisoners,  and  if  any  such  process  shall  have  been  returned,  a  state- 
ment of  the  contents  thereof,  and  when  returned ;  c 

4.  All  writs  of  capias  ad  respondendum  and  other  mesne  process, 
*and  all  precepts  and  other  documents  for  the  summoning 

of  a  grand  or  petit  jury  then  in  his  hands,  which  shall  not 
have  been  fully  executed  by  him  ;  d 

5.  All  executions,  attachments  and  final  process  then  in  his 
hands,  except  such  as  shall  have  been  executed,  or  he  shall  have 
begun  to  execute,  by  the  collection  of  money  thereon,  or  by  a  levy 
upon  property  in  pursuance  thereof  ;  ^ 

6.  When  one  is  confined  in  jail,  or  on  the  limits  on  a  ca.  sa.  at 
the  time  of  such  assigning  and  delivery  of  such  jail,  if  such  writ  is 
not  then  returnable,  it  shall  be  delivered  to  the  new  sheriff,  and 
shall  be  returned  by  him,  with  the  proceedings  of  the  old  and  the 
new  sheriff  thereon;  * 

7.  But  the  former  sheriff  shall  return  in  his  own  name,  all  writs 
fully  executed  by  him  and  shall  complete  the  execution  of  all  final 

1  1  R.   S.    412,   §  36;  Cons.     Art.   X.,  Doubleday,  21  Wend.  223;  Curtiss 

§  1  ;  Sprowl   V.  Lawrence,  33  Ala.  v.  Kimball,  12  Wend  275;  Wood    v. 

674.  Calvin,  5  Hill  228;  French  v.  Willet, 

2  The  People  v.  Hopson,  1  Denio,  575.  10  Bosw.  566. 

3  3  E.  S.  737,   §§  88,   89,    90;   Hinds  v.  *  3  E.  S.  738,  §  93. 

a  N.  T.   Code   Civ.    Proc,  §   182.     See  21  Wend.  223  ;  Partridge  v.   West- 
Curtis      V.      Kimball,     12     Wend.  ervelt.  13  Wend.  500.] 
275.]  C  [See  Tallmadge  v.  Eichmond,  9  Johns. 

6  [  See  Eidgway  v.   Barnard,  28  Barb.  85.  ] 

613;  French  v.    Willet,    10   Bosw.  tZ  [McKay  v.  Harrower,  27  Barb  ;    463; 

566  ;      Hempstead     v.     Weed,     20  Averill    v.    Wilson,   4  Barb.     180; 

Johns.  64;  Tallmadge  v.  Eichmond,  Wood  v.    Calvin,  5  Hill.  228;  Rich- 

9  Johns,   85;   Eichards  v.   Porter,  ards    v.     Porter,     7    Johns.     137  ; 

7  Johns.  137;  Hinds  v.  Doubleday,  Mason   v.   Sudam,  2    Johns.    Oh. 

172.] 
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process  and  attachments  which  he  shall  have  begun  to  execute  by 
the  collection  of  money,  oi-  making  a  levy,  pursuant  to  the  direc- 
tion thereof  ;  ^ 

8.  At  the  time  of  such  delivery,  the  former  sheriff  shall  execute 
an  instrument  in  writing,  reciting  the  property,  process,  docu- 
ments and  prisoners  delivered,  and  specifying  particularly  the  pro- 
cess and  other  authority  by  which  each  prisoner  was   committed 
and  is  detained,  and  whether  the  same  is  returned,  or  is  delivered 
to  such  new  sheriff.     It  is  not  necessary  that  the  names  of  all  the 
parties  to   the  process   delivered  over,  or  by  which  a  prisoner  is 
held,  should  be  given.     It  is  sufBcient  that  the  new  sheriff  has 
notice  of  all  the   executions  against  a  prisoner.^     And  a  notice  of 
the  prisoners  hj  parol,  or  by  writing,  not  by  indenture,  is  sufficient 
if  the  new  sheriff  do  not  object.^     Such  instrument  shall  be  deliv- 
ered to  such  new  sheriff,  who   shall  acknowledge   on  a  duplicate 
thereof,  the  receipt  of  tlie  property,  process,  documents  and  pris- 
oners therein  specified,  and  shall  deliver    such   duplicate  and  ac- 
knowledgment to   such  former  sheriff.*     If,   at    the   time  of  the 
qualifying  of  the  new  sheriff,  the   office   is   vacant  and  the  duties 
thereof  are  discharged  by  the  under  sheriff,  a  coroner  or  other 
person,  such  person  so  discharging  the  duties  thereof  shall  comply 
with  the  preceding  provisions  as  to  the  delivery  over  of  the  jails 
f,^         and  property,  *and  perform  the  duties  in  respect  thereto 
required  of  the  former  sheriff.^ 
§  7.     If  a  prisoner  confined  on  the  limits,  on  civil  process,  is  not 
assigned  within  ten  days,  he  shall  be  at  liberty  to  go  at  large.     The 
new  sheriff  has  nothing  to  do  with  him,  and  cannot  even  bring  an 
action  on  a  bond  for  the  limits,  and  the  power  of  the  old  sheriff  is 
at  an  end.^     And  so  if  the  old  sheriff  fails  to  mention  in  his  list, 
one  of  his  prisoners,  or  one  of  several  detainers  against  a  prisoner, 
and  he  escapes,  the  old  sheriff  and  not  t\\e  new  one,  is  liable.^ 
The  new  sheriff  shall  be  charged  only  with  the  prisoners  of  which 
the  old  sheriff  gave  notice.^     The  new  sheriff  is  onlj'  bound  to  re- 
ceive prisoners  from  the  old  sheriff  at  the  count}'  jail,  or  at  the 
place  for  the   time  used  as  the   county  jail ;  yet  if  the  old  sheriff 

1  3  R.  S.  738,  §  92;  [Code  Civ.   Proc,      ■"  O  R.  S.  737,  §  01. 

§  ISO.]  .Jackson   ex  d.    Scofield  v.  »  3  r,  g.  7.;3_  §  95.    [Code  Civ.    Pro.  § 

Collins,  3   Cow.  S'.l ;   Elkin  v.   The  189]  Ridgeway  v.  Barnard,  28  Barb. 

People;    3  Scam.   208,    Phillips  v.  (113  ;    [Newman  v.    Beckwith,    61 

Dana,  3  Scara.  558;  [Newman  v.  N.  Y.  205.] 

Beckwith.  61   N.  Y.  205,]  «  Hinds  v.   Doubleday,  21   Wend.   223; 

2  Talraadge  v.    Richmond,  9  John.  86;  French  v.  Willett,  10  Abb.  Pr.  99. 

[Code  Civ.  Proc,  §  185.]  [Code  Civ.  Pro.,  §  187.] 

6  Watson    on   Slicrilf,  20  ;    Sewell    on     '  Sewell,  29;  Watson,  20,  22. 
Sheriff,  29.  8  gewell,  29. 
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deliver  his  prisoners  to  liis  successor,  who  receives  them  out  of  the 
jail,  the  old  sheriff  is  discharged.-^ 

§  8.  If  the  former  sheriff,  at  the  close  of  his  term,  or  wlien  he 
has  been  removed  from  office,  refuses  to  deliver  possession  to  tlie 
new  sheriff,  or  to  the  person  appointed  to  discharge  the  duties  of 
the  office,  he  will  be  guilty  of  a  misdemeanor,^  and  such  successor 
may  take  possession  of  the  jails,  and  the  custody  of  the  prisoners,^ 
and  apply  to  a  justice  of  the  supreme  court,  or  the  county  judge 
of  the  county  where  such  late  sheriff  resides,  to  compel  tlie  de- 
livery of  the  process  and  documents.  If  such  judge  is  satisfied  by 
tlie  oath  of  the  complainant,  and  such  other  testimony  as  shall  be 
offered,  that  any  such  process  or  documents  are  withheld,  he  shall 
grant  an  order  directing  such  late  sheriff  (or  if  he  is  dead,  the  per- 
son in  whose  hands  the  same  may  be,*)  to  show  cause  before  him, 
within  some  short  and  reasonable  time,  why  he  should  not  be  com- 
pelled to  deliver  the  same.  At  the  time  appointed,  on  proof  of 
the  service  of  the  order,  such  judge  shall  proceed  to  inquire  into 
the  circumstances ;  and  if  the  person  charged  shall  make  affidavit 
before  such  officer  that  he  has  truly  delivered  over  to  the  claimant 
all  such  process  and  documents  in  his  custody  and  appertaining  to 
the  office,  he  shall  be  discharged.^  But  if  such  person  shall  not 
make  such  oath,  and  it  shall  appear  that  any  such  process  and  doc- 
uments are  withheld,  such  judge  shall,  by  warrant,  commit  such 
person  to  the  county  jail,  there  to  remain  until  he  shall  deliver  the 
same,  or  be  otherwise  discharged  by  law.^  In  such  case  too,  if 
*required  by  the  claimant,  such  judge  shall  issue  his  warrant, 
directedto  the  sheriff  or  any  constable,  commanding  him 
in  the  day-time,  to  search  such  23laces  as  shall  be  designated  in  such 
warrant,  for  such  process  and  documents,  and  to  seize  and  bring 
them  before  the  officer  issuing  the  warrant;  ^  and  upon  their  being 
brought  before  him,  he  shall  inquire  and  examine  whether  the  same 
appertain  to  such  office,  and  he  shall  cause  the  same  to  be  delivered 
to  such  claimant.^  But  the  title  of  the  claimant  to  the  office  must  be 
free  from  reasonable  doubt  before  the  judge  can  act,  else  the  applica- 

1  Sewell,  31;  Watson,  20.  <  1   R.   S.  417,    §  68.     [1  Id.    (8th   ed.] 

2  1   R.  S.   416,  §  62.  [1  Id.  (Stli  ed.)  408,  409,  §56.     See   Conover's   Case,   5 

§  50.     See    People    v.   Stevens,    5  Abb.    Pr.    76,    184,   200,  :502,    393; 

Hill.   616  ;    Matter  of    Bartlett,  9  Oonover  v.   Devlin,   14  How.    Pr. 

How.  Pr.    414  ;     Cobee  v.    Davis,  317,  3.50.] 

8  How.  Pr.  369;  People  v.  Dikeman,  ^  i  r.  g.  417^  §§  64,  68.  [Code  Civ.  Pro. 
7  How.  Pr.  124,  173,  282.]  §  188.] 

8  3  R.  S.   738,   §  93.     [See  L.   1877,  c.  MR.  S.  417,  §§  65,  68.     [1  Id.  409.] 

417.]  '  1  R.  S.  417,  §  66. 

s  1  E.  s.  417,  §  67. 
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tion  to  obtain  possession  of  the  office  must  be  by  quo  warranto?- 
And  so  if  another  person  shall  usurp,  intrude  into  or  unlawfully 
hold  or  exercise  the  office  of  sheriff,  the  attorney  general  may  file 
an  information  in  the  name  of  the  people,  upon  his  own  informa- 
tion, or  upon  the  complaint  of  any  private  party ,2  and  if  judgment 
be  in  favor  of  the  claimant,  he  shall  be  entitled,  after  taking  the 
oath  of  office  and  executing  the  official  bond,  to  take  upon  himself 
the  execution  of  the  duties  of  the  office ;  and  it  shall  be  his  duty, 
immediately  thereafter,  to  demand  of  the  defendant  all  the  books 
and  papers  in  his  custody,  or  within  his  power,  belonging  to  the 
office.^  If  the  defendant  shall  refuse  or  neglect  to  deliver  over 
such  books  or  papers  pursuant  to  the  demand,  he  shall  be  deemed 
guilty  of  a  misdemeanor,  and  the  same  proceedings  shall  be  had 
and  with  the  same  effect,  to  compel  the  delivery  thereof  as  is  above 
prescribed.* 

1  The  People  ex  rel.   "Worthington  v.  ■'  Code,  §  437. 

Stevens.  5  Hill.  616;  In  Ee  Welch,  *  Code,  §  438  ;    In  Re  Welch,  14  Barb. 

14  Barb.  396.  396. 

a  Code,  §  432. 
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CHAPTER  II. 


OF  THEIR  RESIGNATION  AND  REMOVAL  FROM  OFFICE. 

§  9.  The  office  of  sheriff  will  become  vacant  on  the  happening 
of  the  death  of  the  incumbent ;  on  his  resignation  to  the  governor  ; 
on  his  removal  from  office  ;  on  his  ceasing  to  be  an  inhabitant  of  his 
*county  ;  on  his  convictioQ  of  an  infamous  crime,  or  of  any 
offence  involving  a  vioUitionof  his  oath  of  office  ;  his  neglect 
or  refusal  to  take  tlie  oath  of  office  within  the  time  required  by  law  ; 
or  to  give  or  renew  any  bond,  within  the  time  prescribed  bylaw; 
or  by  the  decision  of  a  competent  tribunal  declaring  void  his  elec- 
tion or  appointment.^  And  so  it  will  become  vacant  on  his  accept- 
ing another  office  the  duties  of  which  are  incompatible  with  those  of 
the  office  of  sheriff.^  And  where  a  county  is  divided,  and  a  part 
of  the  old  county  is  set  off  and  a  new  county  formed  with  a  new 
name,  the  sheriff  or  any  coroner  residing  in  the  old  county,  will 
be  entitled  to  hold  and  exercise  the  duties  of  tlieir  respective 
offices,  within  the  limits  of  such  part  of  the  old  county,  during  the 
remainder  of  their  respective  terms  of  office  ;  but  if  the  sheriff  or 
any  coroner  resides  within  the  new  county,  whether  it  be  formed 
out  of  the  old  coujity  exclusively,  or  of  part  of  it  and  other  coun- 
ties, his  office  is  gone.^ 

§  10.  The  governor  may  declare  the  office  of  any  sheriff  vacant, 
whenever  a  judgment  shall  be  obtained  against  him  for  a  breach  of 


1  1  R.  S.  413,  §  40  ;  1  R.  S.  413,  §  38; 
1  E.  S.  397,  §  68;  Cons.  Art.  10, 
§  1.     [R.  S.  (8th  ed)  p.  402,  §  34.] 

^  The  People   ex  rel.  Whiting  v.   Car- 

a  Cal.— Dig.  18fi0,  p.  559. 
Conn.— Rev.  1866,  p.  670.     [Id.    1888 

§§  1994,  1998.] 
[Dak.— Codes  1885,  pp.  375,  376.] 
Fa.— Laws  1868,  p.  33. 
Ga.— Dig.  1851,  pp.  198,  212. 
111.— 2  St.  1123;  1  St.  388,  393. 
Ind.— 1  R.  S.  1852,  p.  223. 
la.— Rev.  1860,  p.  97,  101. 
Kan.— Gen.  St.  1868,  p.  278. 
Ky.— 3  R.  S.,  p.  464. 
Me.— R.  S.,  483. 
Mass.— St.   1860,  pp.75,   150.     [Pub. 

St.  1882,  p.  831.] 
Mich.— St.  1857,  219. 


rique,  2  Hill.  93;  Paddock  v.  Cam- 
eron, 8  Cow.  212; 
The  People  v.  Morrell,  21  Wend.  563; 


Minn.— Rev.     1866,     p.      127.      [Id. 

1873,  p.  207.] 
[Miss.— Code,  1880,  §  554.] 
Nev.— St.  1866,  p.  237. 
N.  H.-Gen.  St.  1867,  p.  64. 
N.  J.— Dig.  1855,  p.   748,  [Rev.  1877, 

p.  1105.] 
N.  C— Rev.  Code,  557.      [Batt.  Rev. 

St.  1873,  p.  812,  813.] 
R.  I.— R.  S.  410. 
Tenn.— Cons.   Art.  7,  §   2  ;    Code,  p. 

140.     [Tenn.  Code,  §  4808.] 
Vt.— Gen.  St.  1863,  p.  89. 
Va.— Code.  1849,  p.  248. 
Wis.— R.   S.    172;  Laws,  1859,  p.  77; 

Laws  1864,  p.  98. 
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the  condition  of  nis  official  boiid.i  And  so,  where  the  sheriff  is  in 
custody  thirty  days,  for  the  non-payment  of  moneys  received  by 
him  by  virtue  of  his  office,  he  may  be  removed  by  the  governor.^ 
He  may  also  be  removed  by  the  governor  on  charges  preferred 
against  him,  on  giving  him  a  copy  thereof,  and  allowing  him  an 
opportunity  of  being  heard  in  his  defence,  before  any  removal 
shall  be  made.^  When  the  governor  shall  have  received  any 
charges  against  any  sheriff,  and  shall  liave  served  a  eopj^  thereof 
upon  liim,  if  the  sheriff  does  not  admit  the  truth,  he  should  im- 
mediately make  denial  thereof  in  writing,  and  serve  tlie  same  upon 
the  governor.  Upon  such  denial  being  made,  the  governor  may 
direct  the  district  attorney  of  the  county  in  which  such  sheriff 
shall  be,  to  conduct  an  inquiry  into  the  truth  of  the  charges  made, 
who  shall  give  at  least  eight  days  notice  to  the  accused  of  the  time 
and  place  of  hearing  before  the  county  judge.*  The  district  at- 
torney may  issue  subpoenas  in  his  own  name  to  compel  the  attend- 
ance of  witnesses  whom  he  shall  deem  material,  and  such  judge 
shall  have  power  to  enforce  obedience  thereto  by  attachment,  and 
to  commit  any  one  who  shall  refuse  to  be  sworn  or  to  answer,  as 
the  county  court  would  have  in  a  criminal  case  pending  therein.^ 
On  the  application  of  tlie  accused  to  the  district  attorney  or  to  any 
justice  *of  the  peace,  he  shall  be  entitled  to  the  like  process 
of  subpcEna,  which  ma}''  be  enforced  in  the  same  manner  by 
the  county  judge  before  whom  the  inquiiy  is  pending.^  At  the  time 
and  place  mentioned  in  tlie  notice,  suchcounty  judge ehall  proceed 
to  take  the  testimony  of  tlie  witnesses  produced  before  him  by  the 
district  attorney,  or  by  the  accused  officer.  The  witnesses  shall 
be  sworn  by  such  judge ;  every  answer  given  by  them  to  any 
question  which  either  party  shall  require  to  be  reduced  to  writing 
shall  be  written ;  their  testimony  shall  be  read  to  and  subscribed 
by  tliem  and  shall  be  certified  by  the  judge  taking  the  same,  and 
be  delivered  to  the  district  attorney  to  be  transmitted  by  him  to 
the  governor^.  Or  instead  of  proceeding  before  the  county  judge, 
the  testimony  may  be  taken  before  the  governor  himself  or  a 
commissioner  to  be  appointed  by  him  for  that  purpose,  in  writing 
and  filed  in  the  office  of  tlie  secretary  of  state.  And  he  may 
supersede  such  appointment  and  appoint  others  whenever  neces- 

'  1  E.  S.  414,  §  46.  [Id.  8th  ed.  vol.  1,   ^  1  R.  S.  413,  §  53.  [Id.  Sth  ed.  p.  403, 

p.  40.3,  §44.]  §40.] 

2  1  R.  S.  878,  §  172.  »  IR.  .s.  415,  §54.  [Id.  Sth  ed.  p.  403, 

8  1  R.  S.  414,  §  51.  [Id.  Sth  ed.  vol.  1,     §  47.] 

p.  403,  §  44.]  MR.  S.  415,  §  55.  [Id.  Sth  ed.  p.  404, 

*  1  R.  S.  415,  §  52.  §  48.] 
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sary.  And  the  governor  may  in  such  case  direct  the  district  at- 
torney of  the  county  or  the  attorney  general  to  conduct  the  en- 
quiry; but  all  proceedings  to  be  had  as  in  such  cases  before  tlie 
county  judge  ;  the  governor  or  commissioners  being  clotlied  with 
all  the  power  of  the  county  judge  in  such  cases.  All  false  swear- 
ing is  declared  perjury,  and  punishable  as  such ;  and  all  sheriffs, 
coroners  and  constables  and  marshals  to  whom  process  shall  be 
directed  and  delivered  under  the  act,  are  required  to  execute  the 
same  without  any  unnecessary  delay.^ 

§  11.  And  if  any  sheriff,  jailer,  coroner,  marshal  or  constable, 
shall 

1.  Wilfully  and  corruptly  refuse  to  execute  any  lawful  process 
directed  to  them  or  any  of  them,  requiring  the  apprehension  or 
confinement  of  any  person  charged  with  a  criminal  offence ;  or, 

2.  Shall  coiTuptly  and  wilfully  omit  to  execute  such  process  by 
which  such  person  shall  escape  ;  or, 

3.  Shall  wilfully  refuse  to  receive  in  any  jail  under  his  charge, 
any  offender  lawfully  committed  to  such  jail,  and  ordered  to  be 
confined  therein,  on  any  criminal  charge  or  conviction,  or  on  any 
lawful  process  whatever ;  or 

4.  Shall  wilfully  suffer  any  offender  lawfully  committed  to  his 
custody  to  escape  and  go  at  large ;  or, 

5.  Shall  receive  any  gratuity  or  reward,  or  any  security  or  en- 
gagement for  the  same,  to  procure,  assist,  connive  at,  or  permit  any 
prisoner  in  his  custody,  on  any  civil  process,  or  on  any  criminal 
charge  or  conviction,  to  escape,  whether  such  escape  be  attempted 
or  effected  or  not : 

*He  shall,upon  conviction,  be  punished  by  iinj)risonment  in 
a  county  jail  not  exceeding  one  year  ;  or  by  fine  not  exceed- 
ing $1,000,  or  by  both  such  fine  and  imprisonment,  and  shall  forfeit 
his  office  and  be  forever  disqualified  to  hold  any  office,  or  place 
of  trust,  honor  or  profit,  under  the  laws  or  constitution  of  this 
state.^  So  a  violation  of  the  statutes  concerning  the  "  arrest  of 
persons  on  civil  process,"  and  of  the  manner  of  confining  prison- 
ers in  jail,^  is  declared  to  be  a  misdemeanor,  and  subjects  the 
officer  to  indictment,  and  upon  conviction  tliereof,  in  addition  to 
any  other  punishment,  he  shall  forfeit  his  office  or  place,  and  shall 
forfeit  to  the  party  aggrieved  three  times  the  damages  found  by 
the  jury.*     A  violation  of  the  provision  of  the  statute  relative  to 

1  1  Laws,  1856,  Ch.  629.  =  Art.  2,  Tit.  6,  Ch.  7,  3d  Part,  R.  S;  a 

2  3  K.  S.  965,  §§  21,  22.  ^       K.  S.  723;  3  R.  S.  725,  §§  8,  9,  10. 
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the  introduction  of  spirituous  liquors  in  a  county  jail,  is  also  de- 
clared a  misdemeanor,  and  subjects  the  offender  to  imprisonment 
not  exceeding  one  year,  and  to  a  fine  not  exceeding  two  hundred 
and  fifty  dollars,  or  both  :  and  every  sheriff  or  other  officer  so  con- 
victed, shall  lose  his  office.^  And  if  he  or  any  constable,  mar- 
shal, coroner  or  other  officer,  shall,  for  any  reward,  consideration, 
or  gratuity  paid,  agreed  to  be  paid  or  reserved  to  be  paid  directly 
or  indirectly  grant  to  another  the  right,  privilege  or  authority  to 
discharge  any  duties  of  such  office,  either  by  permitting  others  to 
make  appointments  or  to  perform  or  discharge  iu  any  manner 
directly  or  indirectly  the  prerogatives  or  duties  of  such  office  shall 
upon  conviction  be  declared  guilty  of  a  misdemeanor,  and  in  ad- 
dition to  other  punishments  prescribed,  shall  forfeit  his  office  and 
be  forever  disabled  from  holding  such  office;  and  every  person 
vrh.0  shall  give  or  make  any  agreement  to  give  any  gratuity  or  re- 
ward in  consideration  of  any  such  grant  or  deputation  shall  upon 
conviction  be  deemed  guilty  of  a  misdemeanor.^  But  an  agree- 
ment with  a  deputy  sheriff,  conditioned  for  his  paying  over  to  the 
sheriff,  one  half  of  his  fees  arising  from  the  business  done  by  him 
as  such  deputy,  is  not  within  the  statute.  It  is  otherwise  however 
if  the  principal  is  to  receive  a  gross  sum  which  is  not  to  come  out 
of  the  office.^  And  any  officer  receiving  or  consenting  to  receive 
anything  of  value  or  advantage,  with  the  understanding  that  his 
official  action  is  to  be  influenced  thereby,  is  punishable  as  a  felon.* 
§  12.  In  case  of  a  vacancy  in  the  office  of  sheriff,  the  under 
sheriff,*  or  if  there  be  no  under  sheriff,  one  of  the  coroners  of  the 
county,^  or  person  to  be  designated  by  the  county  judge ''  shall 
discharge  *the  duties  of  sheriff  until  the  governor  shall 
appoint  some  fit  person  who  is  eligible  to  the  office,  to  execute 
the  duties  thereof.^  Such  person  so  appointed  by  the  governor,  shall 
discharge  the  duties  of  such  office  until  the  commeucenient  of  the 
political  year  succeeding  the  general  election  after  his  appoint- 
ment. But  he  may  be  removed  by  the  governor  before  the  ex- 
piration of  such  time,  without  cause,  and  he  may  appoint  another 
person  in  his  place.^     When  there  shall  be  a  failure  to  elect  a 

1  3  R.  S.  728,   §  PA.     [See.   L.    1880,   c.      *  Laws  1860,  Cli.  742. 

420,  §§  1,  2;  :■{  R.  S.   8th  ed.    2240,     ^  i  h.  y.  877,  §  167. 
2241.]  «  1  R.  S.  778,  §  173. 

2  3  R.  S.  977,  §§  37,  .S8,  .39;   4  R.  S.  660.      '  1  R.  S.  879,  §  177. 

and  Laws,  1863,  Ch.  51,  §  1.  »  1  R.  S.  415,  §§  56,  59.  [Id.  8th  ed.  p. 

'  Mott  V.  Robins,  1  Hill.  21 ;  Pioneer  Pr.  404,  §  49] 

Co.   V.     Sanborn,    3     Minn.     413;  »  1  R.  8.415,  §36.  [L.  1848,  C.  4,  §§  1, 

Hall  V.  Gavitt;   18  Ind.  390:  Add-  2;   B.  S.  p.   404.]  The    People    ex 

ington  V.  Sexton,  17  Wis.   327.  rel.  Faxtou  v.  Parker,  6  Hill.  49. 
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sheriff  at  a  regular  election,  by  reason  of  two  or  more  candidates 
having  an  equal  number  of  votes  ;  or  where  the  right  of  office  of 
the  sheriff  shall  cease  before  the  commencement  of  the  term  of 
service  for  which  he  was  elected,  a  sheriff  shall  be  chosen  at  a 
special  election.^  If  any  vacancy  be  not  supplied  at  the  general 
election  next  succeeding  the  happening  thereof,  a  special  election 
shall  be  had.  In  case  of  a  failure  to  elect,  by  reason  of  two  or 
more  candidates  having  an  equal  number  of  votes,  the  special 
election  shall  be  ordered  by  the  board  of  county  canvassers.  la 
the  other  cases,  the  election  shall  be  ordered  by  the  governor,  who 
shall  issue  his  proclamation  therefor,  in  which  he  shall  specify  the 
county  where  such  election  is  to  be  held ;  the  cause  of  such  elec- 
tion ;  the  name  of  the  officer  in  whose  office  the  vacancy  has  oc- 
curred ;  the  time  when  his  office  will  expire  and  the  day  on  which 
such  election  shall  be  held,  which  shall  not  be  less  than  twenty  nor 
more  than  forty  days  from  the  date  of  the  proclamation  .^ 

1  1  K.  S.  420,  §  8.  2  1  E.  S.  420,  §§  9,  10,  11. 
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OF  THE  TJNDEE  SHERIFF,  DBPTJTIES  AND  JAILEES.a 

§  13.  Every  sheriff  shall,  as  soon  as  may  be,  after  he  takes  upon 
himself  the  duties  of  his  office,  appoint  some  proper  person  under- 
*sheriff ;  and  as  often  as  a  vacancy  shall  occur  in  the  office  of 
under  sheriff,  or  the  person  so  appointed  becomes  incapable  of 
executing  the  duties  of  the  office,  another  person  shall  be  appointed 
in  his  place.i  The  sheriff  cannot  appoint  more  than  one  under 
sheriff  at  a  time,  yet  he  may  appoint  as  many  general  deputies  as 
he  may  think  proper.^  The  slieriff,  and  the  under  sheriff  may  also, 
in  writing,  depute  persons  to  do  particular  acts.^  But  they  cannot 
authorize  others  to  appoint  persons  to  do  official  acts ;  nor  can  a 
general  deputy  authorize  another  to  execute  a  warrant.  Nor  can 
the  sheriff  or  under  sheriff  depute  a  person  to  do  any  of  those  acts 
which  the  sheriff,  or  his  under  sheriff,  or  a  general  deputy  is  re- 
quired to  do  in  person;  as  attending  upon  the  drawing  of  grand 

1  1  E.  S.  877,  §  166.  [Id.  8th  ed.,  p.  1062,     »  1  R.  S.  877,  §  168.  Kavanaugh  v.  The 
§  71,]  State,  41  Ala.  399;  People  v.  Moore, 

3oardinan  v .  Halliday,  10  Paige,  230.  2  Doug.  (Mich. )  1. 

Minn.— Rev.  1866,  p.  129.  [Id.  1873, 

p.  237.] 
Miss.— Rev.    Code,   122.    [Kev.   Code 

18S0,  §  326.] 
[Mo.  2  R.  S.  1889,  §§  8181,  8182.] 
Neb.— R.  S.   377.  [Comp.  Stat.   1887, 

pp.  30o.  306,  379,  900.  901.] 
Nev.— St.  1866,  236.  [Id.  1885,  §  2121.] 
N.  H.— Gen.  St.,   1867,   p.   400.    [Id. 

1878,  p.  .501,  et  seq.] 
N.  J.— Dig.  1855,  p.  748.  [Rev.  1877, 

p.  1107.J 
O.— 1  R.  S.,  p.  500. 
On.— Gen.  L.  338. 
[Ore?.— Am.  L.  1SS7,  p.  668,  677.] 
[Pa.— Dig.  1883,  p.  841,  §  1.  Id.  1887, 

p.  2388,  §  1.] 
R.  I.— R.  S.  416.   [Id.  1882,  p.  543.  | 
'I'enn. — Code,  pp.  140,  735. 
Tex.— Cons.  Art.  4,  ^  19. 
V(.-Geu.  St.  1863,  p.  80.  [R.  L.  1880, 

§§  2."")7S-2.'i80  2.")S:1,  4421  et  seq.] 
Va.— Code,  1S49,  p.   249;   Laws  18.58, 

p.  32. 
W.  Va.— St.  1866,  p.  16. 
Wis.— R.   S.   162,  171.  [Id.    1878,    p. 

253,  524.] 


a  Ala.— E.  P.,  1867,  §§  817,  873. 
[Ariz.— R.  S.  1887,  p.  143,  §  497.] 
Arlc- Dig.  1858,  p.  1021,  §§  6318-6321. 
Cal.— Dig.  1858,  p.  678. 
Conn.— Rev.  1866.  p.  672.  [Id.  1888, 

§§  1195,  2002.] 
[Del.— Laws  1874,  pp.  164.  655,  656.] 
[Dak.— Codes  1885,  pp.  327, 1369, 1371, 

1378.] 
Fa.— Dig.  1847,  p.  61. 
Ga. — Code,  p.  86. 
111.— St.  1124;  Laws  1857,  p.  56,  Laws 

1869,  p.  399.   [2  Star.  St.  1887,  pp. 

2278,  2279.] 
la.— Rev.    1860,   p.   98.  [1   McL.    St. 

1884,  p.  82,  §§  337-344;  183,  §§  766- 

769,] 
[Kan.— Rev.  St.  p.   283,  §§  1569-1571; 

3.50,  §  2047;  7.58,  §5082.] 
Ky.— 2  R.  S.  340.  [1  Geti.  St.  1879,  5(;7, 

.569,  780.] 
La.— R.  S.  523.   [Id.  1879,  §  3542.] 
Me.— R.  S.   483;  Laws,  1863,  p.  130. 

[E.  S.  1883,  p.  6.59,  §  8.] 
Mass.— St.    1860,    p.    1.50.    [Pub.   St. 

1882,  pp.  215,  217.  1225,  et  seq.] 
Mich.— St.  1857,  206.    [1  How.  Stat. 

1882,  §§  580-584.] 
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and  petit  juries  ;  for  in  such  cases  either  the  sheriff,  or  the  under 
sheriff,  must  be  present  in  person.  Nor  can  they  appoint  any  one 
to  convey  a  prisoner  to  the  state  prison,  or  to  the  house  of  refuge. 
This  can  onh^  be  done  by  the  sheriff,  under  sheriff,  or  a  general 
or  usual  deputy.  Though  the  sheriff  may  appoint  persons  to  do 
particular  acts,  he  cannot  appoint  an  under  sheriff  or  a  deputy,  to 
execute  a  part  of  the  office,  and  reserve  the  residue  of  the  duties 
to  be  discharged  by  himself.  And  any  covenant  in  the  deputy's 
bond,  limiting  his  powers  to  the  service  of  particular  process,  and 
the  like,  would  be  void  in  respect  to  such  covenant  ;i  and  if  the 
deputy  should  violate  it,  and  make  an  arrest  in  a  case  prohibited 
by  it,  he  would  nevertheless  be  liable  for  suffering  an  escape.^ 

§  14.  The  under  sheriff  and  general  deputies  are  officers,  and 
are  within  the  provisions  of  the  statute  relating  to  the  appointment 
and  resignation  of  officers,^  and  they  must  possess  the  same  quali- 
fications as  the  sheriff  himself.*  They  must  be  appointed  by 
writing,  under  the  hand  and  seal  of  the  sheriff,  and  sucli  appoint- 
ment must  be  filed,  and  recorded  in  the  office  of  the  clerk  of  the 
county,"  and  everj'  such  under  sheriff  or  deputy  shall,  before  he 
enters  upon  the  execution  of  the  duties  of  his  office,  take  the  oath 
of  office  prescribed  by  the  constitution. 6  But  the  appointment  of 
a  special  deputy,  or  the  deputising  one  to  do  a  particular  act, 
though  such  appointment  or  deputation  must  be  in  writing,  it 
need  not  be  under  seal,  nor  be  filed  with  the  clerk  of  the  county ; 
nor  need  such  special  deputy  take  the  oath  of  office.^  The  jailer 
is  but  a  servant  of  the  sheriff,  and  is  not  an  officer,^  *and 
it  is  not  necessary,  therefore,  that  he  should  possess  the  •- 
qualifications  required  of  the  sheriff  or  a  deputy  ;  or  that  he  should 
be  appointed  by  writing ;  or  that  he  should  take  the  oath  of  office. 
It  is  usual,  however,  to  appoint  a  jailer  a  deputy  also;  and  in  such 
case  his  appointment  and  bond  to  the  sheriff  may  include  the  place 
of  jailer  as  well  as  the  office  of  deputy. 

§  15.  The  under  sheriff,^  general  deputies,  and  jailers,  hold  their 

respective  appointments  during  the   pleasure  of  the  sheriff;  and 

tliey  may  be   removed  by  him,  at  any  time,  and  otliers  api)ointed 

in  their  stead.^     The  removal  may  be  a  notice  in  writing  and  need 

'  Perkins  v.  Reed,  Ala.  N.  S.  5.36;  Mont- 
gomery   V.     Scanland,    2     Yerger  ^  i  E.  S.  877,  §  169. 
(Tenn.)  3o7.  ^  Mnrfree   on   Slierif..  §  61;  Impey,  id. 

2  Watson,  31.  67;  Sewell,  id.  51';  Watson,  id.  ^lO. 

3  Gilbert  v.  Luce,  11  Barb.  91.  '  1  E.  S.  877,  §  IRG- 
*  Ante,  §  2.  8  1  R.  s.  409,  §  13. 

a  [2  R.   S.  8th  ed.  p.    1062,   §   74.    But  ticular  act  only;    Edmunds  v.  Bar- 

this  rule  does  not  extend  to  any  per-  ton,  31  N.  Y.  496.  ] 

son   who  may  be  deputed   by  any  6  [2   R.    S.  (8th   ed.)    p.    10(i2,    §    74- 

sheriff  or  under  sheriff,  to  do  a  par-  Gumming  v.  Brown,  4S  N.  Y.  514.] 


16  OF   THE   TTNDBE   SHBEIFP. 

not  be  under  seal.^  They  maj'^  resign  to  the  sheriff,  and  such 
resignation  need  not  be  under  seal ;  and  when  tendered,  the 
sheriff  is  bound  to  accept  it,  and  the  office  becomes  vacant.^  And 
after  their  resignation,  or  removal  from  office,  or  after  they  have 
vacated  the  office,  in  any  other  manner,  they  can  do  no  act  to 
bind  the  sheriff  or  other  parties.^  After  the  resignation  of  a  depvity 
has  been  accepted  by  the  sheriff,  the  sureties  of  such  deputy  ceases 
to  be  liable,  on  his  bond,  for  any  future  acts  or  omissions  of  such 
deputy,  though  he  is  allowed  to  remain  in  the  office  without  a 
new  appointment  or  taking  the  oatli  of  office  again  ;  and  espe- 
cially, if  in  such  case  the  sheriff  takes  a  new  bond  with  sureties 
from  such  deputy.*  And  the  death,  removal  from  office  or  resig- 
nation of  the  sheriff,  vacates  the  office  of  all  the  general  and  special 
deputies,  jailers  and  turnkeys,^  but  it  is  otherwise  with  the  under 
sheriff.  The  absconding  of  the  sheriff,  it  has  been  held,  did  not 
vacate  the  office  ;  but  the  deputies  might  continue  to  act.* 

§  16.  The  powers  and  duties  of  the  under  sheriff  are,  in  some 
respects,  more  extensive  than  those  of  a  deputy.  Thus  he  may, 
like  the  sheriff,  depute  persons  to  do  particular  acts.'^  In  the 
absence  of  the  sheriff,  he  must  attend  upon  the  drawing  of  juries 
for  the  courts  of  his  county.*  And  he  must  attend,  in  the  absence 
of  the  sheriff,  upon  the  execution  of  a  criminal.^  Whenever  a 
vacancy  shall  occur  in  the  office  of  sheriff,  the  under  sheriff  of 
such  county  shall,  in  all  things,  execute  the  office  of  sheriff  of  the 
county,  until  a  sheriff  shall  be  elected  oi'  appointed  and  qualified.^" 
In  all  other  respects,  the  under  sheriff  is  upon  an  equality  with 
the  general  deputies. ^^ 
§  17.  The  appointment  of  under  sheriff,  and  general  deputies,  con- 

_  ,^     *fers  on  them  the  power  to  execute  all  the  ministerial  duties 
14 1  -  • 

-'     of  the  sheriff,  (including  the  executing  a  writ  of  inquiry,^) 

except  attending  upon  the  execution  of  a  criminal,  or  upon  the  draw- 
ing of  a  grand  or  petit  jury.  In  these  cases  the  sheriff,  or  the  under 
sheriff,  must  attend  in  person.!^  But  all  the  acts  of  such  under 
sheriff,  (except  while  he  is  executing  the  duties  of  the  office  dur- 

1  Edmunds  v.  Barton,  31  N.  Y.  495.  8  3  r,  g  ^jo^  j,  02. 

2  Gilbert  v.  Luce,  11  Barb.  91;  1  R.  S.     ^  3    K.   S.   ii3S,    §    27.      [This  is  now 

413,  §  38,  sub.  6.  changed  by  statute.   See  L.   1888, 

8  Ferguson  v.  Lee,  9  Wend.  258.  Penal  Code,  §  509.T 

*  Gilbert  v.  Luce,  11  Barb.  91.  10  1   R.    S.  877,  §   167."   [Id.  8th  ed.   p. 

^  Boardman  v.  Halliday,  10  Paige,  Ch.  106-2,  §  72.] 


230, 


"  Tillotson  V.  Cheetham.  2  Jolm,  63. 


<  Owens  V.  Ranstead,  22  111.  161.  12  Tillotson  v.  Cheetham,   2  Johii.   63 ; 

'  Hunt  V.    Burrell,   5  John.    137;  1  R.  Watson  30. 

S.  877,  §  168;  Ante,  §  13.  '»  Ante,  §§  13,  16. 
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ing  a  vacancy  therein,)  and  of  deputies,  must  be  done  by  them  in 
the  name  of  the  sheriff,  their  principal.  Tlie  under  sheriff  and 
deputies  may,  like  the  sheriff,  complete  the  execution  of  process, 
sell  goods  or  lands  on  execution,  and  execute  a  deed  therefor, 
though  the  term  of  office  of  the  sheriff  has  expired,  if  they  had 
begun  to  execute  the  same,  by  the  collection  of  money  or  making 
a  levy  pursuant  to  the  direction  thereof,  before  the  term  of  office 
of  the  sheriff  expired.^  But  if  the  under  sheriff,  or  a  deputy 
resigns,  or  is  removed  from  office,  or  removes  from  the  county,  or 
does  any  other  act  by  which  his  office  is  vacated,  the  execution  of 
process  in  his  hands  must  be  completed  by  the  sheriff,  under 
sheriff  or  another  deputy .^  And  if  the  sheriff  dies,  or  resigns,  or 
is  removed  from  office,  or  otherwise  vacates  it,  before  the  expira- 
tion of  his  term,  the  execution  of  process  in  the  hands  of  the 
sheriff,  or  any  of  his  deputies,  must  be  completed  by  the  under 
sheriff.  Neither  an  under  sheriff,  (except  when  he  discharges  the 
duties  of  the  office  during  a  vacancy,  when  the  sheriff  is  liable  on 
his  bond  for  his  acts,^)  nor  a  deputy,  can  do  any  act  to  affect  the 
sheriff,  after  the  relation  between  them  has  ceased.* 

§  18.  The  under  sheriff,  general  deputies  and  jailers,  give  to  the 
sheriff  such  bond,  in  such  penalty,  and  with  such  sureties  as  the 
sheriff  may  think  proper ;  conditioned  for  the  faithful  discharge  of 
their  respective  duties.  Such  bond  should  be  executed  and  deliv- 
ered  before  such  under  sheriff  or  deputy  should  be  permitted  to 
perform  any  official  act  under  his  appointment,  as  his  surety  would 
not  be  liable  for  any  acts  done  before  the  giving  of  the  bond.  And 
while  it  is  the  duty  of  the  sheriff  to  see  that  the  deputy  discharges 
his  duty  promptly  and  properly,  he  should  avoid  unnecessarily  in- 
terfering with,  or  controlling  him  in  the  proper  execution  of  pro- 
cess, as  he  may  thereby  release  the  deputy  as  well  as  his  surety 
f  ronj  all  responsibility.  But  to  exonerate  them  in  such  case,  the  in- 
structions of  the  sheriff  must  *be  clear  and  explicit ;  and  a 
communication  of  mere  information  and  advice  will-not  liave  '- 
that  effect.  To  excuse  the  deputy,  the  instructions  of  the  sheriff 
must  be  so  definite  and  specific  as  to  deprive  him  of  all  discretion  in 
the  matter.^  The  sheriff  will  not  discharge  the  sureties  of  his  deputy 
by  neglecting  or  delaying  his  removal  at  the  request  of  the  sure- 

1  Ante,  §  6;  Jackson,   ex  d.    Hills  v.  ^  Tuttle  v.    Jackson,  &c.  6  Wend  213; 

Tuttie,  9   Cow.  233;  Tuttle  V.  Jack-  Ferguson    v.    Lee,    9    Wend.    258; 

son  ex  d.  Hills,  6  Wend.  213;  Jack-  Ante,  §  15. 

son  ex  d.  Scofield  v.  Collins,  3  Cow.  Post.  §  22. 

89;  The  People  ex  rel.  WooUey  v.  ^  Blake  v.  Sliaw,  7  Mass.  505 ;  Ante,  §  15. 

Baker,  20  Wend.  602.  '  Tuttle  v.  Cook,  15  Wend.  274. 
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ties,  not  even  where  the  deputy  has  become  insolvent,  and  his 
removal  is  asked  for  on  that  ground.^  But  after  a  deputy  has  re- 
signed his  office,  his  bail  cease  to  be  liable  for  future  acts  done  by 
him,  if  he  is  allowed  to  act,  without  a  new  appointment  or  taking 
the  oath  of  office  anew,  especially  if  a  new  bond  has  been  given.^ 
But  a  bond,  in  proper  form,  will  be  binding  upon  the  under 
sheriff  and  deputy  so  long  as  they  continue  to  act,  as  such  under 
sheriff  or  deputy,  whether  before  or  after  the  termination  of  the 
office  of  their  principal  ;  and  in  the  case  of  the  under  sheriff, 
he  and  his  sureties  will  be  liable  on  his  bond  to  the  sheriff,  for 
acts  done  by  him,  when  discharging  the  duties  of  the  office,  during 
a  vacancy  therein.^  As  the  sheriff  is  liable  to  third  parties,  for 
any  default  or  misfeasance  of  a  special  deputy  appointed  by  him, 
he  should  require  an  undertaking,  or  indemnity  from  the  person 
for  whose  convenience,  or  at  whose  request,  he  is  appointed.* 

§  19.  A  deputy  is  liable  criminally,  like  the  sheriff  himself,  and 
in  the  same  cases,  for  any  violation  of  duty  prescribed  by  law ;  for 
the  commission  of  any  act  prohibited  ;  for  the  abuse  of  any  process 
in  his  hands  ;  for  extortion,  or  the  taking  of  illegal  fees.  He,  as 
well  as  the  sheriff,  is  also  liable  in  an  action  at  the  suit  of  tlie 
party  aggrieved,  for  any  unlawful  interference  with  the  rights  or 
property  of  another,  and  the  action  may  be  maintained  against 
such  deputy,  or  the  sheriff,  or  both.^  But  an  action  CMnnot  be 
maintained  directly  against  the  deputy,  by  the  party  aggrieved, 
for  a  mere  breach  of  duty  in  his  office ;  as  for  refusing  or  neglect- 
ing to  make  an  arrest;  nor  for  refusing  to  discharge  one  on  bail; 
nnr  for  taking  insufficient  bail :  nor  for  neglecting  or  refusing  to 
make  a  levy  ;  nor  for  neglect  to  return  process;  nor  for  a  false 
return  ;  ^  nor  for  refusing  to  pay  over  money  received  on  an  exe- 
cution, or  on  the  redemption  of  lands  sold,  unless,  in  such  last 
case,  he  has  made  himself  personally  liable  by  his  clear  and  abso- 
lute promise  to  pay.  If  the  breach  of  duty  on  the  part  of  the 
deputy  is  referable  to  a  breach  of  the  official  dutv  of  the  sheriff, 
he,  and  not  the  deputy,  is  liable  to  the  *  party  aggrieved. 
-^  But  the  deputy  is  liable,  in  all  sucli  cases,  upon  his  bond  to 
the  sheriff.' 

§  20.  The  jailer  is  not  a  deputy.     He  is  but  the   servant  of  the 

1  Andrus  v.  Bealls,   9  ('ow.   093;    Bar-     ^  Paddoek  v.  Cameron,  8  Cow.  212. 

nard  V.  Darling,  11  Wend.  27.  '  Tuttle  v.  Love,  2  Com.   12H;  7  John. 

2  Gilbert  v.   Lnce,  11   Barb.  91;  Ante,  470;   C^olvin  v.   Holbrook,  3  Barb. 

§  15.  475;  State  v.    Moore,  9   Mo.    3(59; 

a  1   K.   S.   877,  §  167;  Ante  §4;  Post,             Brayton  v.  Town,  12  la.  340;  Per- 

§  22.  kins    v.   Pitman,   34    N.   H.   261  : 

*  Allen,  87.  Stevens  v.  Colby,  46  3Sr.  H.  103. 
'  Pond  V.  Leeman,  4.5  Barb.  154. 
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sheriff,  who  is  responsible  for  his  conduct.  He  is  not,  like  a  dep- 
uty, prohibited  from  purcliasing  at  a  sale  by  the  sheriff.^  If  no 
bond  is  taken  from  him  for  the  proper  discharge  of  his  duties,  he 
is,  notwithstanding,  liable  on  his  implied  undertaking  to  serve  the 
sheriff  with  diligence  and  fidelity ;  as  where  a  negligent  escape 
occurs.^  His  business  is  to  keep  safely  all  such  persons  as  are  com- 
mitted to  his  custody  by  lawful  warrant ;  and  if  he  suffer  any  to 
escape,  the  sheriff  shall  answer,  if  it  be  in  a  civil  case  ;  '^  but  if  the 
person  escaping  be  confined  on  a  criminal  charge,  tlie  jailer,  and 
not  the  sheriff,  is  answerable;  for  the  sheriff  is  liable  to  an  action, 
but  not  to  an  indictment,  for  the  default  of  his  officer  ia  suffering 
a  voluntary  escape.* 

§  21.  The  sheriff  may  allow  his  subordinate  officers  such  com- 
pensation as  shall  be  agreed  upon,  either  by  way  of  salary,  or  by 
allowing  them  a  portion  of  the  perquisites  to  which  he  is  entitled 
as  the  principal;  and  he  may  contract  with  his  under  siieriff  and 
deputies  for  the  discharge  of  the  duties  of  their  several  trusts, 
either  for  a  specific  compensation,  or  for  a  reasonable  proportion, 
of  the  fees  and  emoluments  arising  from  the  performance  of  such 
duties;  and  such  agreement  maybe  a  part  of  the  bond  of  such 
under  sheriff  or  deputy  to  the  sheriff.^  But  an  agreement  of  a 
deputy  to  allow  his  principal  a  sum  in  gross,  not  payable  out  of  the 
profits  of  the  office,  and  which,  therefore,  may  exceed  its  profits,  is 
a  violation  of  the  statute  which  prohibits  the  buying  and  selling 
office.  And  so,  where  a  deputy  is  by  law  entitled  to  certain  fees 
in  virtue  of  his  character  merely,  if  he  agrees  to  give  to  the  officer 
appointing  him  a  portion  thereof,  it  is  a  purchase  of  the  deputa- 
tion, and  the  parties  are  guilty  of  a  violation  of  the  statute  against 
buying  and  selling  office.^  But  all  official  acts  done  before  a  con- 
viction for  any  offence  prohibited  by  the  statute,  shall  be  validJ 

§  22.  As  has  been  already  said,  whenever  a  vacancy  shall  occur 
in  the  office  of  sheriff  of  any  county,  the  under  sheriff  of  such 
county  shall,  in  all  things,  execute  the  office  of  sheriff  of  the  count}', 
until  a  *sheriff  shall  be  elected  or  appointed  and  duly  qual-     [*17 

1  Jackson  ex  d.  Anderson  v.  Anderson,     ^  Mott  v.  Eobbins,  1  Hill.  21;  Pioneer 

4  Wend.  474.   [See  2  K.  S.  p.  1063,  Pc.  Co.  v.  Sanborn,  3  Minn.  413; 

s  75.]  Hall  V.  Gavitt,  ISInd.  390;  Adding- 

2  Kain  v.  Ostrander,  8  John.  207.  ton  v.  Sexton,  17  Wis.  327. 

8  Sewell,  52,  Watson;  40.  ®  Mott  v.  Kobbins,  1  Hill.  21;  Becker  v. 

*  Sewell,  53,  54;  Watson,  41;  See  Penal  TenEyck,   6  Paige,   68;  Tappan  v. 

Code   §115.  Also  Shattuck  V.  State,  Brown,  9  Wend.  175;  8  R.  S.  977, 

51  Miss.  575 ;  Blue  v.  Com.,  4  Watts.  §§  37,  38,  39. 

'Pa.)  215.]  '  3  E.  S.  977,  §  39. 
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ified ;  ^  but  it  is  otherwise  with  respect  to  the  general  deputies.  Their 
power,  US  such,  cease  whenever  those  of  their  principal  cease  ;  and 
all  process  then  in  the  hands  of  such  sheriff,  the  execution  of  which 
has  been  commenced,  must  be  completed  by  the  under  sheriff.^    In 
such  case  too,  the  under  sheiiff  executes  all  new   process,  in  the 
same  manner  as  the  late  sheriff   could   execute    the   same,   until  a 
sheriff  is  elected,  or  appointed,  and   qualified,   when  he   must  de" 
liver  over  the  office  to  such  person,  in  the   manner,  and   within, 
the  time  prescribed  for  the  delivering  over  by  the  old  to  the  new 
sheriff.^     The  under  sheriff,  while  so  executing  the   duties  of  the 
office,  during  a  vacancy  therein,  may  appoint   general  and  special 
deputies  to  aid  him  in  the  discharge  of  such  duties.     But  the  gen- 
eral deputies  of  the  old  sheriff,  who  has  vacated  his  office  by  death, 
resignation,  or  removal  from  office,  are  not  authorized  to  discharge 
the  duties  of  general  deputies  of  the  under  sheriff  without  a  new 
appointment  by  such  under  sheriff.     Such   appointment  must  be 
in  writing,  under  seal,  and  be  recorded  with  the  countj^  clerk,  and 
the  deputy  must  take  the  oath  of  office  in  the  same  manner  as  up- 
on the  original  appointment  by  the  sheriff.*     Any  default  or  mis- 
feasance in  the  office  of  such  under  sheriff,  in  the  meantime  as 
well  as  before,  shall  be  deemed  to  be  a  breach  of  the   condition  of 
the  bond  given  by  the  sheriff  who  appointed  him,  and  also  a  breach 
of  the  condition  of  the  bond  executed  by  such  under  sheriff  to 
the  sheriff  by  whom  he  was  appointed.^ 

8  R.  S.  877,  §  167.  [Id.  8th  ed.,  vol.  2,  p.  '3  R.  S.  738,  §  95. 

1062,  §  72.]  *  Boardman  v.  HalMay,  10  Paige,  230. 

2  Ward  V.  Storey,  18  John.  120  ;  Ante,  §  «  1  R.  S.  877.  §  167.  [Id.  8th  ed.,  vol.  p. 

17.  164,  §  6.] 
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CHAPTER    IV. 


OF  THE  POWERS    AND  DUTIES  OF  SHERIFFS.a 


§  23.  It  shall  be  the  duty  of  the  sheriff  of  eveiy  county  to  keep 
an  ofQce  in  some  proper  place,  in  the  city  or  village  in  which  the 
county  *courts  are  held,  of  which  he  shall  file  a  notice  in  the 
office  of  the  clerk  of  the  county.  If  there  be  more  than  one  '- 
place  of  holding  courts,  the  notice  shall  specify  in  which  his  office 
will  be  kept,  or  it  may  specify  that  an  office  will  be  kept  in  all  such 
places  if  he  thinks  proper.^  Such  offices  shall  be  kept  open  every 
day  in  the  year,  except  Sundaj's  and  [such  other  days  as  are  or  shall 
be  declared  by  law  to  be  holidays,  in  the  county  of  New  York,  from 
nine  o'clock  in  the  forenoon  to  four  o'clock  in  the  afternoon,  and 
in  each  of  the  other  counties  of  this  State  between  the  thirty-first 
day  of  March  and  the  first  day  of  October,  from  eight  o'clock  in 
the  forenoon  to  six  o'clock  in  the  afternoon,  and  between  the 
thirtieth  day  of  September  and  the  first  day  of  April  from  nine 
o'clock  in  the  forenoon  to  five  o'clock  in  the  afternoon. ^J  Every 
notice  or  other  paper  which  shall  be  required  to  be  served  on  any 
sheriff,  may  be  served  by, leaving  the  same  at  the  office  designated 


1  3  E.  S.  475,  §  43.  [Id.  8th  ed.  vol.  4 

p.  2W6,  §  55.] 
o  Ala.— R.  C.  1867,  §§  818,  917-920, 

1482-1520. 
[Ai-iz.— R.  S.  1887,  p.  142.] 
Ark.— Dig.  1S58,  p.  1021.  [Dig.  1884, 

§§6822-6333.) 
Cal— Dig.  1860,  pp.  234,  273,  678. 

[1  Deer.  Code  &  Stat.,  §§  42,  2403, 

4170;  4  Id.,  §§  1216,  1229,  1230.] 
Conn.— Rev.  1866,  p.  671;  Laws  1859. 

p.  15.  [Gen.  Stat.  1888,  §§  1989-2002.] 
[Dak.— Codes  1885,  p.  45,  et  seq.] 
111.— 1  St.    144;  2  St.    16,    26;   2  St. 

1223.    [1  Starr.   St.   p.  240,  1  132; 

869,  IF  .501;  873,  lit  518-528;  2  Id. 

p.  872,  t  517;  p.  2280,  T  15.] 
la.— Rev.  1860,  pp.  64,  775.  [1  McL. 

St.  1884,  p.  82,  §§  337-348.] 
Kan.— G-en.  St.  1868,  p.  279. 
La.— R.  S.  523.  [Id.  1879,  §  3568.] 
Me.— R.  S.  484;  Laws  1858,  p.  44.  [Id. 

1883,  p.  659,  §§  10,  12.] 
Md.— 1  Code  597,  604. 
Mass.— St.    1860,    p.    150.   [Pub.    St. 

1882,  p.  217.] 
Mich.— St.  1857,  110,  206,  304;  Laws 


2  [4  R.  S.  p.  2646,  §§  54,  55.] 

1861,  p.  303;  1862,  p.  .34.  [1  How. 

Stat.  (1882)  p.  221-224.] 
Minn.— Rev.    1866,  pp.  127,  209,  428, 

431;  [1873,  p.  236.] 
Miss.— Rev.    Code  pp.    123,  489.   [Id. 

1880,  pp.    116,  119,  120,  122.]  Laws 

1867,  p.  8. 
[Mo.— 2  R.  S.  1889,  §§  8183,  8185.] 
Neb.— R.  S.  376,  548.     [Comp.  L.  1887, 

pp.  305,  306.] 
Nev.— St.  186(3,  p.  247. 
N.  J.— Dig.  1855,  p.  748.     [Rev.  1877, 

pp.  1101,  1103.] 
N.  C— Rev.  Code,  557. 
C— Sup't  R.  S.  575. 
On.— Gen.  L.  .388. 
[Pa.— See  Dig.  1SS3,  pp.  60-62,  755-7, 

849,  892]. 
R.  I.— R.  S.  416.  [Id.  1882,  pp.  54.3- 

546.] 
Tenn.— Code  p.  855. 
Vt.— Gen.  St.  1863,  p.  86. 
Va.  —Code  1849,  p.  251. 
Wis.— R.  S.  p.  162, 678, 835.  [Id.  1878, 

p.  2.54,  et  seq.] 
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by  him  in  such  notice,  during  the  hours  in  which  it  is  required  to 
be  kept  open ;  but  if  any  person  belonging  to  such  office  be  therein, 
such  notice  or  paper  shall  be  delivered  to  such  person ;  and  every 
such  service  shall  be  deemed  equivalent  to  a  personal  service  on 
such  sheriff.^  If  no  notice  shall  be  filed  by  any  sheriff  with  the 
county  clerk,  as  herein  required,  the  service  of  all  papers  on  such 
sheriff  may  be  made  by  leaving  them  at  the  office  of  the  county 
clerk,  with  such  clerk  or  his  deputy ;  and  the  same  shall  be  deemed 
equivalent  to  a  personal  service  on  such  sheriff.^ 

§  24.  The  sheriffs  have  authority  to  insure  the  jails  of  their 
respective  counties,  in  behalf  of  the  county,  and  also  the  cdurt 
houses  in  the  cases  where  they  have  the  care  and  custody  of  them.* 

§  25.  Every  sheriff,  like  the  coroners,  constables  and  marshals 
of  his  county,  is  a  conservator  of  the  peace  within  his  county,  and 
as  sucli  is  bound  to  suppress  an  affray,  or  arrest  a  breaker  of  the 
peace  in  his  view,  and  bring  him  before  a  magistrate.*  But  he 
has  not  the  power  to  offer  rewards  for  the  apprehension  of  criminals 
and  bind  the  county.^  And  so  it  is  his  duty,  when  required  to 
execute  all  criminal  process,  judgments  and  orders  of  every  court 
or  officer  having  criminal  jurisdiction  in  this  state,  including  the 
process  of  courts  of  oyer  and  terminer  and  jail  delivery  of  other 
counties,  when  issued  to  his  own  county.^  He  is  also  required  to 
serve  the  subpoenas  of  district  attorneys-  of  other  counties,  upon 
witnesses  in  liis  own  county.^  Also,  subpoenas  issued  by  boards  of 
supervisors^  and  execute  attachments  *against  witnesses 
-I  charged  with  contempt  in  not  appearing  before  committees  of 
common  councils.®  The  sheriff  is  also  the  keeper  of  the  jails  in  his 
own  county,  except  in  New  York,  where  he  is  only  the  keeper  of  the 
prison  for  the  confinement  of  persons  committed  on  civil  process  ;i* 
and  in  Onondaga  count}'',  where  tlie  keeper  of  the  penitentiary  is  the 
county  jailer;  11  and  in  Albany  county  where  persons  sentenced  to 
confinement  at  hard  labor,  or  to  solitary  confinement,  except  in 
cases  of  felony,  are  to  be  sent  to  the  penitentiary  of  such  county  -^^ 
and  in  Kings  county,  where  the  keeper  of  the  jail  is  appointed  by 
the  board  of  supervisors  instead  of  the  sheriff.     But  the  sheriff 

1  3  R.  S.  47(5,  §  45.     [Id.   8th  ed.  vol.  4  111.  288;  Rockwell  v.  Monroe  comity, 

p.  2646,  §  56;  Sherman  v.  Conner,  10  Iowa,  591, 

16  Abb.  Pr.  N.  S.  396.]  i^  3  R.  S.  299  «  27 

23  R.  S.  476,  §  46.     [Id.  8th  ed.  vol.  4  '  3  R.  S.  1021,  §  67. 
p.  2646,  §57.]  8  1  R.  S.  8:)3,  S'21. 

»  1  R.  S.  858,  §  54.  94  R.  S.  126,  §  3. 

4  Taylor  v.  Strong,  3  Wend.  384.     [See     m  .3  R.  S.  725,  §  12;    [Id.  Sth  ed.  vol.  4, 

Code  Crim.  Pro.  chap.  11.]  p.  2789,  §  1.] 

*  County   of  Crawford  v.  Spenney,   21     i^  Laws  1851,  ch.  32,  §  1. 

12  Laws  1847,  ch.  183.  §  1. 
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has  the  same  power  as  in  other  counties  of  taking  the  prisoners  in 
such  jail  to  and  from  the  jail,  when  required  or  authorized  by  law; 
and  in  confining  prisoners  on  civil  process  therein  ;  for  which  last 
purpose  he  has  the  exclusive  custody  of  a  suitable  portion  of  the 
said  jail.^  And  all  sheriffs,  jailers  and  constables,  are  required  to 
execute  every  precept  issued  by  the  president  of  any  court  martial 
for  compelling  the  attendance  of  witnesses,  or  to  be  sworn  and 
testify,  and  to  preserve  order.^ 

§  26.  In  civil  matters,  the  sheriff  is  the  immediate  officer  of 
every  court  of  record  in  the  state,  including  the  surrogate's  court,^ 
to  whom  all  writs  and  process  are  regularly  directed,  and  he  is  bound 
to  execute  the  same.  He  is  to  serve  the  writ  or  order  for  arrest,  and 
take  bail,  summon  the  jury,  and,  through  him,  the  court  enforces 
obedience  to  its  orders  and  punishes  for  contempts  ;  and  when  a 
cause  is  determined,  he  sees  that  the  judgment  of  the  court  is 
carried  into  effect.*  He  may  hold  courts  to  execute  writs  of  inquiry, 
and  such  special  writs  as  may  be  directed  to  him,  pursuant  to  any 
statute,  and  to  inquire  into  any  claim  of  property  seized  or  levied 
on  by  him  ;  but  he  is  not  authorized  to  hold  any  other  court  for  any 
purpose  whatever.^ 

§  27.  The  sheriff  is  authorized  to  administer  an  oath  to  one 
who  claims  exemption  from  arrest  on  the  ground  that  he  is  a  witness 
in  a  cause ;  ^  also  to  appraisers  who  appraise  the  property  of  an 
absconding,  non-resident  or  concealed  debtor,  and  to  jurors  and 
witnesses  on  the  execution  of  writs  of  inquiry  ;  to  the  jury  in  the 
case  of  the  appraisal  of  a  homestead,'^  and,  to  any  bail  or  the  sureties 
to  any  bond  that  he  is  authorized  or  required  by  law  to  take  or 
approve.^ 

1  4  R.  S.  593,  §§  1,  7.  6  3  R.  s.  470^  §  47.  [id.  gth  ed.  vol.  4, 

2  Military  Code,  §  226.  p.  2646.  §  58.] 
8  3  R.  S.  367,  §  24.  6  3  R.  S.  685,  §  69. 
<  Allen,  31.  '  3  R.  S.  647,  §  30. 

8  3  R.  S.  866,  §  9. 
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*20]  *CHAPTER  V. 

THEIR  POWERS   AND   DUTIES   IN   SERVING   PEOCESS.a 

§  28.  Every  sheriff  or  other  officer,  to  whom  any  process  shall 
be  delivered  for  service,  shall  execute  the  same  according  to  the 
command  tliereof,  and  shall  make  due  return  of  his  proceedings 
thereon,  when  the  same  is  required,  or  is  necessary  ;  which  return 
shall  be  signed  by  him,^  and  for  any  violation  of  this  duty,  such 
sheriff  or  other  officer,  shall  be  liable  to  an  action,  at  the  suit  of 
any  party  aggrieved,  for  the  damages  sustained  by  him,  in  addition 
to  any  other  fine,  punishment  or  proceeding  which  may  be  author- 
ized by  law.^  In  the  service  of  process  the  sheriff  is  responsible 
only  for  unreasonable  neglect  in  executing  it.  He  is  not  bound  to 
start  on  the  instant  of  receiving  it  to  execute  it,  without  regard  to 
everything  else.^ 

§  29.  When  process  of  any  description  shall  be  delivered  to  a 
sheriff  to  be  executed,  he  must  give  to  the  person  delivering  the 
same,  if  required  by  him,  and  on  the  payment  of  the  fee  allowed 
by  law,  a  note  in  writing,  signed  by  such  sheriff,  specifying  the 
names  of  the  parties  in  such  process,  the  general  nature,  thereof, 
and  the  day  of  receiving  the  same.^  And  he  and  every  other  offi- 
cer serving  process,  shall,  upon  the  request  of  the  party  served, 
and  withont  charging  or  receiving  any  compensation  therefor,  de- 
liver to  such  partj^  a  copy  thereof.*  And  any  officer  or  other 
person,  refusing  to  deliver  a  copy  of  any  order,  warrant,  process 
or  other  authority,  by  which  he   shall  detain   any  person,  to  any 

1  3  R.  S.  739,  §  iiS;  Code,  §  419;  Pardee     3  3  r.  g,  733^  §  qq 

V.  Robertson,  6  Hill,  550.  «  3  R.   S.  739,  ^  97.     [Code   Civ.  Proc. 

2  Whitney  v.  Butterfield,  1:!  Gal.  SZ5.  §  101.] 

a  [Ariz.— R.  S.  1887,  pp.  143,  144.]  Mass.— St.  1860,  p.  1.50. 

[Ark.- Dig.  1884,  §S  6.S29-t).'«2.]  [Mich.— 1  How.  St.,  §§  .-)8r,,  .-)S7,  oUii.] 

[Cal.— 1  Deer.    Codes   &.   Stat,  1885,  Miss.— Rev.  Code  li">    :^9l',  489.     [Id. 

§   4177.]  1880,  S§  330.  331,  .332.] 

Conn.— Gen.   Stat.   1888,   §§  900,  903,  [Greg.— Ams.  L.  1887,  pp.  009,  077.] 

^  1156-]  [Neb.— R.    S.   376.      [Comp.,  §   1887, 

[Del.— Laws  1874,  pp.  03:!,  034.]  p.  305.] 

la.— Rev.  1860  p.  775.  [R.  Code  1884,  Wis.— R.  S.   1858,  pp.   102    641,  649, 

p.  76,  §  377.]  835.     [Id.    1878,  pp.  255,  755,    777, 

111.— 1     St.    390,   398.       [1    Star.    St.  903,985.] 

p.  476,  171.]  Code  ("iv.  Proc,  §  42.-..     As  to  corapel- 

[la.— 1   McL.   St.   1880,  p.  ^;2,   §  310;  ling  return  see  S\ipn>me  Court  Rules 

2  Id.  p.  1043,  §  4145.]  of  General  Practice,  18S8,  No.  6.] 
[Kan.— p.  308,  §  1743;  612,  §  3853.] 
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one  who  shall  demand  sucli  copy  and  tender  the  fees  therefor,  shall 
forfeit  two  liundred  dollars  to  the  person  so  detained.^ 

§  80.  If  any  sheriff,  or  other  officer,  or  any  person  pretending 
to  be  an  officer,  shall,  under  the  pretence  or  color  of  any  process 
or  other  legal  authority,  arrest  any  person,  or  detain  him  against 
his  will,  or  seize  or  levy  upon  any  property,  or  dispossess  any  one 
of  any  lands  or  tenements  without  due  and  legal  process,  or  other 
lawful  authority  therefor,  he  shall,  upon  conviction,  be  adjudged 
guilty  of  a  misdemeanor,^  and  shall  be  punished  by  imprisonment 
in  a  county  jail  not*  exceeding  one  year,  or  by  fine  not  ex-  ,-^o-< 
ceeding  two  hundred  and  fifty  dollars,  or  by  both  such  fine  '" 
and  imprisonment  ;  3  and  the  court  may  sentence  such  person  to 
imprisonment  in  a  soUtary  cell  in  such  jail,  if  any  such  be  erected  ; 
but  such  imprisonment  shall  not  exceed  thirty  days  in  the  whole.* 

§  31 .  Process  may  be  seived,  and  an  arrest  may  be  made,  in  a 
criminal  or  civil  cause,  action  or  proceeding  at  any  time  durino-  the 
day  or  night.^  No  search  warrant  however,  can  be  executed  at 
night,  but  it  must  be  executed  in  the  day  time  ;  that  is,  between 
sunrise  and  sunset,  unless  the  warrant  expressly  authorized  the 
execution  of  the  same  during  the  night  time,  which  it  may  do  in 
the  case  of  stolen  or  embezzled  property.''  In  South  Carolina  it 
has  been  held  that  the  sheriff  must  not  make  a  levy  at  midnight, 
or  improper  hours,  or  he  will  be  considered  a  trespasser,  unless 
under  very  special  circumstances.'^ 

§  32.  An  arrest  may  be  made  upon  any  day,  including  Sunday, 
in  case  of  breach  of  the  peace,  or  apprehended  breach  of  the  peace, 
or  for  the  apprehension  of  persons  charged  with  crimes  and  misde- 
meanors ;  a  or  in  case  of  a  violation  of  the  statutes  of  this  state  for 
enforcing  the  observance  of  the  Sabbath,  or  for  the  disturbance  of 
religious  meetings,**  or  in  an  action  for  a  penalty  for  a  violation  of 
the  laws  of  the  state  in  regard  to  the  manufacture  of  salt ;  ^  and  in 
such  other  cases  as  shall  be  specially  authorized  by  law.i"  One 
may  be  arrested  on  Sunday  on  an  attachment  for  a  rescue,  or  for  a 

1  3  E.  S.  892,  §  88.  134;  Kelby  v.  Wright,  1  Root  (Conn.) 

2  3  R.  S.  973,  §  11.  83;    Wright  v.   Keith,  24  Me.   158; 

3  3  E.  S.  980,  §  55.  State  v.  Smith,  1  N.  H.  346.] 
*  3  E.  S.  980,  §  56.  ^3  R.  S.  1041,  §  34. 

5  Maclially's  case,  9  Coke  66;  Allen  118.  ''  State  v.  Thackam,  1  Bay.  (S.  C.)  358. 

[See  Bell  v.  Clapp,  10  Johns.  263  ;  «  2  R.  S.  935,  §  65. 

State  V.  Brennan's  Liquors,  25  Conn.  ^  1  R.  .s.  680,  §  237. 

287;  State  v.  Shaw,  1  Root  (Conn.)  i»  2  E.  S.  935,  §  65. 

a  [If  the  crime  charged  be  a  felony,  the  be  made  on  Simday,  or  at  night,  un- 
arrest may  be  made  on  any  day,  and  less  by  direction  of  the  magistrate 
at  any  time  of  the  day  or  night.  If  it  indorsed  upon  the  warrant.  Code 
be  a  misdemeanor,  the  arrest  cannot  Crim.  Proc,  §  170. 
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constructive  breach  of  the  peace.^  And  so  an  attachment  for  a 
criminal  contempt  may  be  executed  on  Sunday.^  And  any  pris- 
oner, in  the  custody  of  an  officer,  in  jail  or  on  the  limits,  who  shall 
escape,  may  be  retaken  on  Sunday,  as  well  as  any  other  day, 
whether  the  original  arrest  was  in  a  civil  or  criminal  case.^ 

§  33.  But  no  writ,  process,  warrant,  order,  judgment  or  decree, 
or  other  proceeding  of  any  court  or  officer  of  justice,  except  in  the 
cases  enumerated  in  the  preceding  section,  shall  be  served  or  ex- 
ecuted on  Sunday,  (wliich  in  this  state  is  understood  to  include 
the  whole  natural  day)  and  the  service  of  any  such  process  or  pro- 
ceeding in  any  other  case,  on  Sunday,  will  be  utterly  void,  and  will 
subject  the  officer  executing  the  same,  to  damages  at  the  suit  of  the 
party  aggrieved.*  *Though  a  writ,  tested  or  returnable  on 
J  Sunday,  is  not  void  but  voidable  only,^  yet  when  returnable 
on  Sunday,  it  cannot  be  executed  on  that  day,  but  must  be  executed 
at  the  latest  on  Saturday  ;  and  a  return  even  of  the  process  on 
Sunday  will  be  bad.^  And  when  the  return  day  of  the  writ  was 
Sunday,  and  an  arrest  was  made  on  Monday  morning,  and  the 
defendant  held  until  the  writ  was  renewed,  the  arrest  was  de- 
clared to  be  illegal.-'  And  if  one  is  arrested  on  Sunday  on  criminal 
process,  and  is  detained  until  Monday,  and  then  arrested  on  civil 
process,  the  arrest  will  be  void  and  the  prisoner  be  discharged.*  A 
warrant  for  the  arrest  of  the  putative  father  of  a  bastard,  is  not 
such  criminal  process  as  will  authorize  its  service  on  Sunday ;  and 
so  of  a  warrant  for  the  violation  of  a  city  ordinance.^  Nor  can  one 
be  arrested  on  Sunday  for  the  non-payment  of  a  penalty  upon  a 
conviction  under  a  penal  statute,  except  in  the  cases  provided  by 
law :  nor  on  an  attachment  for  the  non-payment  of  an  award,  or 
for  the  non-payment  of  costs.  And  if  in  attempting  to  make  an 
arrest  on  Sunday,  in  a  case  not  authorized  by  law,  the  officer  he 
killed,  it  would  seem  that  such  killing  would  not  be  murdei'.-"'  But 
though  one  cannot  be  arrested  on  civil  process  on  Sunday,  in  the 
first  instance,  yet  if  the  defendant  escape  after  a  proper  arrest,  he 
may  be  retaken  on  Sunday  by  his  bail,  or  by  any  person  thereto 
duly  authorized  by  them,  or  by  the  officer  from  whom  he  escaped. ^^ 

§  34.   Whenever  an  election  shall  be   held  in  any  city  or  town, 


1  Allen,  101.  6  Williams  v.  Hogeboom,  22  Wend.  648. 

2  Sewell,  117.  "  Se^-ell  119. 

a  Graham's  Pr.  149;   Sewell,  117,  119.  '  Lovcridge  v.  Plaistow.  2  H.  Bl.  29. 

1  2  R.   S.   9,35,  §  65.  Van   Vechten  v.  «  Wells  v.  Gurney,  8  Barn.  *  (;ress.  769. 

Paddock,  12  John.  178;   Butler  v.  MVooil  v.  Oitv  of  Brooklyn,  14  Bai-b.  425. 

Kelsey,  15  John.  177;  Field  v.  Park,  "»  Allen  101. 

20  John.  140.  "  Gra.  Pr.  149  ;  Sewell  119. 
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or  town  meeting,  pursuant  to  the  laws  of  this  state,  for  other  than 
militia  officers,  no  declaration  by  which  a  suit  shall  be  commenced, 
or  any  civil  process,  or  proceeding  in  the  nature  of  civil  process, 
shall  beservedon  any  elector  entitled  to  vote  in  such  city  or  town 
on  the  day  of  such  election  or  town  meeting.^  With  these  ex- 
ceptions, process  may  be  served  in  civil  as  well  as  criminal  cases, 
on  any  day  and  at  any  time  of  the  day  or  night. 

§  35.  Though  the  sheriff  is  required  to  execute  process,  and 
make  return  according  to  the  command  thereof,  yet  he  vi^ill  be 
excused  from  so  doing,  where  an  injunction  shall  have  issued  to 
restrain  the  proceedings  ;  or  an  order  shall  have  been  granted,  by 
the  court,  or  proper  officer,  for  the  like  purpose  ;  or  where  a  writ  of 
error  isbrouglit,  if  it  be  in  a  criminal  case,  or  an  appeal,  if  in  a  civil 
action  or  proceeding.  In  general,  the  sheriff  is  not  bound  to  regard 
or  notice  any  such  injunction,  order,  writ  of  error  or  appeal,  until  it 
shall  have  been*  served  upon  him,  but  when  an  order  to  stay 
proceedings  or  an  injunction  duly  granted,  is  served  upon  L 
him,  he  is  bound  to  obey  its  commands  ;  and  when  a  writ  of  error 
or  an  appeal  is  brought  and  notice  thereof,  together  with  notice  that 
the  proper  securitj'  has  been  filed,  has  been  served  upon  him,  it  is 
his  duty  to  suspend  further  proceedings  until  a  decision  is  had  upon 
such  writ  of  error  or  appeal.  The  granting  and  service  of  an  in- 
junction or  order,  or  the  bringing  a  writ  of  error  or  appeal,  and 
notice  thereof,  does  not  annul  or  undo  anything  that  has  been 
done  by  the  sheriff,  in  the  due  execution  of  the  process.  If  he  has, 
before  such  service,  arrested  one,  or  seized  his  goods,  he  is  not  to 
release  either,  but  is  to  retain  the  prisoner,  or  the  property,  as  if 
no  such  stay  had  been  granted.  And  when  he  has  levied  on,  or 
attached  property,  and  is  stayed  by  an  order,  he  may  still  go  on 
and  make  his  inventory,  and  take  possession  of  the  property,  but 
he  cannot  sell  until  the  order  or  injunction  is  vacated  or  dis- 
solved. 

§  36.  The  duties  and  liabilities  of  the  sheriff,  upon  the  service 
of  process,  are  in  many  cases  quite  onerous.  Thus,  though  he 
will  be  excused  if  he  is  unable  to  arrest  one  on  mesne  process  ; 
or  if,  after  arrest,  and  before  he  is  committed  to  jail,  he  escape  or 
rescue  himself,  or  is  rescued  by  others ;  or  if,  after  a  levy,  goods 
are  rescued ;  yet  if  a  defendant  in  a  civil  action  escape  through 
his  negligence,  whether  he  be  arrested  on  mesne  or  on  final  pro- 
cess ;  or  if  he  escape  from  jail,  or  is  rescued  after  he  is  committed 

1  E.  S.  418,  §  3  ;  1  R.  S.  819,  §  22. 
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to  jail,  whether  on  mesne  or  final  process,  unless  by  reason  of  fire 
in  the  jail,  the  act  of  God,  or  of  the   public  and  foreign  enemies, 
he  will  be  liable  therefor.     But  ample  authority  is  conferred  upon 
him  to  execute  all  such  process,  and  to  retain  one  arrested.     Thus 
it  is  provided  that  whenever  a  sheriff  or  other  public  officer,  au- 
thorized to  execute  any  process  delivered  to  him,  shall  find,  or 
shall  have  reason  to  apprehend,  that  resistance  will  be  made  to  the 
execution  of  such  process,  he  shall  be  authorized  to  command 
every  male  inhabitant  of  his  county,  or  as  many  as  he  shall  think 
proper,  and  with  such  arms  as  he  shall  direct,  and  also  to  call  for 
aid  from  any  division,  brigade,   regiment,  battalion   or  company 
of  the    military  force  of  the  state. ^     It  is  also  provided  that  the 
officer  so  resisted  shall  certify  to  the  court  from  which  such  pro- 
cess issued,  the  names  of  the  resisters,  their  aiders  and  abettors,  to 
the  end  that  they  may  be  proceeded  against  for  contempt  of  such 
court.2     Every  person  who  shall  resist,  or  enter  into  combination 
with  any  person  or  persons,   to    resist  the  execution  of  process, 
shall  be  guilty   of    a   misdemeanor,  a  and  be   punished    by   im- 
prisonment in  the  county  *jail  for  a  term  not  exceeding  one 
J     year,  or  by  a  fine  not  exceeding  one  thousand  dollars,  or  by 
both  such  fine  and  imprisonment,  in  the  discretion  of  the  court.^  The 
officer  should  not  raise  the  power  of  the  county  until  resistance  is 
first  shown  ;  but  when  he  does,  he  is  the  judge  of  the  requisite  force. 
Every  person  commanded  by  the  sheriff  or  other  officer,  to  assist 
him  in  the  execution  of  process  as  aforesaid,  who  shall  refuse,  or, 
without  lawful  cause,   neglect  to  obey  such   command,  shall  be 
deemed  guilty  of  a  misdemeanor  and  subject  to  fine  and  imprison- 
ment.*    Whenever  a  sheriff  or  constable  has  power  to  execute  pro- 
cess in  a  particular  manner,  his  authority  is  a  justification  to  him- 
self and  to   all  who  come  to  his  aid  ;  but  if  his   authority  is  not 
sufficient  to  justify  him,  neither  can  it  justify  those   who  aid  him, 
for  he  has  no  power  to  command  othe*rs  to  do  an  unlawful  act,  and 
they  are  only  bound  to  obey  when  his  commands  are  lawful.    And 
there  is  no  distinction   between   aiding  in  the   original   act,  which 
was  itself  unlawful,  and  in  aiding  the  officer  in  overcoming  resist- 
ance to  such  unlawful  act.     Thus  where  an  officer  under  an  execu- 
tion against  one  party,  attempts  to  seize  the  property  of  another, 

J  3  R.  S.  740,  §  101;  4  Id.  97,  §  291.   [See  2  3  R.  S.  740,  §  102  ;  [726,  §  104;  1  R.  S. 

Code  Civ.  Proc,  §  104]  ;  Coyles  v.  428,  §  11;  Crim.  Code,  §  103]. 

Hurtin,  10  .John.  85  ;  Military  Code  3  1  R.  S,  750,  §  87. 

1870,  §§  242,  &c.  *  3  R.  S.  740,  §  103.     [Code  Crim.  Proc, 
a  [See  Penal  Code,  §  47.     Also  People  §  10*]. 

V.  Hall,  2  Or.  134]. 


THEIE   POWERS   AND   DUTIES    IN    SERVING   PROCESS.  29 

who  resists  the  seizure,  and  a  bystander  is  commanded  by  the 
officer  to  come  to  his  assistance,  such  bystander  will  be  liable  to 
the  owner  for  any  injury  he  may  do  to  his  person  or  property. 
But  if  a  stranger  comes  to  the  aid  of  the  officer  in  executing  legal 
process,  though  the  officer  by  reason  of  some  subsequent  improper 
act,  becomes  a  trespasser  ab  initio,  the  stranger  does  not  there- 
by become  a  trespasser.^ 

§  37.  In  case  it  shall  appear  to  the  governor,  that  the  power 
of  any  county  will  not  be  sufficient  to  enable  the  sheriff  tliereof  to 
execute  process  delivered  to  him,  he  shall,  on  the  application  of 
such  slieriff,  order  such  military  force  from  any  other  county  or 
counties  of  this  state,  as  sliall  be  necessary .^  And  whenever  the 
governor  shall  be  satisfied  that  the  execution  of  civil  or  criminal 
process  has  been  forcibly  resisted  in  any  county  or  counties  of  tlie 
state,  by  bodies  of  men,  or  that  combinations  to  resist  the  execu- 
tion of  such  process  by  force,  exist  in  any  such  county  or  coun- 
ties, and  that  the  power  of  such  county  or  counties  has  been  ex- 
erted, and  is  not  sufficient  to  enable  the  officer  having  such  pro- 
cess to  execute  the  same,  he  may,  on  the  application  of  such  officer, 
or  of  the  district  attorney,  or  county  judge,  by  proclamation  to  be 
published  in  the  state  paper  and  in  such  other  papers  as  he  shall  di- 
rect, declare  such  county  or  counties  to  be  in  a  state  of  insurrection, 

and  may  order  into  the  service  of  the  state  such  *number     ^     . 

.  .  r  25 

and    description   of    volunteer   or  uniform    companies   or     •- 

other  militia  of  this  state  as  he  shall  deem  necessary,  to  serve  for 

such  term  as  he  shall  direct,  and  under  the  command  of  such  officer 

or  officers  as  he  shall  think  proper;  and  the  governor  may,  when  he 

shall  think  proper,  revoke  or  declare  that  such  proclamation  shall 

cease  at  such  time  and  in  such  manner  as  he  shall  direct.     Any 

person  who  shall,  after  the  publication  of  such  proclamation,  resist 

or  assist  in  resisting,  the  execution  of  any  process  in  any  such 

county,  so  declared  to  be  in  a  state  of  insurrection,  or  who  shall 

aid  or  attempt  the  rescue  or  escape  of  any  prisoner  from  lawful 

custody  or  confinement,  or  who  shall  resist,  or  aid,  or  assist  in  le- 

sisting  any  force  ordered  out  by  the  governor  to  quell  or  suppress 

any  such  insurrection,  shall  upon  conviction  be  adjudged  guilty 

of  a  felony  and  punished  by  imprisonment  in  the  state  prison  for  a 

term  not  less  than  two  years.     The  expense  of  such  military  com- 

1  Elder   v.    Morrison,    10   Wend.    128;     ^^  3  K.  S.  740,  §104.     [See  Code  Crim. 
Oystead   v.    Shed,    13    Mass.  520  ;  Proc,  §  105]. 

Leonard  v.  Stacey,  6  Mod.  140. 
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panies  so   ordered   out  by  the  governor  under  such  proclamation, 
shall  be  audited  by  the  comptroller  and  paid  by  the  treasurer.^ 

§  38.  In  case  of  any  breach  of  the  peace,  tumult,  riot  or  resist- 
ance to  process  of  this  state,  or  apprehension  of  imminent  danger 
of  the  same,  it  shall  be  lawful  for  the  sheriff  of  the  county,  or  the 
mayor  of  any  city,  to  call  for  aid  upon  the  commandant  of  any 
division,  brigade,  regiment,  battalion,  troop,  battery  or  company, 
and  it  shall  be  tlie  duty  of  the  commanding  officer  upon  whom 
such  order  is  made,  to  order  out,  in  aid  of  the  civil  authorities, 
the  military  force  or  any  part  thereof,  under  his  command.  And 
the  commanding  officer  of  such  force,  when  so  called  into  service, 
shall  provide  the  men  of  his  command  so  ordered  out,  with  a  sup- 
ply of  proper  ammunition  and  arms  in  complete  order  for  actual 
service.  And  such  officer  shall  be  subject,  as  provided  by  law,  to 
the  sheriff  or  public  officer  who  shall  so  require  liis  aid ;  and  for 
refusing  or  neglecting  to  obey  the  order  of  such  sheriff  or  public 
officer,  or  for  interfering,  or  in  any  way  hindering  or  preventing  the 
men  of  his  command  from  performing  such  duty,  or  in  any  manner, 
by  neglect  or  delay,  preventing  the  due  execution  of  law,  such  com- 
manding officer,  and  every  commissioned  officer  under  his  command 
so  offending,  shall  be  liable  to  a  fine  of  not  less  than  one  hundred  nor 
more  than  five  hundred  dollars,  and  imprisonment  in  the  county  jail 
not  exceeding  six  months.  And  any  non-commissioned  officer,  musi- 
cian or  private  who  shall  refuse  to  obey  his  commanding  officer  in 
such  case,  shall  be  liable  to  a  fine  of  not  less  than  twenty -five  dol- 
lars nor  more  than  one  hundred  dollars,  and  to  imprisonment  in 
the  county  jail  not  exceeding  three  months.^ 

1  1  E.  S.  750,  §§  89,  90,  92.     [See  Code     2  [2  R.  S.,  8th  ed.,  p.  844,  §§  78,  79;  Code 
Crim.  Proe.,  §  115].  Grim.  Proc.,  §  102. 
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*  CHAPTER  VI.  [*26 

OF  THE  RETURN  OP  PROCESS.a 

§  39.  The  sheriff  must  not  only  execute  the  process  delivered 
to  him  for  that  purpose,  but  he  must  also  make  return  of  his  doings 
thereunder,  and  for  any  violation  of  this  requirement  he  is  liable 
to  an  action  at  the  suit  of  any  party  aggrieved,  for  the  damages 
sustained  by  him,  in  addition  to  any  other  fine,  punishment  or 
proceedings,  which  may  be  authorized  by  law.  A  "  return"  to 
process  is  the  officer's  answer  touching  the  service  or  the  execu- 
tion of  such  process.  It  is  usually  in  the  form  of  a  certificate,  and 
is  endorsed  on  the  writ,  process,  or  paper,  and  it  must  be  signed 
by  the  officer  making  tlie  return.^  The  sheriff  may  make  "  return  " 
to  any  process  or  proceeding,  wliether  the  same  was  executed  by 
himself  in  person,  or  by  his  deputy ;  or  the  return  may  be  made 
by  the  deputy  who  rendered  the  service.  Tlie  true  course  how- 
ever will  be  for  the  party  making  the  service  to  make  the  return 
to  the  process  also.  But  if  the  deputy  who  made  the  service  is 
dead,  or  has  gone  out  of  office,  then  the  return  must  be  made 
by  the  sheriff.  When  a  deputy  makes  return  to  process  of  its 
execution  by  him,  it  must  be  made  in  the  name  of  the  sheriff,  his 
principal ;  for  a  return  by  a  deputy  is  no  return  and  is  void.^  A 
sheriff  or  deputy  may  make  return  to  process  after  the  close  of  their 
term  of  office,  of  acts  done  by  them  when  in  office,  or  in  the  ex- 
ecution of  process  completed  after  the  expiration  of  their  term  of 
office,  if  commenced  before.  In  which  case,  they  must  sign  the 
return  as  late  sheriff  and  late  deputy  sheriff.  But  if  such  deputy 
has  been  removed  from  office,  or  has  resigned,  or  otherwise  vacated 

1  -3  R.  S.  739,  §  98;  Sewell  .384.  as  to  Texas,  Miller  v.  Alexander,  13 

2  Simonds  v.  Catlln,  2  (Raines  61;  s.  c.  Tex.  497;  Towns  v.  Harris,  Id.  507. 

Col.  &   Cai.  347;    Ryan  v.   Eards,  Andas  to  Michigan,  see  Callendar  v. 

Breese  (111.)  168;  Ditch  v.  Edwards,  Olcott,  1  Mich.  344;  and  as  to  Ver- 

Exr.,  1  Scam.  (111.)  127;  Rowley  v.  mont,  see  Eastman  v.  Curtis,  4  Vt. 

Howard,  23  Oal.  401 ;  State  v.' John-  616.) 
son,  1  Hay.  (N.  C.)293  .     (But  see 

a  [Ariz.— R.  S.  1887,  p.  142.]  la.— Rev.  1860,  p.  64. 

[Ark.— Dig.  1884,  §§  5316,  6332.]  Miss.— St.  L.  297.     [Rev.  Code  Miss. 

[Col.— 1  Deer.  Code  &  Stat.,  §§  4178,  1880,  §§  2284-2288.] 

4179.]  Wis.— R.  S.  772,  784.     [Id.   1878,   p. 

[Conn— Gen.  St.  1888,  §§  953,  954.]  903.] 
[Del.— See  L.  1874,  p.  633,] 
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the  office,  he  can  do  no  farther  act  as  deputy,  whether  it  be  before 
or  after  the  close  of  the  sheriff's  term  of  office.^  In  all  cases 
where  the  process  is  returnable  process,  that  is  process  to  which  the 
sheiiff  is  authorized  or  required  to  make  return  of  his  doings 
thereunder,  his  certificate  of  what  he  has  done  in  the  execution 
thereof,  is  sufficient,  except  on  the  service  of  a  citation  from 
a  surrogate's  court  tn  take  proof  of  a  will ;  ^  the  return  to  a  writ  of 
habeas  corpus,  wliere  the  party  is  incapable  of  being  brought 
J  *up  by  reas(m  of  sickness ;  ^  a  return  to  a  summons  of  the  man- 
ner of  service  thereof  upon  a  concealed  defendant  ;*  or  of  a  precept 
for  a  jury  for  assessing  damages  on  taking  land  for  aplankroad.^  In 
these  cases,  the  return  of  the  officer  must  be  upon  oath'.  Though  the 
return  should  be  endorsed  upon  the  writ,  or  process,  yet  if  such  re- 
turn be  long  it  may  be  made  on  a  schedule  and  annexed  to  the  writ ; 
in  which  case  it  must  be  referred  to  by  an  endorsement  upon  the  writ 
as  the  return  thereto.^  The  return  must  be  certain,  and  answer  the 
whole  writ.'  In  general  it  should  state  how  the  service  was  made.* 
An  insufficient  return  is  no  return,  and  therefore  the  court  will 
grant  an  attachment  against  one  making  an  insufficient  return,* 
and  so  of  an  evasive  return. i** 

§  40.  After  the  execution  of  the  process,  and  after  having  prop- 
erly endorsed  his  "  return,  "  the  officer  executing  the  same  shall  then 
return  or  deliver  such  writ,  process  or  paper,  to  the  proper  officer^ 
court  or  party,  and  until  tliis  is  done  the  return  is  not  complete,^ 
and  if  he  fails  to  do  so,  he  will  be  liable  to  the  same  penalties  as  in 
case  of  refusal  or  neglect  to  execute  such  process.^  The  return  is 
not  complete  until  it  is  filed. ^^  It  is  further  provided  by  rule  of 
the  court,  that  any  party  entitled  to  have  any  such  process  or  paper 
returned,  may  at  any  time  after  the  day  when  it  is  the  duty  of  the 
sheriff  or  other  officer  to  return,  deliver  or  file  any  process,  under, 
taking,  order,  or  other  paper,  by  the  provisions  of  the  code  of 
procedure,  serve  on  the  officer  a  notice  to  return,  deliver  or  file 
such  process,  undertaking,  order  or  other  paper,  as  the  case  may  be 
within  ten  days,  or  show  cause  at  a  special  term  to  be  designated 

'  Ferguson  v.  Lee,  9  Wend.  258;  Ante,  v.   Greathouse,  1  Scam.  (111.)  175; 

§§  15,  17.  Clemson   v.  Hamm,  1  Scam.  (111). 

2  .S  R.  S.  148,  §  55.  177. 

8  3  R.  S.  889,  §  65.     [N.  Y.  Code  Civ.  »  Watson  70. 

Proc,  §  2027.]  "  In  the  matter  of  Samuel  Stacy,  Jr.,  10 
*  Laws  1853,  ch.  975,  §  1.  John.  328. 

5  2  R.  S.  49R,  §  82.  "  State  v.  Melton,  8  Mo.  417. 

«  Watson  68.  12  3  R.  S.  739,  §  98;  Pardee  v.  Robertson, 
'  Watson  69.  6  Hill,  552. 

8  Charles  v.  Marney,  1  Mo.  537;  Wilson  ^  Nelson  v.  Cook,  19  lU.  440. 
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in  said  notice,  why  an  attachment  should  not  issue  against  him.^ 
And  on  the  return  of  any  such  attachment,  the  court  may  impose 
a  fine  upon  the  ofificer,  or  commit  him  to  prison,  or  both,  as  the  case 
may  require.^  And  although  an  action  against  the  officer  for  not 
returning  the  writ  may  be  barred  by  the  statue  of  limitations,  he 
may  still  be  proceeded  against  by  attaclnnent,  in  order  to  compel  a 
return.^  In  such  a  ease,  however,  the  court  did  not  impose  a  fine 
upon  the  officer,  but  discharged  hiui  on  his  returning  the  writ  and 
paying  the  costs,  as  it  *appeared  the  writ  was  delivered  to  a 
deputy  twelve  years  before,  who  had  absconded  and  died  *- 
abroad,  and  it  did  not  appear  what  had  become  of  such  writ.*  Pro- 
cess may  be  returned  on  the  morning  of  the  return  daj^,  although 
the  defendant  might  have  been  arrested  during  the  day, provided 
the  officer  had  used  due  diligence.^  Process  cannot  be  returned 
on  Sunday;  nor  should  the  return  be  dated  on  Sunday;  and  if 
the  return  day  of  the  process  is  Sunday,  it  should  be  executed  and 
returned  the  day  previous.^ 

§  41.  If  the  process  be  in  a  criminal  proceeding,  the  writ,  war- 
rant or  attachment  is  to  be  returned  by  the  officer,  with  Iris  return 
endorsed  to  the  court  or  magistrate  issuing  the  same,  or  to  the 
officer  before  whom  the  party  is  taken  for  examination  or  trial.' 
But  if  the  person  is  arrested  in  a  different  county  from  tliat  in  which 
the  warrant  issued,  and  he  is  let  to  bail  in  such  other  county,  the 
officer  holding  the  warrant  shall  after  the  magistrate  so  letting  the 
prisoner  to  bail  has  endorsed  his  certificate  thereof  on  such  war- 
rant, deliver  the  warrant  and  recognizance  to  the  clerk  of  the  court 
at  which  the  pi-isoner  is  so  recognized  to  appear.^  When  an 
arrest  is  made  under  a  bench  warrant,  and  the  defendant  is  not  let 
to  bail,  the  officer  shall  make  return  thereon  of  the  arrest,  and 
leave  the  same  with  the  jailer  into  wliose  custody  the  prisoner  is 
given;  and  so  with  a  mittimus. 

§  42.  In  civil  actions,  process  and  papers  are  generally  to  be 
returned  to  the  court,  officer  or  attorney  issuing  them.  When  such 
process  or  paper  expresses  to  whom,  and  when  and  where  the  same 
shall  be  returned,  such  directions  should  be  followed,  unless  it 
conflicts  with  some  statutory  provision,  or  the  rules  and  practice  of 
the  court.     A  summons  and  complaint,  and  injunction,  with  proof 

1  Rule  8  Sup.  Ct.  *  Brockway  v.  Wilber,  5  John.  356,  noteo. 

2  3  R.  S.  852,  §  20.  ^  Hinman  v.  Borden,  10  Wend.  367. 
^  People  ex.  rel.  Southwick  v.  Everest,     «  Sewell  119;  Ante,  §  33. 

4  Hill.  71.  '  3  R.  S.  994,  8  12. 

„    8  3  E.  s.  994,  §  9. 
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of  service,  are  to  be  returned  to  the  attorney.  And  so  the  order 
for  the  arrest  of  a  defendant  is  to  be  returned  to  the  attorney  with- 
in the  time  fixed  therein  by  the  officer  granting  the  same  ;  ^  but  the 
affidavits  on  which  the  arrest  is  made,  shall  be  filed  by  the  sheriff 
with  the  clerk  of  the  county  where  the  action  is  pending,  withia 
ten  days  after  the  arrest ;  and  the  undertaking,  taken  on  the  arrest, 
is  to  be  filed  with  such  clerk  after  the  sureties  have  justified. 
Affidavits  and  proceedings  under  the  Code  for  the  return  of  personal 
property,  are  likewise  to  be  filed  with  the  clerk  of  the  court  in  which 
the  action  is  pending,  within  twenty  days  after  the  taking  of  tlie 
property.^  And  the  undertakings,  given  in  such  case,  shall,  after 
tlie  justification  of  the  sureties,  be  delivered  by  the  sheriff  to  the 
parties  respectively  for  whose  benefit  they  were  taken.*  All  jury 
processes  must  be  returned  to  the  court  or  officer  before  whom 
such  jury  is  to  appear.  All  subpoenas  returnable  before  any  court 
or  officer,  shall  be  delivered  to  the  party,  or  his  attorney,  in  whose 
behalf  they  were  issued ;  and  so  of  all  citations  issued  by  any 
surrogate.  Executions  issued  by  a  county  clerk  upon  a  justice's 
judgment,  doclieted  in  his  office  must  be  returned  by  the  sheriff  to 
tlie  office  where  issued ;  and  executions  on  judgments  in  courts  of 
record,  to  the  office  of  the  clerk  of  the  court  where  the  judgment 
record  is  filed.^  Executions  on  judgments  of  a  District  Court  of 
New  York  city,  or  the  Marine  Court,  where  a  transcript  has  been 
filed  in  New  York,  should  be  returnable  to  the  clerk  of  New  York 
Common  Pleas.  The  sheriff,  under  sheriff  and  deputy  sheriffs,  may 
return  all  processes  in  civil  actions  by  mail,  where  the  officer  making 
such  return  resides  in  a  different  place  from  that  in  which  the  clerk's 
office  to  which  the  return  is  to  be  made  is  located,  and  between 
which  places  there  is  a  regular  communication  by  mail;  but  to 
render  such  return  valid,  the  officer  must  enclose  the  process  in  an 
envelope,  and  properly  direct  it  and  deposit  it  in  tlie  post  office 
nearest  or  most  convenient  to  the  said  officer,  and  pay  the  postage 
thereon.^ 

§  43.  Until  the  process  and  return  is  actually  filed  in  the  proper 
office,  the  return  is  not  complete,  and  is  subject  to  the  control  of  the 
officer  executing  the  process,  and  maj'  be  amended  by  him  accord- 
ing to  the  fact.^     And  when  the  return  has  been  so  made  and  filed, 

^  Code,  §  183.   [Under  the  Code  of  Civil  *  Code,  §  423.     [See  Code  Civ.  Proc,  §§ 

Procedure  §  23,  all   returns  in  ah-  S.iQ,  575.] 

sence  of  Statute,  must  be  made  to  ^  Code,  §  290.     See  Code  Civ.    Proc,    § 

the  clerk.]  13fi4.] 

2  Code,  I  423.     [See  Code  Civ.  Proo.,  §  "  3  li.  S.  730,  §  99.  [See  Code  Civ.  Proc., 

■■j90.]  §  102,  as  amended  by  L.  1877.] 

»  Code.  §  217.     [See  Code  Civ.. Proc.,  §  '  Spoor  v.  Holland,  8  Wend.  445:  Welsh 

1717.]  V.  Joy,  13  Pick.  477. 
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the  court  will,  on  proper  application,  allow  an  amendment  by  the 
officer.!  Filing  the  writ  without  an  endorsement  of  what  lias  been 
done  is  no  return.  But  in  such  case  the  court  has  allowed  it  to  be 
done,  nunc  pro  tunc,  on  payment  of  costs.^  And  so  where  a  false 
return  of  nulla  bona  has  been  made,  after  a  levy  and  a  fraudulent 
removal  of  the  property  from  the  county  by  a  third  party,  the 
court  has  on  application  of  the  sheriff,  ordered  the  return  to  be 
stricken  out,  and  allowed  him  to  witlidraw  the  execution  from  the 
files  in  order  that  he  might  retake  the  property,  or  bring  an  action 
against  the  party  who  had  eloigned  the  same.^  The  court  will  also 
authorize  amendments  on  the  application  of  parties  or  purchasers." 
A  return  may  be  amended  although  the  sheriff  has  gone  out  of 
office  ;  and  if  he  is  dead,  the  court  will  order  it  to  be  amended  by 
the  under  sheriff.^ 

*S  44.     The  return  of  the  ministerial  officer,  upon  return-     ^  „„ 

2  .  .  r  30 
able  process,  stating  his  official  doings  in  the  execution  of     '- 

such  process  is  conclusive  between  the  parties  to  the  suit,  in  the 
particular  action  in  which  such  return  is  made.*  It  is  conclusive 
evidence  in  the  action  of  the  service  of  process  therein.^  Nor  can  the 
return  of  due  service  of  process  be  impeached  in  an  action  by  the 
defendant  in  the  process  against  the  officer  for  false  imprisonment ; 
nor  will  it  make  any  difference  that  the  officer  making  the  return 
served  the  process  in  his  own  case,  where  he  might  lawfully  do  so.^ 
And  so  a  return  of  nonest  inventus  is  conclusive  upon  the  surety  in 
a  bond  given  in  a  justice's  court,  that  the  defendant  would  render 
himself  or  pay  the  judgment.'^ 

§  45.  In  certan  cases  the  return  of  the  officer  is  but  prima 
facie  evidence  of  the  matters  it  contains.  It  is  so  in  actions  be- 
tween third  parties,  and  where  the  matters  returned,  come  collat- 
erally in  issue.^  In  an  action  of  trover  or  trespass  by  an  officer  for 
goods  levied  by  him  or  for  an  injury  thereto,  his  return  is  prima 

'  Oorby,  &c.,  v.  Bums,  36  Mo.  194.  ^  xhe  Col.  Ins.  Co.  v.  Force,  8  How. 
2  Hall  V.  Ayer,  19  How.  91;  Nelson  v.  353;    Case    v.    JRedfield,     7    Wend. 

Brown,  23  Mo.  13.  398. 

2  Barker  v.  Binnlnger,  14  N.  T.  270.  «  Putnam  v.  Man,  3  Wend.  202. 

*  VVatson  72;  Allen  57;   Putnam  v.  Man,  ''  Boomer  v.  Laine,  10  Wend.  62.5. 

3  Wend.  202:  Allen  v.  Martin,  10  »  Baker  v.  McDufBe,  23  \Vend.  289; 
Wend.  300;  Boomer  v.  Laifie,  10  Kussell  v.  Gray,  11  Barb.  541 ;  Hen- 
Wend.   525 ;    Stimson  v.  Snow,    10  derson  v.  Cairns,  14  Barb.  15. 

Me.  263;  Hill  v.  Kling,  6  O.  135. 

o  [See  Code  Civ.  Proc.  §  725.     People  b  [A  return  may  be  amended  by  leave 

V.  Ames,  35  N.  T.  482 ;  Burnham  v.  of  the  court  upon  due  notice  even 

Brennan,  42  N.   T.   Supr.   Ct.  49;  after  an  action  has  been  commenced 

Hall  V.  Ayer,  9  Abb.  Pr.  220;    s.  c.  for  an  insufficient  or  false  return. 

19  How.  91.]  People  v.  Ames,  35  N.  Y.  482.] 
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facie  evidence  of  the  levy  and  possession^ ;  and  also  to  identify  the 
property  levied  on.     And  if  such  return  is  not  sufficiently  explicit 
in  this  respect,  he  may  amend  it  to    conform  to  the  fact.^       In  an 
action  by  the  sheriff,  to  recover  the  purchase  price  of  land  sold  by 
him    under    execution,  his    return  to  the  execution  will  be  prima 
facie  evidence  tliat  the   defendant  was  the  purchaser.^     So  too,  in 
an  action  for  his  fees  for   serving  process,  or  the   like,  his  return 
touchingsuch  service,  will  be  prima  facie  evidence  that  the  service 
was  rendered.*     In  actions    against  officers,  their  return  is  prima 
facie  evidence  for  them,  of  acts  done  by  them,  under  the  process, 
which  they  are  bound  to  perform.^      Thus  a  return  that  most  of 
the  money  levied   on,  under    an    execution,  had    been  apjilied  in 
satisfaction  of  a  previous  lien,  as  for   rent,  will  be  primp  faeie 
evidence  of  that   fact.^      And  so  of  a  return  to  an    execution    of 
"satisfied,  pursuant  to  the  special  direction  of  the  plaintiff."     In 
this  case,  the  plaintiff  was  permitted  to  show  that  such  return,  in 
respect  to  such  direction  by  him,  was  false.'^     A  return  to  *an 
-^     execution  of  "  satisfied"  in  part,  is  but  prima  facie  evidence 
beweentthe  parties;  and  the  plaintiff  may  contradict  such  return 
when  he  seeks  to  set  off  his  judgment.    And  a  return  of  satisfaction, 
not  made  by  the  sheriff  in  the  course  of  his  official  duty,  but  in  viola- 
tion thereof, will  not  estop  the  plaintiff  ;  as  where  the  deputy  takes 
a  note,  instead  of  the  money,  and  recives  it  as  payment,  and  returns 
satisfaction.^      A  return   of   any  official  act,    under    the    process, 
which  would  be  a  legal  excuse  to  the  officer  for  not  making   com- 
plete service,  or  return,  will  be  prima  facie  evidence  of  such  fact, 
in  favor  of  the  officer.     So  of  a  return   of   rescue    from  arrest    on 
mesne  process  before  commitment  to  jail ;  or  from    the  jail,  where 
a  party  escapes  or  is  rescued  in  consequence  of  a  fire,  or  the  act  of 
God,  or  of  the  public  enemies  ;  or  that  goods  and  chattels  sought 
to  be  levied  on  were  rescued.     And  so  too,  if  the  writ  was  not  re- 
ceived in  time  to  be  served  before  the  return  day,  or  that  the    de- 
fendant was  too  sick  to  be  removed.     In  actions  against  an  officer 
for  a  false  return,  such  return  is  but  prima  facie  evidence  of  the 
fact  stated,  and  may  be  contradicted,  even  by  the    slieriff    himself 
as  where  he  brings  an  action   against  his  deputy  for  money  which 

1  Cornell  V.  Cook,  7  Cow.  310;  Spoor  V.  i^  Browning  v.    Hanford,   5  Den.    586; 

Holland,    8    Wend.    445;    Earl    v.  Owens  v.  Ranstead,  22  111.  161. 

Camp,  16  Wend.  562.  »  Griffith  v.  Ketchum,  12  John.  378. 

^  Spoor  V.  Holland,  8  Wend.  445.  '  'J'ownsend  v.  Olin,  5  Wend.  207. 

SHysklll  V.    Givin,   7  S.    &   E.  (Pa.),  »  Bank  of  Orange    Co.   v.    Wakeman, 

369.  1  Cow.  46;  Mumford  v.  Armstrong, 

*  Cow.  &  Hill's  notes  1093.  4  Cow.  553;  Armstrong  v.  Garrow, 

6  Cow.  465. 
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he  lias  been  compelled  to  pay  by  reason  of  such  deputy's  neglect  of 
duty.i 

§  46.  The  sheriff  will  not  be  permitted  to  contradict  the  truth 
of  his  return,^  whether,  it  was  made  by  himself  or  his  deputy,  un- 
less, as  has  been  said,  it  be  in  an  action  brought  by  him  against  his 
deputy,  or  his  sureties  for  neglect  of  duty;  ^  or  where  he  has  at- 
tached property  and  inventoried  it  as  the  debtor's,  he  will  be  per- 
mitted to  show,  notwithstanding  such  return,  that  it  did  not  be- 
long to  the  debtor.*  In  other  cases  he  will  be  concluded  by  his 
return.  Thus,  where  he  returns  an  execution  "satisfied,"  it  will 
be  conclusive  upon  him  that  he  has  received  the  money .^  And  so 
his  return  has  been  held  conclusive  upon  his  surety  in  an  action 
upon  his  official  bond ;  ^  and  his  endorsement  on  an  execution  of 
the  time  of  its  receipt,  is  deemed  conclusive  evidence  that  it  was 
in  his  hands  at  the  date.^  But  he  is  only  so  concluded  by  his 
return  when  it  is  set  up  by  a  party  who  may  claim  something  under 
it.  If  others  rely  upon  it  as  his  admission,  it  *is  hut  prima 
facie  evidence,  and  may  be  explained.^  When  such  return  '- 
is  used  as  evidence  against  him,  the  whole  return,  so  far  as  the 
same  is  a  legal  and  proper  return,  must  be  taken  together.® 

§  47.  But  if  the  process  be  not  returnable  process,  that  is  where 
the  officer  is  neither  required  nor  authorized  to  make  return  of  his 
doings  thereunder ;  no  return  to  any  such  process  will  be  received, 
either  for  the  officer  or  for  or  against  any  party  to  the  process.  And 
so  where  the  process  is  returnable  process,  if  the  officer  make  return 
of  the  performance  of  acts  beyond  his  duty  under  such  process,  such 
return  will  be  invalid  as  to  such  parts,  and  will  not  be  evidence ; 
though  the  addition  of  such  parts  will  not  render  the  whole  return 
void,  but  it  will  be  good  to  the  extent  he  was  authorized  to  make 
return.  Though  such  return  will  be  invalid  as  to  others,  it  may 
be  used  as  an  admission  as  against  the  sheriff  in  a  proper  case. 
Thus,  the  sheriff  cannot  make  his  return  evidence  that  he  has  paid 
money,  levied  under  an  execution,  to  the  plaintiff,  yet  such  return 
may  be  used  against  him  in  an  action  for  not  paying  over  the 
money .^^     Nor   can  the   officer's   return  be  evidence    of  any  fact 

1  Cow.  &  Hill's  notes,  1086.  ard  v.  Byrant,  13  Mass.  224;  Wh.it- 

2  Butler  V.  The  State,  20  Ind.  169;  Vilas  ing  v.  Bradley,  2  N.  H.  83. 

V.  Reynolds,  6  Wis.  214;  Planter's  ^  Townsend  v.  Clin,  .5  Wend.  207;  Arm- 
Bank  V.  Walker,  3  S.  &  M.  (Miss.)  strong  v.  Garrow,  6  Cow,  465  ; 
409  ;    Benjamin    v.    Hathaway,    3  Sheldon  v.  Payne,  .3  Seld.  453. 

Conn.  528.  "  Cow.  &  H's  notes,  1085. 

3  Sheldon  v.  Pane;  3  Seld.  453;    Town-  '  Williams  v.  Lowndes,  1  Hall,  579. 

send  V.  Olin,   5   Wend.  207;   Cow.      «  Baker  v.  McDuffie,  23  Wend.  289. 
&  H's  notes,  1087.  ^  Cow.  &  Hill's  notes,  228. 

*  Fuller  V.  Holden,  4  Mass.  498;  Leon-     ">  Cow.  &  Hill's  notes,  1083;  Allen,  203. 
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which  would  go  to  excuse  him  for  not  having  performed  his  duty, 
except  as  has  been  seen,  such  facts  be  official  acts  done  in  the 
ordinary  and  usual  course  of  proceedings  under  such  process.  Tims 
a  return  to  an  execution  that  goods  levied  on  had  been  casually 
destroyed  by  fire  after  the  levy,  will  not  be  competent  evidence  for 
the  sheriff  in  an  action  against  him  for  not  collecting  the  moneys 
on  such  execution.!  When  such  fact  is  a  good  defence,  as  it  will 
be,  where  the  sheriff  has  taken  the  property  into  his  possession,  and 
it  is  destroyed  by  fire,  or  is  otherwise  lost,  without  fault  on  his  part, 
it  must  be  proved  in  the  usual  mode.  And  so  a  return  of  rescue, 
in  the  cases  where  such  fact  will  not  excuse  the  officer,  as  where  the 
prisoner  was  under  arrest  on  final  process,  or  was  rescued  or  escaped 
after  being  committed  to  jail,  not  in  consequence  of  a  fire,  the  act 
of  God,  or  of  the  public  enemies,  it  will  not  be  evidence  for  the 
officer.  And  so  of  a  return  of  sickness,  as  an  excuse  for  not  dis- 
charging his  duty ;  or  that  he  had  lost  the  process,  or  the  like,  and 
therefore  could  not  return  it.  These  facts  cannot  be  evidenced  by 
the  return,  for  there  is  no  law  authorizing  such  return.  They 
likewise  must  be  proved  in  the  ordinary  way.  And  so  an  ofScer's 
return  will  not  be  evidence  of  any  act  done  by  him  without  his  county 
except  in  the  cases  where  he  is  authorized  to  act  without  his  county .^ 
Still,  if  the  sheriff  has  an  excuse  for  not  executing  or  returning 
process,  he  should  so  state  it  in  his  return,  whether  it  will  be  legal 
evidence  for  him  or  not. 

1  Browning  v.  Hanford,  5  Den.  586.  ^  co^_  and  Hill's  notes,  1084 
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*  CHAPTER  VII.  [*33 

THEIR  DUTIES  AS  PEACE  OFFICERS,  AXD   ON  ARRESTS  FOR  CRIME.a 
1   WHEN   THEY  MAY   ACT   WITHOUT   WARRANT. 

§  J:8.  Sheriffs  are,  ex  officio  conservators  of  the  peace  &  within 
their  respective  counties ;  ^  and  it  is  their  duty,  as  well  as  that  of 
all  constables,  coroners,  marshals  and  other  peace  officers,  to  prevent 
every  breach  of  the  peace,  and  to  suppress  every  unlawful  assembl}^, 
affray  or  riot  which  ma\'  happen  in  their  presence.^  If  there  be 
any  affray  in  a  dwelling  house,  the  officer  may  break  the  door  to 
preserve  the  peace.  And  if  a  breach  of  the  peace,  or  any  other 
crime  or  misdemeanor,  is  committed  in  their  presence,  (unless  it  be 
a  misdemeanor  unattended  with  violence,  as  perjury  or  libel,  when 
a  warrant  will  be  necessarj%)  such  officers  may  arrest  the  offender 
without  warrant,  and  take  him  before  a  magistrate.  If  the  offence 
be  a  breacli  of  the  peace,  merely,  the  arrest  should  be  made  within 
a  reasonable  time  after  the  affray.  But  it  is  otherwise  if  a  felony 
be  charged,  for  in  such  case  the  arrest  may  be  made  at  any  time, 
whether  there  has  been  time  to  obtain  a  warrant  or  not.^  And  if 
one  engaged  in  an  affray,  fly  into  a  house,  if  the  officer  follows 
in  fresh  pursuit,  he  may  break  open  the  doors  to  arrest  him.  This, 
however,  should  only  be  done  in  aggravated  cases,  and  where  it  is 

1  Coyles  V.  Hurtin,  10  Johns.  85.  Patterson  v.  Kise,  2  Blackf.  (Ind.)  127. 

24  Bl.  Com.  292.  Main  v.  McCarty,  1.3  111.  411. 

^  Vanderveer  v-  Mattocks,  3  Ind.  479; 

a  Ala.— E.  C.  §§  39.56,  3977.  3985.  Mo.— Gen.  Stat.  1865,  pp.  156,  8:32.    [2 
[Ariz.— K.  S.  1SS7.  §  496.]  R.  S.  1.S.S9,  §  8183.] 

Ark.— Dig.  1858,  p.   1021.     [Id.  1884,  Xeb.— E.  S.  376. 

§§  1992,  20:i4.]  N.  H.— Gen.  St.  1867,  pp.  479,  485. 

Cal.— Dig.  1860,  p.  273.   [4  Deer.  Codes  X.    C— Rev.    Code,   2U8,   227  ;   Laws 

&   Stat.  §§  230,  817,  818,  819,  821,  1869,  p.  430. 

836,  848,  ^9.  0.-2  R.  S.  1397. 

[Dak.— Codes  1885.  p.  1288.]  On.— Gen.  L.  .500. 

[111.— 2  Star.  St.  1885.  p.  2280,  IT  17.]  [Greg.- Am.  L.  1887,  p.  250,  847.] 

[la.— See   2   McL.    St.   1884,    p.  436,  Penn.— Dig.  1861,  p.  24S. 

§  1551.]  R.  I.— E.  S.,  556. 

Kan.— Gen.  St.  1868,  p.  278.  Tenn.— Code,  140. 

Me.-E.  S.  490.  [Vt.-  E.  L.  1880,  §  2586.] 

Mass.— St.  1866,  p.  827.  Va.— Code,  1849,  p.  761 

Minn.— Eev.  1866,  pp.  127,  440,  630.  Wis.— E.  S.,  1858,  p.  162.    [Id.  1878,  p. 

Miss.— Eev.  Code,  pp.   126,  619,  629.  255.]        

[Id.  1880,  §  840.]  b  [See  Code.  Crim.  Proc.,  Chap.  IV.] 
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important  that  tlie  guilty  party  should  not  escape.  Butau  officer 
has  no  power  to  arrest  one  who  has  been  engaged  in  an  affray,  out 
of  his  view,  after  the  affray  is  over,  without  warrant,  unless  a 
felony  has  been  committed,  or  is  likely  to  be  done.  It  is  their 
duty  to  preserve  the  })eace,  and  not  to  punish  for  a  breach  of  it; 
and  wliere  a  breach  of  the  peace  has  been  committed  and  is  over, 
the  officer  should  not  arrest  without  a  warrant  from  a  proper 
magistrate.  But  if  one  menace  another  with  death,  and  complaint  is 
made  forthwith  to  the  officer,  he  may,  iu  oixlerto  avoid  tiie  present 
danger,  and  prevent  a  probable  felony,  detain  the  person  charged, 
until  he  can  conveniently  bring  him  before  a  magistrate. ^  In  sup- 
jtressing  affrays,  unlawful  *assemblages  and  riots,  the  officer 
J  is  authorized  to  demand  the  assistance  ofi  all  other  persons, 
and  if  any  refuse,  they  may  be  punished  by  fine  and  imprisonment.^ 
In  case  of  any  breach  of  the  peace,  tumult,  riot  or  resistance  to  process 
in  this  state,  or  apprehension  of  imminent  danger  of  the  same,  it  shall 
be  lawful  for  the  sheriff  of  any  county,  or  the  mayor  of  any  city  to 
call  for  aid  from  any  brigade,  regiment,  battalion  or  company,  and 
it  shall  be  the  duty  of  the  commanding  officer  of  such  brigade^ 
regiment,  battalion  or  company  to  whom  such  order  is  given,  to 
order  out  in  aid  of  the  civil  authorities,  the  military  force,  or  any 
part  thereof  under  his  command.^  Whenever  the  mayor  of  any 
city,  or  the  sheriff  of  any  county,  shall  be  notified  by  any  party  of 
anj'  threat  or  attempt  to  destroy  or  injure  such  person's  property  by 
any  mob  or  riot,  it  shall  be  the  duty  of  such  officer  on  the  receipt  of 
such  notice,  to  take  all  legal  means  to  protect  the  property  attacked 
or  threatened;  and  any  such  officer  who  shall  refuse  or  neglect  to 
perform  such  duty  shall  be  liable  to  the  party  aggrieved  for  such 
damages  as  said  party  may  have  sustained  by  reason  thereof,  pro- 
vided such  party,  shall  elect  to  bring  his  action  against  such  officer, 
instead  of  the  city  or  county.  But  every  such  action  must  be 
brought  within  three  months  after  the  loss  or  injury.* 

§  49.  Where  a  felony  is  committed /;i(vV»i,  thatisinthe  presence 
of  any  one,  every  person  so  present,  whether  he  be  a  peace  officer,  or 
a  private  citizen,  is  required  to  apprehend  the  offender.^  And  if  a 
felony  has  been  committed,  any  person,  whether  he  was  present  or 
not  may  arrest  the  guilty  party,  without  warrant  at  any  time, 
whether  there  was  sufficient  time  to  obtain  a  warrant  or  not.*"    Even 

1  1  Russ.  on  Or.  600;  2  Hale's  Cr.  L.  88.  ^  Phillips  v.  Trull,  11  John.  48(1 

2  1  Russ.  on  Cr.  285,  280,  294.  «  Farrell  v.  AVarren,  .3  ^Vend.  2.->:!. 
^MilitaryCodeof  1870,  §242;  Ante,  §38.  Burns  v.  Erben,  40  N.  Y.  40;   Burke 
<  3  K.  S.  875,  §  3.  V.  Bell,  36  Me.  317;  Commonwealth  v 
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probable  suspicion  of  who  the  offender  is  will  justify  the  arrest  by 
an  officer.  Andso,  too,  probable  suspicion  will  a  be  justification,  even 
if  it  should  turn  out  that  no  felony  had,  in  fact,  been  committed, 
provided  the  officer  had  reasonable  grounds  to  suspect  the  party 
apprehended.!  And  if  one  charge  another  with  a  felony,  and  desire 
a  peace  officer  to  take  him  into  custody,  such  charge  will  justify 
the  officer  though  no  felony  has  been  committed.  In  such  case, 
the  party  making  the  charge  and  not  the  officer,  will  be  liable  for 
its  consequences,  if  it  be  false.^  The  officer  should  not,  however, 
receive  every  idle  rumor,  but  should  make  such  diligent  inquiry 
touching  the  truth  of  the  charge,  as  the  *circumstances  will 
admit,  before  he  assumes  to  arrest  one  upon  the  information  '- 
of  another.  Where  persons  are  found  going  about  at  night  under 
suspicious  circumstances,  and  where  there  is  reasonable  ground  to 
suspect  the  commission  of  a  felony,  an  officer  will  be  justified  in 
arresting  them,  on  his  own  suspicion  and  detaining  them  until  morn- 
ing for  examination.  If  there  is  reasonable  and  probable  cause  for 
the  arrest,  and  it  is  not  merely  causeless  suspicion,  the  officer  will 
be  excused  though  no  felony  has  been  committed.^ 

§  50.  A  prisoner  confined  in  a  county  jail,  or  in  a  state  prison, 
upon  conviction  for  any  criminal  offense,  who  shall  escape  there- 
from, maj'be  retaken  at  any  time  without  a  warrant,  and  imprison- 
ed again  until  tried  for  such  escape,  or  until  he  be  discharged  on 
failure  to  prosecute  therefor.* 

§  51.  The  sheriff  and  other  officers  resisted  in  the  execution  of 
process,  whether  civil  or  criminal,  must  arrest  such  resistors,  their 
aiders  and  abettors,  and  carry  them  before  a  justice  of  the  peace.^ 

§  52.  A  justice  of  the  peace  may  apprehend,  or  cause  to  be 
apprehended,  by  an  officer,  by  word  only,  any  person  committing 
a  felony,  or  breach  of  the  peace  in  his  presence.^  In  suppressing 
riots,  he  may  order  the  offender  into  custody  of  an  officer  for  safe 
keeping,  until  he  can  be  tried.''' 

§  53.  In  all  cases,  other  than  those  enumerated,  and  in  the  case 
of  vagrants,  disguised  persons,  and  disturbers  of  religious  meetings, 
to  be  hereafter  noticed,  a  warrant  will  be  necessary  to   authorize 

McLaughlin,  12  Cusli.  615;  Wexford  See  Hoggerty  v.  People,  53  N.  Y.  476, 

V.  Smith,  2  Root,  171;  Kent  v.  Gay,  1  s.  c.  6  Lans.  332;  French  v.  Willet,  10 

Root,  66;  Eamesv.  The  State,  6  Hump.  Bosw.  566,  583;   Brown  v.  Tracy,  9 

(Tenn.)  53.  How.  Pr.  93.] 

iBarb.  Cr.  L.  543.  ^  Coyle  v.  Hurtin,  10  John.  85;  Taylor 

2  Holley  V.  Mix,  3  Wend.  350.  v.  Strong,  3  Wend.  384  ;  3  R.  S.  740, 

8  2  Hale   C.  L.  80;  1  East  P.  C.  .303;  §101.     [Code  Grim.  Proc,  §  102.] 

Lawrence  v.  Hedger,  3  Taunt.  14.  "  4  Bl.  Com.  292. 

*  3  E.  S.  965,  §  23.    [Pen.  Code,  §  84.  '  Barb.  Cr.  L.  496. 
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the  arrest  of  one  charged  with  any  offence  other  than  those  enu- 
merated in  the  preceding  section,  or  in  the  special  cases  referred 
to.  But  in  general,  where  one  is  liable  to  be  detained  upon  a 
criminal  charge,  the  court  will  not  inquire  into  the  manner  of  his 
capture  ;  whether  it  was  under  a  warrant  or  without  it ;  whether 
the  process  was  duly  issued  or  otherwise,  or  whether  it  was  void 
or  irregular,  or  whether  the  arrest  was  made  within  or  without  the 
limits  of  the  state,  or  whether  by  one  authorized  to  arrest  or  not.^ 
In  all  these  respects,  there  may  be  irregularities,  yet  if  there  be 
sufficient  ground  to  charge  tlie  prisoner  with  the  offence,  the  court 
will  hold  him  to  answer  thereto,^  and  leave  the  accused  to  his  rem- 
edy against  the  person  or  officer  who  has  acted  under  void  process, 
or  who  has  exceeded  his  powers,  for  trespass  or  false  imprisonment. 
And  if  the  prisoner,  or  others,  resist  an  arrest  under  such  circum- 
stances, it  will  be  justifiable  ;  and  if  the  *officer  in  the  ex- 
-l  ecution  of  such  void  process  is  killed,  it  will  not  be  murder, 
but  manslaughter  only,  ^  unless  the  party  interfering  wantonly 
strike  with  destructive  weapons,  from  which  malice  may  be  fairly 
presumed,  when  it  will  be  murder.*  And  if,  in  attempting  to  exe- 
cute void  process,  or  executing  process,  void  or  irregular  in  an 
irregular  and  improper  manner,  the  officer  kills  the  prisoner  in  en- 
deavoring to  arrest  him,  the  warrant  will  afford  him  no  protection. 
It  is  of  the  highest  importance  therefore  to  the  officer,  not  onl)'- 
that  tlie  process  under  which  he  acts  is  legal  process,  but  that  he 
executes  it  in  a  proper  and  legal  manner. 

2.    OF  THE  WARRANT  OP  ARREST,  a 

§  64.  Warrants  in  criminal  cases,  may  be  issued  as  follows  :  * 

1  Ex  parte  Susannali  Scott,  9  Barn.  &     '  Allen,  120, 
Cr.  44ti.  4  Allen  124. 

"  Allen  ,118. 

a  Ala.— R.  C.  39.5,  SQTt,  .3985.  Minn.— Rev.  1866,  p.  630.     [Id.  1873, 
[Ariz.— R.  S.  1887,  §§  1271-1285.]  p.  1026.] 

[Ark.— Dig.  1884,  §1964.]  Miss.— Rev.  Code  pp.  627,  629.     [Id. 
Cal.— Dig.    1860,    p.   278.      [4    Deer.  1880,  §§  3023-5027.] 

Code  &  Stat.,  §§  703,  813,  815,  827,  [Mo.— 2  R.    S.    1889,   §§  4009,   4021, 

1497.]  4053,  4064,  4116,  4117,  4245,  4332.] 

[Dak.— Codes  1885,  p.  1288.]  [Neb.— Comp.  St.,  pp.  926,  927.] 

Fa.— Dig.  1847,  p.  519.  N.   H.— Gen.  St.    1867,  p.   47',).     [Id. 
Ind.— 2  R.  S.  18.52,  364.  1878,  p.  581.] 

111.— 1  St.  415.     [See  1  Star.  St.  532,  N".  C— Laws  1869,  pp.  429,  -132,  437. 

f  278;  847,  ITl  409,  410.]  C— 2  R.  S.  1402. 

la.— Rev.  1860,  p.  781.     [See  2  McL.  On.— Gen.  Laws,  500. 

St.  1889,  p.,  829,  §  3148;  896,  §  3496;  Penn.— Dig.   ISGl,   248.      [Id.     1883, 

1074,  §§  4318-1326.]  p.  64,  et  seq.] 

Kan.— Gen.  St.  1868,  pp.  826,  841,  879.  [R.I.— Pub.  St.  1882,  pp.  560,  561,  566, 

[Comp.   L.   1885,    p.    740,   §  4897;  567.] 

752,  §  5021.]  Tenn.— Code,  p.  893. 

[Me.— R.   S.   1883,   p.   672,  §§   2,   4  ;  Va.— Code  1849,  p.  761. 

p.  844,  §  1.  /,  [\s  to  when  warrants  of  arrest  mav 

[Mich.— How.  St.,  §  860.]  '' 
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1.  A  warrant  for  the  arrest  of  one  charged  with  any  offence,  or 
to  compel  one  to  give  sureties,  to  keep  the  peace ;  ^  to  search  for 
stolen  goods  ; ^  and  for  the  arrest  of  a  fugitive  from  justice  fiom 
another  state  or  territory,**  may  be  issued  by  a  justice  of  the  su- 
preme court,  judges  of  the  superior  court  of  law  of  the  city  and 
county  of  New  York;*  judges  of  the  county  courts,  and  special 
county  judges,  mayors,  recorders  and  aldermen  of  cities;  the  jus- 
tices of  the  justice's  court,  and  police  justices  in  said  city  of  New 
York ;  and  justices  of  the  peace  and  police  justices  appointed  for 
any  city,  or  elected  in  any  town,  and  by  no  other  magistrate.^* 
But  a  justice  of  the  peace  has  no  power  to  issue  a  warrant  for  the 
arrest  of  one  charged  with  having  committed  a  crime  in  another 
county,  unless  the  offender  be,  at  the  time,  in  the  county  where 
the  justice  resides.  If  however,  the  offence  was  committed  in  the 
county  where  the  justice  resides,  he  may  issue  process  of  arrest, 
though  the  defendant,  at  the  time,  be  iu  anotlrer  county.^  In  most 
of  the  cities  and  large  villages,  special  provision  is  made  for  the 
arrest  and  examination  of  persons  charged  with  crime  within  the 
limits  of  such  corporations,  and,  genei'ally,  all  inferior  magistrates 
therein  are  prohibited  fromtakiugcognizance  of  criminal  complaints 
But  during  the  absence  of  such  police  *magistrates,  or  during 

a  vacancy  in  such  office,  justices  of  the  peace  of  such  towns     L 
may  issue  process  of  arrest;  but  in  all  such  cases  it  must  be  made 
returnable  before  such  police  officer  or  court. 

2.  Whenever  any  coroner  shall  hold  an  inquest,  and  the  jury 
shall  find  that  any  murder,  manslaughter  or  assault  has  been  com- 
mitted, if  the  person  charged  with  such  offence  be  not  in  custody, 
such  coroner  shall  have  power  to  issue  process  for  his  apprehension 
in  the  same  manner  as  justices  of  the  peace. ^ 

3.  The  governor  may  issue  a  warrant  for  the  arrest  of  a  fugitive 


1  3  R.  S.  991,  §  1. 

2  3  E.  S.  1040,  §  32. 
8  3  E.  S.  998,  §  41. 

*  Matter  of  Heyward,  1  Sandf.  701. 
6  3  K.  S.  993,  §  1. 

issue,  See  Code  Crim.  Proc,  §  150, 
also,  Tracy  v.  Seamans,  7  N.  Y. 
St.  Eep.  145 ;  Pratt  v.  Bogardus,  49 
Barb.  89;  Campbell  v.  McKay,  7 
How.  Pr.  399;  Wilson  v.  ]?obinson,  6 
How.  Pr.  110;  Stewart  v.  Hawley,  21 
Wend.  552,  553.] 
a[Tlie  following  persons  are  magistrates ; 

1.  The  judges  of  the  Supreme  court ; 

2.  The  judges  of    any  city  court  ; 


6  The  People  v.  Cassels,  5  Hill,  164. 

7  3  R.  S.  1037,  §  (i;   [Code  Crim.  Proc, 

§  780;    See  Matter  of  Ramscar,  63 
How.  Pr.  255;  s.  c.  1  Cr.  Rep.  33.] 


':  The  county  judges  and  the  special 
county  judges ;  4.  The  city  judge  of 
the  city  of  New  York  and  the  judge 
of  the  court  of  general  sessions  in  the 
city  and  county  of  New  York;  5.  The 
justices  of  the  peace;  6.  The  police 
and  other  special  justices,  appointed 
or  elected  in  a  city,  village,  or 
town ;  7.  The  mayors  and  recorders 
of  cities.  Code  Crim.  Proc,  §  147. 
See  People  v.  Bates,  38  Hun.  180.] 
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from  justice  from  another  state  or  territory  found  here,  upon  the 
requisition  of  the  governor  or  chief  magistrate  of  the  state  or 
territory  from  wliich  such  fugitive  fled,  under  the  provisions  of 
the  constitution  of  the  United  States  and  of  the  act  of  congress, 
concerning  the  delivering  up  of  fugitives  from  justice,  a 

4.  Bench  warrants  for  the  apprehension  of  any  one  against  whom 
an  indictment  shall  have  been  found,  may  be  issued  by  the  court 
in  which  such  indictment  may  have  been  presented,  or  by  any  jus- 
tice of  the  supreme  court,  or  judge  of  the  county  court  of  the 
county  in  which  such  indictment  shall  be  found,  either  in  vacation, 
or  during  the  sitting  of  any  such  court ;  and  by  the  district  attor- 
ney of  the  county  in  which  the  indictment  was  found.i 

§  55.  The  warrant  for  the  arrest  of  one  charged  with  crime 
should  show  in  what  county  it  is  issued,  and  the  time  when  issued,  b 
It  may  be  in  the  name  of  the  magistrate  who  issued  the  same,  or 
of  the  people.  It  must  be  under  the  hand  of  the  magistrate,  but 
it  need  not  be  under  seal.^  It  must  be  against  some  particular 
person  or  persons ;  for  if  it  be  general,  as  to  apprehend  all  persons 
suspected  of  being  guilty  of  a  particular  crime,  without  naming 
or  describing  any  individual,  it  will  be  void  for  uncertainty.  If 
known,  the  name  of  the  party  should  be  accurately  stated,  c  and  it 
must  not  be  left  in  blank.  If  the  name  stated  in  the  warrant  be 
not  the  right  one,  or  if  it  be  erroneous  in  the  christian  name  only 
or  if  it  be  fictitious  merely,  an  arrest  under  it  cannot  be  justified 
even  though  the  person  arrested  be  the  one  intended,  d  Thus, 
where  the  warrant  was  issued  against  one  whose  name  was  un- 
known, but  who  was  named  in  the  warrant  "  John  Doe,  the  person 
carrying  off  the  cannon,"  it  was  held  that  it  did  not  authorize  the 
arrest  of  Levi  Mead,  though  he  was  the  person  intended,  and  was, 
when  the  warrant  was  issued,  actually  engaged  in  carrying  off  a 
cannon.     And  so  where  the   christian  name  of  the  party  is  erro- 

'  3  R.  S.  1020,  §  5Y.  [At  common  law  a  Peoplev.  Holcomb,  3  Park.  Cr.  Cas. 

warrant  in  a   criminal  proceeding  656;  Beekman  v.  Trover,  20  Wend, 

was  reqnired  to  be  under  seal.   See  67.]             .... 

Smith  V.     Randall,    8     Hill,  495  ;  23  ^  g_  993^  g  ^ 

a  [N.    Y.  Code   Crim.  Proc,    §  827,  as  .^-17.      If  this  demand  Is  not  made 

amended  by   L.    1880.     In  order  to  within  a  reasonable  time  tbe  allen-ed 

procure  the  surrender  of  a  fugitive  fugitive  must  be    discharged  from 

from  justice  there  must  be  a  proper  arrest.  Exparte  'Washbm-n,  4  Johns. 

demand  from  the  executive  of  the  Ch.  lOG;  People  v.  G-oodlme,  2  Johns. 

State  from  which  he  has  fled,  and  a  Ch.  198.] 

copy  of  the  affidavit  or  indictment  b  [Blythe    v.    Tompkins,   2    Abb.   Pr. 
charging  the  offence  certified  by  such  468.] 

executive  as    authentic.     Exparte,  c  [N.  Y.  Code  Crim.  Proc,  §  ]5'">  I 

Solomans,  1  Abb.  (N.  Y.)  Pr.  N.  S.  d  [See  Scott  v.  Ely,  4  Wend.  555"j 
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neously  inserted  in  the  process,  as  Emeliue,*  when  it  should 
be  Evelina ;  or  Samuel,  when  it  should  be  Daniel,  though  *- 
the  officer  should,  under  such  warrant,  arrest  the  true  party,  he  will 
be  a  trespasser.^  Where  a  warrant  recited  a  complaint  against  John 
R.  Miller  and  commanded  the  officer  to  arrest  the  said  "  William 
Miller,"  it  was  held  that  the  warrant  was  no  justification  for  ar- 
resting John  R.  Miller,  though  the  person  intended.^  If,  however, 
the  party  is  known  as  well  by  the  one  name  as  by  the  other,  it 
will  be  sufficient  if  either  is  in  the  warrant,  though  it  be  not  the 
right  one.  If  the  name  is  unknown,  the  warrant  should  contain 
the  best  description  of  the  party  that  the  nature  of  the  case  will 
admit.  The  warrant  must  recite  the  accusation.^  Enough  should 
appear  upon  its  face  to  inform  the  accused  of  the  specific  oiience 
of  which  he  is  accused,  and  the  place  where  it  was  committed. 
But  the  warrant  need  not  contain  the  facts  on  which  the  charge 
is  predicated.  It  will  be  sufficient  in  this  respect,  if  the  nature  of 
the  offence  be  clearly  specified.*  A  warrant  for  feloniously  taking 
personal  property  should  state  its  value,  and  the  place  from  whence 
taken.  But  if  it  state  a  distinct  charge  of  larceny,  the  omission  of 
the  value  of  the  property  will  not  render  it  invalid,  but  it  will  be 
deemed  to  be  petit  larceny  only.^  On  a  warrant  of  arrest  for  lar- 
ceny, the  officer  may  take  the  stolen  property  if  he  can  find  it.^ 
In  a  mittimus,  where  a  brief  recital  of  an  offence  is  required,  the 
omission  does  not  render  it  void,  so  as  to  subject  the  jailer  or  the 
officer  to  an  action  for  false  imprisonment,  or  excuse  either  for 
allowing  an  escape.'  The  warrant  must  not  be  left  in  blank,  to 
be  filled  up  by  the  officer.  And  if  the  name  of  the  officer  or  party 
be  inserted  without  authority,  after  it  is  issued,  the  warrant  will 
be  illegal,  and  the  officer  making  an  arrest  under  it,  will  be  a  tres- 
passer. The  warrant  is  made  returnable  before  the  officer  issuing 
the  same.  But  if  it  be  issued  by  a  magistrate  residing  out  of  the 
town  or  city  where  the  offence  shall  have  been  committed,  and 
such  charge  be  one  which  may  be  finally  disposed  of  by  a  justice, 
it  shall  authorize  the  officer  executing  the  same  to  carry  the  ac- 

1  Griswold  v.  Sedgewick,  6  Cow.   456;  nature  of  the  offence.     People  v. 

Griswold  v.   Sedgewick,    1  Wend.  McLeod,  1  Hill,  377;  s.  c.  25  Wend. 

126;  HoUey  v.  Mix,  3  Wend.  350;  483;  37  Am.  Dec.  328.] 

Scott  V.  Ely,  4  Wend.  555;  Gumsey  *    The  People  v.    McLeod,  1  Hill  377; 

V.  Lovell,  9  Wend.  319.  Pratt  v.  Bogardus,  49  Barb.  89. 

"  Miller  V.  Foley,  28  Barb.  630.  «  Howell  v.   The  People,   2  Hill,  281; 
»  3  E.   S.    993,    §  3.    [The    warrant  of  Payne  v.  Barnes,  5  Barb.  465. 

arrest  need  not  contain  the  facts  on  ^  Houghton  v.  Bachman,  47  Barb.  388. 

which  the  charge  is  predicated,  it  '  Stewart  v.  Hawley,  21  Wend.  552. 

is  suificient  if  it  clearly  specifies  the 
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cused  before  a  magistrate  resident  and  being  in  the  town  or  city 
where  such  offence  shall  have  been  committed.^ 

§  66.  The  warrant  must  at  least   appear  regular  upon  its  face 
That  is,  it  must  contain  sufficient  upon  its  face  to  show  that  an  of- 
fence has  been  connnitted,  and  the  nature  thereof;  that  the  magis- 
trate* signing  it  had  competent  authoritj'  to  issue  warrants 

'  -I  in  similar  oases,  and  that  it  contains  no  intimation,  in  any  way, 
that  there  was  a  defect  of  jurisdiction  of  the  magistrate  who  issued 
it,  either  as  to  place,  subject  matter,  or  as  to  the  person  of  tiie  ac- 
cused. If  it  is  defective  in  any  of  these  respects,  or  if  there  is 
the  absence  of  any  fact  necessary  to  give  the  magistrate  jurisdic- 
tion, and  it  so  appears  on  the  face  of  the  process,  it  will  be  ab- 
solutely void,  and  all  who  participate  in  the  issuing  or  execution 
thereof,  will  be  trespassers.^  Thus,  if  the  warrant  is  issued  by  a 
justice  of  the  peace,  and  it  should  appear  upon  its  face  that  the 
offence  was  not  committed  within  his  county,  and  that  the  accused 
was  not  then  in  his  county,  it  would  be  void  for  want  of  jurisdiction  in 
the  justice,  and  the  officer  ought  not  to  execute  it,  unless  the 
offence  be  a  felony,  when  lie  may  justify  an  arrest  without  war- 
rant. But  if  the  subject  matter  be  within  the  jurisdiction  of  the 
officer,  though  there  is  a  want  of  jurisdiction  as  to  the  person  or 
place,  unless  such  want  of  jurisdiction  appears  by  the  process  it- 
self, it  will  be  good.  ^  And  it  is  immaterial  in  such  case,  whether 
the  court  or  officer  be  one  of  special  and  limited,  or  general  jurisdic- 
tion; or  whether  the  officer  be  one  de  jure  or  de  facto  only,  if  he 
holds  by  a  claim  of  right.*  Nor  is  it  material  that  the  officer  ex- 
ecuting process,  regular  on  its  face,  is  aware  that  there  was  a 
want  of  jurisdiction  in  the  officer  who  issued  the  warrant.  He  must 
be  governed,  and  is  protected  by  the  process,  and  if  it  is  reo-luar 
upon  its  face,  he  cannot  be  affected  by  anything  which  he  has 
heard  or  learned  out  of  it,  as  going  to  impeach  it.  ^  And  if  in  truth 
the  process  is  void  for  any  such  latent  cause,  and  the  arrest  there- 
under is  illegal,  the  party  wdio  procured  the  same  to  be  issued,  and 
not  the  party  who  executes  it,  will  be  liable  therefor.  ^  If  there  be 
any  defects  in  the  process,  if  they  do  not  render  it  absolutely  void, 
but  voidable   only,  and  may  be  amended,  its  execution  will  not 

1  ?,  R.  S.  994,  §  12.  *  Wilcox  v.  Smith,  5  Wend.  '^-Jl 

'  Pratt  V.  Hill,  16  Barb.  303;  Gurney  v.  ^  xiie  People  v.   Warren    5  Hill    440- 
Tuftts,   37  Me.    130  ;    Thurston  v.  AVebber    v.    Gay,   24'  Wend '   -IS" ' 

Adams,   41    Me.    419  ;    Vinton  v.  Parker  v.    Walrod,  If!  Wend    .514- 

Weaver,   41    Me.   430.      [Blythe  v.  Dominick  v.  Eaoker,  :!  Barb    vi      ' 

Tompkins,  2  Abb.  Pr.  4fi8.]  "  Loderv.  Phelps,  13  Wend.  40-  Adiins 
"-  Savacool  v.    P.oushton,  .5  Wend.   170;  v.  Brewer,  3  Cow.  20(3.         ' 

Ijowis  V.  Palmer,  6  Wend.  3(iS. 
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render  the  officer  a  trespasser  whether  such  defects  appear  upon  the 
face  of  the  process  or  not.  Nor  will  the  fact  that  such  process  is 
voidable,  excuse  the  officer  for  refusing  to  execute  it. 

§  57.  No  person  can  execute  a  warrant  in  a  criminal  case,  unless 
it  is  directed  and  delivered  to  him.  a  But  if  it  is  directed  to  the 
sheriff  of  a  particular  county,  he  may  execute  it  in  person,  or  by 
his  under  *  sheriff  or  general  deputy  ;  or  he,  or  his  under  r*4^A 
slieriff,  may  depute  another  by  writing  to  execute  it.  If  it 
is  directed  to  the  coroner  of  the  county,  or  to  any  constable  or  mar- 
shal of  the  count)'  generally,  any  one  of  such  officers  of  such  county 
may  execute  it.  But  if  it  be  directed  to  any  constable  or  marshal  of 
of  a  particular  town  or  city,  no  such  officer,  not  residing  in  such  town 
or  city,  can  execute  it.  And  if  any  officer  not  so  authorized 
executes  it,  he  will  be  a  trespasser.  If  directed  and  delivered  to 
a  coroner,  (except  when  he  discharges  the  duties  of  sheriff,  when 
he  may  appoint  deputies  to  assist  him,)  or  to  a  constable  or 
raarslial,  such  officer  must  execute  it  in  person,  and  not  by  deputy  ; 
bat  any  other  person  may  lawfully  assist. 

§  58.  The  warrant  should  be  executed  forthwith,  according  to 
its  commands,  ^  but  it  continues  in  force  during  the  term  of  office 
of  the  magistrate  wlio  granted  it,  and  an  arrest  maybe  made  under 
it,  at  any  time,  while  it  so  continues  in  foi'ce.  ^ 

§  59.  The  warrant,  wlren  in  due  form,  b  or  where  its  defects  are 
only  such  as  render  it  voidable,  and  not  void,  will  protect  the  officer 
in  the  due  and  legal  execution  thereof  ;  but  not  in  any  abuse  of  the 
person,  riglits,  or  property  of  the  accused.  And  where  there  is  a 
reguj^ar  warrant,  and  the  officer  has  executed  it  in  due  manner, 
yet  if  he  and  the  complainant  combine  to  extort  money  from  the 
prisoner,  such  officer  will  thereby  lose  the  protection  of  such  war- 
rant, and  be  liable  for  false  imprisonment.^  And  where  a  justice 
directs  the  execution  of  process  in  any  other  manner  than  as  pre- 
scribed by  law,  it  will  render  both  himself  and  the  constable  who 
obeys  such  direction,  trespassers.  Thus  where  a  justice,  by  an 
endorsement  upon  a   warrant,  issued  by    liira  late  on   Saturday 

1  3  R.  S.  993,  §  3.  284;  Barb.  Cr.  L.  531,  532. 

2  Dickinson  v.   Brown,  Peake's   N.   P.      ^  HoUey  v.  Mix,  3  Wend.  35U. 

a  [The     warrant     must     be    properly  parties  acting  under  it.     Abbott  v. 

directed  to  the  proper  officer  (Russell  13ooth,  51  Barb.  54(3.] 
V.    Hubbard,   6    Barb.  654)  of  the     6  [As  to  the  proper  form  of  a  warrant 

county  in    which    tlie    magistrate  for  arrest,   see   Code   Crim.  Proc, 

issuing  the  warrant  resides.    "People  §  151,  as  amended  by  L.  1882,  c.  360; 

V.  Shaver,   4  Park.  Cr.  Cas.  45.     If  People  v.    Johnson,   46  Hun.    667, 

the  warrant  is  not  thus  directed,  it  671.] 
will  not  aiiord  any  protection  to  the 
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night,  directed  that  the  accused  should  be  committed  until  the 
following  Monday  to  await  examination,  instead  of  being  brought 
immediately  before  liim,  and  the  constable,  in  pursuance  thereof, 
arrested  the  accused  on  Saturday  night  and  committed  him  to  jail 
without  first  bringing  him  before  the  justice,  both  justice  and  con- 
stable were  held  to  be  trespassers.  ^ 

3.   OF  THE    ARKEST.a 

§  60.  Certain  persons  are  exempt  from  arrest,  in  civil  actions, 
as  foreign  ministers,  members  of  congress  and  of  the  legislature, 
j^^-jn  females')  *andothers.c  But  such  exemption  does  not  extend 
to  criminal  matters,  and  all  persons,  without  distinction, 
who  are  charged  with  any  crime  or  offence  against  the  laws  of 
this  state,  are  liable  to  arrest. 

§  61.  When  the  party  against  whom  a  warrant  issues,  has  been 
guilty  of  a  felony,  the  officer  is  not  required  to  use  the  same  cir- 
cumspection in  making  the  arrest  as  in  the  execution  of  a  warrant 
against  one  charged  with  a  minor  offence ;  for,  as  has  been  seen,  au 
arrest  may  be  made  in  the  former  case  without  warrant.  But 
where  the  offence  charged  is  not  a  felony,  and  a  warrant  is  neces- 
sary to  authorize  an  arrest,  in  the  particular  case,  the  ofScer  cannot 
be  too  cautious  in  its  execution.  If,  in  such  case,  as  has  been 
already*  stated,  the  warrant  does  not  correctly  name  the  party,  or, 
where  his  name  is  unknown,  if  it  does  not  correctly  describe  him, 
by  particular  marks,  so  that  he  may  be  identified,  the  officer  who 
executes  such  warrant  will  be  a  trespasser,  though  he  actually 

1  Pratt  V.  Hill,  16  Barb.  ."503. 

a  [Ariz.— Penal    Code,   §§    231,    1296-  as  amended  by  L.  1877,  c.  416.    See 

1311.]  Ritterman  V.  Roper,  52  N.  Y.  Super. 

[Ark.— Dig.  1884,  §  273  et  seq.]  Ct.    (20  J.   &    S.)   236;    Muser  v. 

111.— 2  St.  1127;  1  Id.  414.  Miller,  49  N.  Y.  Super.  Ct.  (17  J.  & 

la.— Rev.  1860,  p.  783.  S.)  458.  459  ;  s.  c.   12  Abb.  X,  C. 

Kan.— Gen.  St.  1868,  p.  841.  .305,    307;  Baldwin   v.   Kinimel,  16 

Mass.— St.  1860,  p.  831.  Abb.  Pr.  353  n.;  S.  C.  1  Rob.  109; 

[Mich.— 2  How.  Stat.  1882,  §§  9454-  People  v.   Vilas,    3  Abb.   Pr.  259; 

9487,9592,9631.]  Hovey    v.    Starr,     42    Barb.    4;5o; 

Minn.— Rev.  1866,  p.  630.  Wlieeler  v.   Hartwell,  4  Bosw.  684 ; 

[Miss.— Rev.  Code  1880,  §§302.3-3028.]  Anonymus,  1   Duer  613;  Neville  v. 

[Neb.— Comp.  St.  1887,  pp.  926-932.]  Neville,   22   How.    Pr.    500;  Tracy 

N.  H.— Gen.  St.  1867,  p.  481.  v.   Leland,   2  Sandf.   729;  Duncan 

O.— 2  R.  S.  1176.  v.  Katen,  6  Hun,  1.] 
On. — Gen.  L.  500,  503.                                c  [A  lunatic,  an  idiot,  or  an  infant  un- 

Tenn.— Code,  p.  896.  der  the  age  of  fourteen  years,   if 

h  [A  woman  cannot  be  arrested  except  arrested,  may  be  dischai-ged  from 

in   a  case  where  the  order  can  be  arrest,  as  a  privileged  person,  in  the 

granted  only  by  the  court;  or  where  discretion  of  the  court.     Code  Civ. 

the  action  is  to  recover  damages  for  Proc,  §  554,  as  amended  by  L.  1877, 

a  wilful  injury  to  person,  character,  c.  416.] 

or  property.     Code  Civ.  I'roc,  §  ,V)3, 
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arrests  tlie  proper  person.^  He  must  arrest  the  person  named  ;  or, 
if  not  named,  the  person  corresponding  with  the  description  in  the 
warrant,  and  none  other.  If  the  officer  does  not  know  the  party, 
he  should  be  informed  so  as  to  be  acquainted  with  his  j)ersonal  ap- 
pearance, or  have  some  one  on  whom  he  can  rely,  point  him  out, 
as  he  is  bound  at  his  peril,  to  arrest  the  proper  person.^ 

§  62.  The  arrest  may  be  made  in  any  place,  for  no  place  affords 
protection  to  a  criminal,  not  even  the  church  or  the  churchyard.^ 
And  the  warrant  may  be  executed  in  any  part  of  the  state  b}'  the 
officer  or  person  to  whom  it  is  directed  and  delivered,  whether  it 
be  in  his  own  county  or  not.  But  when  sucli  warrant  is  issued  by 
an  assistant  justice  in  New  York,  or  an  alderman  or  justice  of  the 
peace,  it  cannot  be  executed  out  of  the  county  of  which  they  are 
officers,  unless  it  is  endorsed  with  the  name  of  a  magistrate  of  the 
county  in  which  the  accused  is  supposed  to  be.  And  any  magis- 
trate of  such  county  is  authorized  so  to  endorse  the  same  on  proof  of 
the  handwriting  of  the  officer  issuing  the  original  warrant.  Such 
proof  may  be  by  the  oath  of  the  person  bringing  such  warrant  to 
such  justice  for  endorsement.  When  the  warrant  is  so  endorsed, 
the  person  bringing  the  warrant,  or  any  other  officer  to  whom  it 
may  ha^'e  been  directed,  may  arrest  the  offender  in  the  county 
where  the  warrant  was  endorsed,*  in  the  same  manner  as  if  the  war- 
rant had  been  issued  by  an  officer  whose  warrants  run  throughout 
the  state. 

§  63.  When  a  felony  has  been  committed,  even  a  private  per- 
son, without  warrant,  may  break  open  the  outer  door  of  any  dwelling 
*houseinwhich  the  felon  maybe,  in  order  to  arrest  him. ^  And     ^    ,^ 

r*42 

an  officer  may  break  open  any  such  door  when  he  has  reason-  ■- 
able  and  probable  cause  of  suspicion  that  a  felony  has  been  commit- 
ted ;  or  he  may  do  so  upon  the  information  of  another  party  in  whose 
knowledge  a  reasonable  suspicion  thereof  exists.^  But  before  he 
acts  upon  the  information  of  another,  he  should  make  diligent  in- 
quiry into  the  facts.    If  any  officer  or  private  person  break  into  the 

'  Ante,  §  55.  2  B.  &  Aid.  592;  Curtis'  Case,  Fost. 

2  Barb.  Cr.  L.  532.  C.  Cas.  135) ;  but  where  the  officer 

8  White  V.  Wiltshire,  Cro.  Jac.  556.  has  no  warrant  it  seems  he  has  no 

*  3  E.   S.   993,   §   5.     [See  Code  Crim.  such  right.     Randall's  Case,  h  C.  H. 

Proc,  §§  156,  157.]  Rec.  141.     It  is  thought,  however, 

«  1  Hale  Cr.  L.  589;  2  Hale  92.  that  an  officer  may  lawfully  break 

«  2  Hale's  Cr.  L.  92.    [Code  Crim.  Proc,  inner  doors    in    the    execution    of 

§§  175,  178.     Where  the  officer  is  either  a  civil  or  criminal  process  in 

acting  under  a  proper  warrant  he  those  cases  where  he  has  once  made 

has  a  right  to  break  open  an  outer  a  lawful   entrance  into  the  house 

door  in  making  an  arrest;  and  this  through  the  outer  door.     See  Smith 

right  extends  to  every  species  of  in-  v.  Butler,  Comb.  o2U;  Rex  v.  Bird, 

dictable  offence  (Lannock  V.  Brown,  2  Show.  87.] 


"50  THEIR   DUTIES   AS   PEACE   OFFICERS, 

house  of  a  third  person,  without  warrant,  to  arrest  a  felon,  it  will 
he  at  the  risk  of  finding  him  there.  Bat  it  is  otherwise  if  the 
officer  acts  bona  fide  under  a  regular  warrant.^  Where  there  is  an 
actual  affray  in  a  house,  within  view  or  hearing  of  an  officer,  or 
where  those  who  liave  made  an  affiay  in  his  presence, fl}' to  a  house 
and  are  pursued  by  him,  he  may  break  open  the  door  to  arrest 
the  offenders  or  suppress  the  tumult.^  But  the  breaking  of  doors 
sliould  be  resorted  to  only  in  cases  of  extreme  necessity;  and  in  all 
cases,  where  the  party  does  not  know  the  object  of  the  officer,  there 
should  first  be  a  demand  for  admittance,  and  a  statement  of  the 
object  of  it,  and  a  refusal,  whether  there  be  a  warrant  or  not.^  But 
where  one  breaks  away  from  an  arrest,  and  shuts  himself  up  in  a 
house,  the  officer,  in  attempting  to  retake  him,  may  break  tlie  outer 
door  without  making  known  his  business  and  demanding  admit- 
tance, provided  that  the  pursuit  be  fresh,  and  the  party  conse- 
quently aware  of  the  object  of  tlie  officer.* 

§  64.  Where  there  is  a  warrant  duly  issued,  and  not  void  upon 
its  face,^  doors  may  be  broken  open  in  the  day  or  night,  if  the 
offender  cannot  otherwise  be  taken,  in  cases  of  treason,  felony,  sus- 
picion of  felony,  or  actual  breach  of  the  peace,  or  to  search  for 
stolen  goods,  if  the  search  warrant  authorize  a  search  at  night  ;^  to 
arrest  one  to  compel  him  to  find  sureties  for  good  behavior  ;  or  to 
arrest  one  on  process  for  a  criminal  contempt.^  A.fter  indictment, 
a  criminal  of  any  degree,  may  be  arrested  in  any  place,  for  no  house 
is  a  sanctuary  to  him.^  And  the  warrant  will  be  a  complete  pro- 
tection to  the  officer  to  whom  it  is  directed,  acting  bona  fide  under 
it,  even  though  the  party  accused  should  prove  his  innocence.®  And 
if,  in  the  attempt  to  execute  a  warrant,  by  breaking  into  the  house  of 
a  felon,  after  demand  for  admittance,  and  refusal,  the  officer  be  killed 
^  by  the  party  resisting,  it  *will  be  murder  in  all  concerned. i° 

-^  And  if,  on  the  other  hand,  he  or  those  acting  in  his  aid,  un- 
avoidably kill  any  of  the  parties  opposing  him,  it  will  be  justifi- 
able homicide."  «     When  the  officer  has  entered  a  dwelling,  and  the 

1  Barb.  Cr.  L.  548;  Allen  126;  2  Hale  State  v.  Shaw,  1  Root  (Conn.),  1.S4; 

Or.  L.  117.  Barnard  v.Bartlett,  10  Cush.  (Mass.), 

'  Hale  Cr.  L.  589.  501. 

3  Allen  122;  Barb.  Cr.  L.  545.  '  Barb.  Cr.  L.  546. 

*  Allen  V.  Martin,  10  Wend.  300.  s  garb.  Cr.  L.  548. 

6  Ante,  §  5fi.  o  Windham  v.  Clere,  Cro.  Eliz.  130. 

»  Allen  123;  1  Hale  Cr.   L.  .583;  2  Id.  i."  4  Bl.  Com.  292. 

117;  Bell  v.  Clapp,  10  John.  263;  "  3  R.  S.  939,  §2. 

a  [Homicide  is  justifiable  on  this  ground  in  a  civil  or  criminal  case,  kills  one 

in  the  following  cases:     (1)  When  a  who  is  resisting  his  arrest  or  attempt 

peace  officer  or  his  assistant,  in  the  to  arrest;  (2)  When  the  prisoners  in 

due  execution  of  his  office,  whether  jail,   or  going  to  jail,  assault  the 
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doors  are  locked  upon  him,  he  may  break  them  open  to  obtain  his 
liberty.  So  he  may  break  open  a  house  to  rescue  his  officer  unlaw- 
fully detained  within.^  When  the  officer  is  once  in  the  house  he 
may  break  open  all  inner  doors,  drawers,  boxes  and  chests  he  may 
deem  necessary  in  the  execution  of  the  warrant.^ 

§  65.  A  regular  officer,  acting  within  his  proper  district,  is  not 
bound  to  exhibit  his  authority  when  he  arrests  an  offender,  though 
it  be  demanded  ;  but  a  special  deputy  must  do  so  in  such  case,  and 
if  he  refuses,  the  party  may  resist ;  ^  and  the  warrant,  under  such 
circumstances,  will  be  no  protection  to  such  special  deputy  against 
an  action  for  assault  and  battery  and  false  imprisonment.  But 
whoever  makes  the  arrest,  whether  a  regular  officer,  or  a  special 
deputy,  the  party  arrested  ought  in  some  way  to  be  notified  of  the 
officer's  business,  if  he  does  not  already  know  it.*  And  the  officer 
upon  request,  and  without  fee,  must  deliver  a  copy  of  the  process 
to  the  party,  and  a  refusal  to  do  so  is  made  a  misdemeanor  in  such 
officer.* 

§  66.  No  manual  touching  of  the  body  of  the  accused  is  neces- 
sary to  constitute  an  arrest.  It  is  sufficient  if  he  is  in  the  power 
of  the  officer,  and  submits  to  the  arrest.  But  the  mere  giving 
charge,  or  causing  him  voluntarily  to  appear  before  a  magistrate, 
without  taking  him  into  actual  custody,  will  not  amount  to  an 
arrest.® 

§  67.  The  degree  of  force  the  officer  is  authorized  to  use  in 
attempting  to  arrest  a  prisoner  depends  upon  the  offence  charged. 
In  case  of  felony,  or  where  a  dangerous  wound  is  given,  or  the 
officer  attempts  to  prevent  a  felony,  whether  with  or  without  a 
warrant,  if  the  party  fiy  to  avoid  arrest,  when  about  to  be  made,  or 
break  away  after  it  has  been  made,  and  is  killed  or  wounded  by  the 
officer  in  endeavoring  to  prevent  his  escape,  and  without  which  he 
could  not  be  taken,  it  will  be  justifiable  homicide.^  If  he  have  no 
warrant  he  must  show  that  a  felony  was  actually  committed  to  jus- 

1  Barb.  Cr.  L.  547;  White  v.  Wiltshire,       «  2  Barb.  Cr.  L.  534;  Watson  58;  Bel- 

■  Cro.  Jac.  556.  lows  v.  Shannon,  2  Hill  86. 

2  1  Hale  Cr.  L.  459.  6  3  r.  s.  739,  §  97. 

'  Arnold  v.    Steeves,    10    Wend.    514;       ^  Barb.  Cr.  L.  530,  15.''>1. 
Frost  V.  Thomas,  24  Wend.  418.  '  3  E.  S.  939,  §  2,  sub.  3. 

jailer  or  oflBcer,  and  he,  in  his  de-  the  infliction  of  a  dangerous  wound ; 

fence,  to  prevent  an  escape,  kills  (4)  When  an  officer,  in  endeavoring 

any  of  them ;  (3)  When  an  officer  to  disperse  a  mob  in  a  riotous  or  re- 

or  private  person,  having  legal  au-  bellious  assembly,  kills  one  or  more 

thority  to  arrest,  attempts  to  do  so,  of  them,  he  not  being  able  otherwise 

and  the  other  flies,  and  is  killed  in  to  suppress  the  riot.     Harris  Ci.  L. 

the  pursuit.     But  here  the  ground  155. 
of  arrest,  must  be  either  a  felony  or 
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tify  taking  life.^     But  in  case  of  affrays,  assaults  or  other  misde- 
meanor, where  the  party  does  not  resist,  but  merely  flies  to  avoid 
arrest,  if  the  officer  kill  him  in  the  pursuit,  the  law  will  not  protect 
him.     So  even  after  arrest  in  such  case,  where  the  party  effects  his 
*44i     escape  without  *violence,  if  the  officer  kill  him  in  the  pur- 
suit, he  will  be  guilty  of  manslaughter.^    In  the  conveyance 
of  a  prisoner  the  officer  should  impose  no  more  force  or  restraint  than 
is  necessary  to  prevent  his  escape;  the  nature  and  degree  of  which 
must  depend  upon  the  circumstances  of  the  case  ;  such  as  tlie  state 
of  the  county,  the  magnitude  of  the  offence,  the  age  and  character 
of  the  prisoner,  or  the  probability  of  a  rescue  or  escape.     The  officer 
should  treat  the  prisoner  with  such  kindness  and  humanity  as  may 
be  consistent  with  his  security,  and  will  not  be  warranted  in  em- 
ploying any  harsh  or  unnecessary  constraint,  yet  it  is  his  duty  to 
use  such  reasonable  precaution  as  the  case  requires  to  prevent  an 
escape ;  especially  in  arrests  for  felony,  or  offences  of  magnitude.^ 
And  after  the  arrest  it  has  been  held  the  officer  may  ordinarily  ' 
search  the  prisoner  so  far  as  to  ascertain  if  he  has  any  deadly 
weapons  on  his  person  or  in  his  possession,  and  if  such  be  found 
the  officer  may  seize  them  and  hold  them,  to  be  properly  disposed 
of,  if  in  such  cause  he  believes  such  course  necessary  for  the  pub- 
lic safety  or  safe  keeping  of  the  prisoner.* 

§  68.  Where  one  has  been  duly  arrested  by  an  officer,  under  civil 
process,  and  is  in  his  custody,  or  is  in  jail,  such  person  is  in  the 
custody  of  the  law,  and  if  he  escape,  or  is  wrongfully  discharged, 
or  improperly  let  to  bail,  it  is  the  duty  of  the  officer  forthwith  to 
retake  him,  wherever  he  may  be  found,  whether  it  be  in  his  own 
county,  or  in  another  county  to  which  he  may  have  fled.  And  on 
being  rearrested  he  may  be  brought  back  to  the  county  where  he 
was  so  held.  And  it  is  immaterial  whether  the  prisoner  was  suf- 
fered to  go  at  large,  or  he  escaped  through  the  negligence  of  the 
officer  or  others.a     The  distinction  between  voluntary  and  negli- 


1  Comaddy  v.  The  People,  SParker  234 

2  Barb.  Cr.  L.  539. 

a  In  Clark  v.  Cleveland,  6  Hill  (N.  Y.) 
•'!44,  the  court  held  that  after  an  es- 
cape from  an  arrest  on  criminal  pro- 
cess, tlie  officer  is  bound  to  retake  the 
prisoner,  wliether  the  escape  be  volun- 
tary or  otherwise.  But  in  Doyle  v. 
Kussel,  30  Barb.  (N.  Y.)  300,  the  court 
expressly  overruled  this  decision,  and 
held  that  in  the  case  of  a  voluntary 
escape,  no  re-arrest  could  be  ni.i.  le;  iii 


8  1  Barb.  Cr.  L.  537. 

*  Closson  V.  Morrison,  47  N.  H.  482. 

that  case  the  com-t  say  that  the  cases 
cited  in  Clark  v.  Cleveland  do  not  sup- 
port it,  and  also  remark,  "It  seems  to 
me  that  the  doctrine  of  that  case  is 
eminently  dangerous  to  the  citizens, 
as  well  as  eminently  calculated  to  make 
officers  corrupt  and  arbitrary.  The 
power  to  arrest  at  the  most  annoying 
time,  and  oppressive  time,  and  in  the 
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gent  escapes  does  not  apply  to  criminal  cases. ^  And  while  the 
prisoner  is  in  the  custody  of  the  law,  he  cannot  be  rearrested  and 
taken  out  of  the  custody  of  the  officer  making  the  arrest,  or  of  the 
jailer  having  him  in  charge,  upon  any  other  process  whether  in  a 
civil  or  criminal  case,  except  upon  habeas  corpus  duly  granted. 
When  he  is  detained  upon  a  criminal  charge,  the  supreme  court, 
or  any  justice  thereof,  may  allow  hira  to  be  arrested  upon  civil 
process  ;  but  such  arrest  is  not  to  affect  his  arrest  upon  the  crimi- 
nal process,  or  release  him  therefrom.^  If  the  accused  be  under 
arrest,  in  jail  or  upon  the  limits,  on  civil  process,  the  officer  hav- 
ing a  criminal  warrant,  must  wait  until  he  is  discharged  from  such 
civil  arrest  or  complaint.  If,  in  such  case,  the  criminal  warrant  be 
such  as  may  be  executed  by  the  officer  having  the  prisoner  in  cus- 
tody, it  should  be*  left  with  him,  and  he  may  detain  the  pris-  r*4i:^ 
oner  thereunder,  on  the  termination  of  his  civil  arrest ;  and 
he  may  do  so  without  warrant,  if  the  charge  be  for  a  felony.  But  if 
the  officer  having  him  in  custody  under  such  civil  process,  allow  the 
officer  having  criminal  process,  to  take  him  out  of  his  custody,  he 
will  be  liable  for  an  escape.^  And  if  he  is  so  taken,  the  officer  so 
holding  him  should  retake  him.  If  the  party  be  in  jail,  on  any  other 
criminal  charge  and  fully  committed  for  trial,  the  magistrate  to 
whom  the  second  complaint  is  made,  should  hear  it,  and  if  it  is  sus- 
tained, he  should  send  a  warrant  of  detainer  to  the  jailer.  Such 
seems  to  be  the  English  practice.  If  he  has  not  been  fully  commit- 
ted, he  may  be  brought  up  and  examined  under  the  second  com- 
plaint, but  not  so  as  to  interfere  with,  or  discharge  him  from  the 
first  arrest.  Where  one  is  arrested  on  a  warrant  for  grand  larceny, 
the  officer  has  a  right  to  take  the  property  alleged  to  have  been 
stolen  before  the  magistrate,  if  the  same  is  found  on  the  person  or 
in  the  possession  of  the  accused.*     But  arresting  one  by  aid  of  a 


1  Olark  V.  Cleveland,  6  Hill,  ."?44. 

2  Williams  v.  Bacon,  10  Wend.  636. 

worst  manner;  and  voluntarily  to  let 
the  person  go  without  any  understand- 
ing that  he  shall  consider  himself 
under  arrest;  to  extort  money  for  so 
doing;  and  then  with  the  same  war- 
rant, be  to  able  to  retake  the  prisoner 
against  his  will,  and  as  oppressively 
as  before— seems  to  me  a  doctrine  so 
monstrous,  that  no  argument  based  on 
the  blunders  of  officers  or  magistrates, 
as  likely  to  leave  public  justice  robbed 
of  its  subjects,  can  for  a  moment  let 


8  Brown  v.  Tracy,  9  How.  Pr.  93. 

*  Houghton  V.  Bachman,  47  Barb.  388. 

courts  sanction  it.  'Were  the  points 
settled  by  the  courts  of  decision  any- 
where—did it  not  remain  standing 
upon  a  solitary  case,  which  is  itself 
not  sustained  by  its  citations,— I  might 
feel  bound  to  submit,  and  to  abide  by 
the  effect  of  the  doctrine  ■■itare  decisis 
on  the  ground  that  it  was  so  well  set- 
tled it  must  be  right,  although  I  might 
not  be  able  to  see  it."  Compare  Butt 
V.  Jones,  Gow.  99.  See  6  Am.  &  Eng. 
Encyc.  of  L.  853  d.] 
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policeman  and  searching  his  person  for  goods  supposed  to  have 
been  stolen  is  not  justifiable.^ 

4.    OF    BEINGING   THE   PRISONER   BEFORE   A   MAGISTRATE. 

§  69.  Where  an  arrest  has  been  made  without  warrant,  the 
officer  may,  of  course,  release  the  prisoner,  if  he  is  satisfied  that 
the  alleged  offence  has  not  been  committed,  or  that  the  person  so 
arrested,  is  aot  guilty  of  the  charge.  But  if  he  holds  him  by  vir- 
tue of  a  warrant,  duly  issued,  he  cannot  release  him  of  his  own 
motion,  whether  he  knows  him  to  be  innocent  or  not,  but  he  must 
obey  the  command  of  such  warrant.  In  all  cases  of  arrest,  whether 
such  arrest  be  made  with,  or  without  warrant,  the  prisoner  must 
be  brought,  without  delay,  before  a  proper  magistrate  for  examin- 
ation.2  And  no  magistrate  issuing  any  such  warrant,  can  authorize 
or  direct  the  officer  holding  it,  verbally  or  by  writing  on  the  war- 
rant, to  detain  or  commit  the  prisoner  when  he  shall  be  arrested, 
until  a  future  day  for  examination,  without  first  having  the  pris- 
oner brought  before  him.  And  if  the  officer  obey  any  such  dii-ee- 
tion,  he  and  the  justice  will  be  trespassers.^  But  if  the  arrest  is 
made  at  night,  or  upon  Sunday,  the  prisoner  may  be  detained  by 
the  officer  until  the  next  day,  and  then  be  brought  before  the 
magistrate. 

§  70.  If  the  arrest  is  made  without  warrant,  the  officer  should 
take  the  prisoner,  forthwith,  before  the  nearest  and  most  conveni- 
0AQ-I  ent  justice  *of  the  town  or  city  where  the  offence  was  com- 
mitted, if  such  offence  be  one  which  may  be  finally  decided 
by  a  justice  of  the  peace.  But  if  the  offence  be  one  which  a  justice 
of  the  peace  cannot  finally  decide,  the  prisoner  may  be  taken  before 
any  justice  of  the  county  where  the  crime  was  committed.  The 
officer,  however,  ought  not,  in  any  case,  where  he  is  authorized  to 
take  the  prisoner  before  any  magistrate  of  the  county  at  large,  to 
take  him  before  one  living  remote,  whereby  the  prisoner  may  be 
deprived  of  the  aid  of  counsel,  or  embarrassed  in  procuring  wit- 
nesses or  bail. 

§71.    Where    the   arrest  is  made  under    a  warrant,    the  officer 

making  such  arrest  must  obey  the   command  of  such  warrant,  and 

bring  the  prisoner  before  the  magistrate  before  whom  the  same  is 

.  made    returnable.     Where  the  warrant  is  made  returnable  before 

a  magistrate,  other  than  the   one  who  issued    the   same,   as    it    is 

1  Mali  V.  Lord,  .39  N.  Y.  381.  v.  Hill,  16  Barb.  303;  In  the  matter  of 

2  Knight,  V.  Court,  4  B.  &  C.  281;  Pratt         Arthur  Henry,  2'.)  How.  Pr.  185. 

8  Pratt  V.  Hill,  16  Barb.  303. 
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required  to  be  in  certain  cases,  if  tlie  former  justice  be  absent,  or 
bis  office  be  vacant  at  the  time  of  making  the  arrest,  then  the  officer 
malving  such  arrest  may  bring  the  prisoner  before  the  magistrate 
issuing  such  warrant.  In  such  cases,  however,  the  officer  malting 
tlie  arrest  sliould  first  make  return  to  the  warrant,  showing  such 
absence  or  vacancy  in  the  office  of  the  magistrate  before  wlioni 
sucli  warrant  is  made  returnable.^ 

§  72.  If  the  warrant  be  made  returnable  before  the  magistrate 
issuing  it,  the  prisoner  shall  be  brought  before  such  magistrate. 
But  if  he  is  absent,  or  his  office  is  vacant,  then  he  shall  be  brought 
before  the  nearest  magistrate  in  the  same  county  ;  and  the  warrant 
by  virture  of  which  the  arrest  shall  have  been  made,  with  a  proper 
return  endorsed  thereon,  and  signed  by  the  officer  making  the 
arrest,  shall  be  delivered  to  such  magistrate.^  In  all  such  cases, 
where  a  prisoner  is  brought  before  a  magistrate,  other  than  the 
one  before  whom  the  warrant  is  made  returnable,  the  officer's  re- 
turn to  the  warrant  must  show  the  absence,  or  vacancy  in  the 
office,  of  such  latter  magistrate.^ 

§  73.  When  an  arrest  is  made  in  a  county  different  from  that 
in  which  the  warrant  issued,  and  the  offence  charged  be  not  pun- 
ishable with  death,  or  imprisonment  in  a  state  prison,  if  the  person 
arrested  require  to  be  brought  before  a  justice  of  the  county  in 
which  he  shall  have  been  arrested,  it  shall  be  the  duty  of  the  offi- 
cer making  the  arrest,  to  convey  him  before  a  magistrate  of  such 
county,  who  may  take  from  the  prisoner  a  recognizance,  with 
sufficient  sureties,  for  his  appearance  at  the  next  court,  having 
cognizance  of  the  offence  in  the  county  where  the  offence  shall  be 
alleged  to  have  been  committed.  And  such  magistrate  shall  certify 
on  the  warrant,  the  fact  of  his  letting  *the  prisoner  to  bail,  p.3(._^j 
and  shall  deliver  the  same,  with  the  recognizance,  to  the 
officer  having  charge  of  the  prisoner,  who  shall  deliver  the  same 
'  without  unnecessary  delay  to  tlie  clerk  of  the  court  in  which  such 
•  prisoner  shall  have  been  recognized  to  appear.  If  it  be  not  a  case 
where  the  prisoner  can  be  let  to  bail,  by  a  magistrate  in  such  county, 
or  if  such  magistrate  refuse  to  let  him  to  bail,  the  officer  making 
the  arrest  shall  take  the  prisoner  before  a  magistrate  of  the  county 
where  the  warrant  originally  issued.* 

8  74.  If  the  offence  of  which  the  prisoner  is  charged,  is  punish- 
able with  death  or  imprisonment  in  a  state  prison,  the  officer  mak- 

1  The  People  v.  Tuttle,  17  Wend.  211.         *  3  R.  S.  994,  §§  7  8,  9.     [See  Code  Crim. 

2  3  R.  S.  994,  §  12.  Pi-oc,  §  209.] 
8  The  People  v.  Tuttle,  17  Wend.  211. 
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iug  the  ai-rest  in  a  different  county  from  that  in  which  said  war- 
rant issued,  shall  cany  the  prisoner  to  the  county  where  the  war- 
rant was  originally  issued,  before  some  magistrate  therein. ^  And 
no  magistrate  can  let  such  prisoner  to  bail  in  the  county  where 
arrested,  and  if  any  such  magistrate  does  let  him  to  bail,  the  o£B- 
cer  should  not  discharge  him,  and  if  he  does  discharge  him,  it  will 
be  an  escape,  and  the  officer  will  be  bound  to  retake  liim.  The 
distinction  between  voluntary  and  negligent  escapes  does  not  ex- 
tend to  criminal  matters,  and  an  officer  may  retake  a  prisoner 
whether  he  has  permitted  him  to  go  at  large  improperly,  or  he 
has  escaped  without  his  knowledge  or  consent. ^ 

§  75.  Where  one  is  arrested  upon  a  bench  warrant,  after  indict- 
ment, he  must  be  brought,  forthwith,  before  the  court  where  the 
warrant  is  returnable,  or  be  delivered  by  the  officer  making  the 
arrest  to  the  proper  jail  of  the  county  where  the  indictment  was 
found.  But  if  the  court  be  not  in  session,  and  the  prisoner  de- 
sires to  be  left  to  bail,  the  officer  shall  first  take  him  before  some 
proper  officer  authorized  to  let  to  bail  in  the  particular  case.  If 
the  prisoner  is  arrested  in  a  county  other  than  that  in  which  the 
indictment  was  found,  the  same  proceedings  shall  be  had  as  on  an 
endorsed  warrant  before  indictment.^  If  the  prisoner  is  in  the 
jail  of  another  county,  upon  the  same  charge,  the  sheriff  thereof 
may  deliver  him  up  to  the  officer  of  the  county  where  he  is  indicted, 
on  the  production  of  a  bench  warrant  from  the  county  where  in- 
dicted.* 

§  76.  Where  an  officer  shall  have  arrested  a  prisoner  on  a  crim- 
inal charge,  in  any  county,  he  may  convey  him  through  such  parts 
of  any  other  county,  or  counties,  as  shall  be  in  the  ordinarv  route 
of  travel  from  the  place  of  arrest  to  the  place  where  the  prisoner  is 
to  be  conveyed,  and  such  conveyance  shall  not  be  deemed  an 
*481  ^^°^P^-  "^^'i  *while  so  passing  through  such  other  county, 
-■  or  counties,  such  officer  shall  not  be  liable  to  an  arrest  on 
civil  process ;  and  he  shall  have  the  like  power  to  require  any  citizen 
to  aid  him  in  securing  such  prisoner,  and  to  retake  him  if  he  escape, 
as  if  he  was  in  his  own  county,  and  a  refusal,  or  neglect  to  render 
such  aid  shall  be  an  offence  in  the  same  manner  as  if  he  was  au 
officer  in  the  county  where  such  aid  shall  be  required.^ 

§  77.  When  the  prisoner  is  brought  before  tire  proper  magistrate 
for  examination,  it  will  be  the   duty  of  the   officer  makino-  the 

1  3  R.  S.  994,  §  11.  4  The  People  v.  Mason,  9  Wend.  505. 

2  Clark  V.  Cleveland,  6  Hill,  344.  6  3  E.  S.  1043,  §§  53,  54. 
8  Ante,  §73;  :!  K.  S.  1020,  §58. 
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arrest,  to  retain  such  prisoner  in  his  custody,  under  the  direction 
of  such  magistrate,  until  he  is  committed  or  discharged,  or  let  to 
bail.  ,  Or,  he  may  be  committed  to  any  safe  place  of  custody, 
during  any  adjournment  of  the  examination,  verbally  or  by  war- 
rant ;  or  to  the  county  jail,  from  time  to  time,  for  future  examina- 
tion, by  warrant  of  the  magistrate.  There  is  no  limitatioa  as  to 
the  time  during  which  the  officer  may  detain  a  prisoner,  after 
bringing  him  before  the  justice,  and  before  proceeding  to  the 
examination,  as  under  a  justice's  warrant  in  civil  cases.^  The 
officer  will  have  done  his  duty  when  he  shall  have  brought  the 
prisoner  before  the  proper  magistrate ;  and  if  such  magistrate 
delays,  unnecessarily,  the  examination,  he,  and  not  the  officer,  will 
be  responsible.  But  the  officer  should  do  nothing  to  delay  or 
prevent  a  speedy  examination,  as  he  may  thereby  lose  the  protec- 
tion of  his  warrant,  and  become  liable  for  false  imprisonment. 
Where  the  prisoner  waives  an  examination,  or  the  magistrate, 
after  examination,  decides  to  commit  him  to  answer  the  charge,  if 
the  prisoner  is  ready  to  give  bail,  the  officer  must  take  him  before 
some  proper  judge  or  officer  authorized  to  take  bail  in  the  case,  if 
the  committing  magistrate  is  not  authorized  so  to  do ;  and  on  his 
giving  bail  in  the  amount,  and  with  sureties  satisfactory  to  the 
judge  or  officer,  he  is  to  be  released,  and  the  duties  of  the  officer 
having  him  in  charge  are  at  an  end.  If  he  does  not  give  bail,  the 
officer  must  forthwith  deliver  him  to  the  custody  of  the  jailer,  at 
tlie  jail  of  the  county. 

§  78.  Any  magistrate  who  shall  commit  any  person  charged  with 
any  offence,  to  prison,  or  by  whom  any  vagrant  or  disorderly 
person  shall  be  committed,  may  cause  such  person  to  be  searched 
for  the  purpose  of  discovering  any  property  he  may  have ;  and  it 
any  property  be  found,  the  same  may  be  taken,  and  applied  to  the 
support  of  such  person  while  in  confinement.^ 

*5.    SEARCH   WARRANTS."  [*-19 

§  79.  The  officers  empowered  to  issue  warrants  for  the  arrest  of 

1  3  R.  S.  430,  §  23;  Arnold  v.  Steeves,  10     ^  r.  s.  1041,  §  30. 
Wend.  .514. 

a  Ala.— E.  C,  §  4370.  111.— 1  St.  415.     [1  Starr.  St.  p.  851.] 

[Ariz.— Pen.  Code,  §§254,  2327-2.346.]  la.— Rev.   1800,  p.  482.     [2  McL.  St. 

Cal.— Dig.  1860.  p.  .34.     [4  Deer.  Codes  1884,  p.  1216.] 

&  Stat.,  §  1529  et  seq.]  [Kan.— Comp.  L.  1885,  p.  7r)7,  §  5067. [ 

[Conn.— See    Gen.    St.    1888,   chaps.  [Me.— R.  S.  18S3,  p.  934.] 

xxxviii,  xliv.]  Mass.— St.    1860,   p.   830.      [Pub.  St. 

[Dak.— Codes  1885,  pp.  1360-1363.]  1882,  pp.  1184-1186.] 
[Del.— Laws  1874,  pp.  593,  594.] 
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persons  charged  with  crime,  are  also  authorized  to  issue  warrants 
to  search  for  stolen  or  embezzled  goods. ^  Every  such  warrant 
shall  be  directed  to  the  sheriff  of  the  county,  or  to  any  constable 
of  the  town  or  city;^  for  it  cannot  be  executed  by  a  private 
citizen.^  It  shall  command  the  officer  to  search  the  place  where 
such  property  is  suspected  to  be  concealed,  in  the  day  time,  (or  it 
may  authorize  such  search  to  be  made  in  the  night  time,''^  and  to 
bring  such  property  before  the  magistrate  issuing  the  warrant.* 
The  place  to  be  searched  must  be  particularly  designated,a  and  the 
property  must  be  particularly  described  in  such  warrant.^  It  has 
been  held  that  it  must  be  under  the  seal  of  the  officer  issuing  it.' 

§  80.  The  officer  to  whom  such  warrant  is  directed  and  delivered 
for  execution,  should  be  careful  that  he  does  not  search  in  any 
place  not  particularly  described  in  the  warrant.  A  warrant  com- 
manding a  search  in  a  dwelling  house  will  not  warrant  a  search  in 
a  barn.*  And  if  such  warrant  does  not  expressly  authorize  a 
search  in  the  night,  it  must  be  done  in  the  day  time,  between  sun- 
rise and  sunset.  The  officer  should  also  be  careful  that  he  does 
not  seize  any  goods  which  do  not  correspond  with  the  description 
in  the  warrant.  But  if  he  seizes  goods  which  correspond  with, 
and  come  within  the  description  of  those  stolen,  he  will  be  justified 
in  taking  them,  though  they  do  not  prove  to  be  the  goods  lost  by 
the  complainant.8  And  if  the  officer  find  other  property  in  the 
place  designated,  which  it  is  reasonable  to  believe  was  stolen  also, 
or  which  may  be  necessary  to  convict  the  possessor  of  the  stealing 
of  the  property  searched  for,  he  may  seize  such  property.  If 
admission  to  the  premises  described  is  refused,  after  a  demand  to 

1  Ante,  §  04.  o  1  R.  S.  376,  §  II. 

•^  •■)  R.  S.  I04I,  §  33.  '  The  People  v.  Holcombe,  3  Park.  Cr. 

•*  3  I!.  S.  1041,  §  .35.  [See  Code  Crim.         R.  66.5.     [See  also  Smith  y.  Randall,  3 

Proc..§798.]  Hill  (N.   Y.)  49.-);  Bell  v.  Clapp,  U 

*3  R.  S.  1041,  §  34.  [See  Code  Crim.         Johns.  (X.  Y  )  2(i8  ] 

Proc.,  §§  797,  801.]  8  jones  v.  Fletcher,  41  Me.  254. 

6  3  R.  S.  1041,  §  33.  9  Stone  v.  Dana,  5  Met.  (Mass.)  ;i8. 

Mich.— St.  1859,  p.  1602.     [2  How.  St.  [Pa.— Dig.  1883,  p.  473   et  sea  1 

1SS-,  §§  2104,  8545,  8.547,  9396,  9615-  R.  I.— iCs.  5.-.i.     [Id.   18S-^    pp    -'o 

9620.]  238-240,  321,  .531,  685,  686,  736.1 

Mmn.— Rev.  1866,  p.  625.     [Id.  1873,  Tenn.— Code,  p.  9;;8 

,  P-  1065.]  [Vt.— R.  L.  1880,  §§  1693,   1694,  1695, 

Miss.— Rev.  Code  p.  627.     [Id.  1880,  3818,  3862,  4187,  4195.] 

§  3115.]  Va.— Code  1849,  p.  759. 

[Mo.— 2  R.  S.  1889,  §§  4304-4307.]  [Wis.— R.  S.  1878  p  ]12-^  1        v 
[■^t^-"~'^''?P-    ^''-  ^^^'^'  PP-  15'   91^'     «  t^  search  Vi'arraiit  must  partieVilarly 

933,  934.]  describe  the  place  to  be  searched,  or 

N.  H.— Gen.   St.  1867,   p.   483.      [Id.  it  will  be  no  protection  to  the  officer. 

1878,  p.  585,  et  seq.]  See  Smith  v.  Randall,  3  Hill,  495; 

N.  C— Laws  1869,  p.  445.  Bell   v.    Clapp,  10  Johns.   (X.  Y.) 

On.— Gen.  Laws,  520.  263;  People  v.   Holcomb,  3  Park. 

[Oreg.— Ann.  L.  1887,  p.  875.  et  seq.]  Cr.  Cas.  656.] 
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enter,  and  notice  of  the  ofScer's  business,  tlie  outer  door  of  the  house 
designated  may  be  broken  open;  and  on  refusal  of  the  keys,  all 
inner  doors,  boxes,  chests  and  trunks,  necessary  to  execute  the 
warrant.  If  the  goods  are  found  in  the  *possession  of  any 
one,  and  there  is  reason  to  believe  that  he  is  the  person  who  '- 
stole  them,  it  will  be  the  duty  of  the  officer  to  arrest  such  person, 
and  to  bring  him  before  the  magistrate,  to  be  dealt  with  according  to 
law.  If  the  officer  pursues  strictly  the  direction  of  the  warrant,  he 
will  not  be  responsible,  though  the  goods  are  not  found  in  the  place 
directed  to  be  searched ;  i  nor  will  it  make  any  difference  if  the 
warrant  is  improperly  granted,  if  it  be  regularly  granted,  and  legal 
in  form.2 

§  81.  When  property  alleged  to  have  been  stolen,  shall  come 
into  the  custody  of  any  constable,  marshal,  sheriff,  or  other  person 
authorized  to  perform  the  duties  of  any  such  officer,  he  shall  hold 
the  same,  subject  to  the  order  of  the  officers  authorized  to  direct 
the  disposing  of  it.  Upon  receiving  satisfactory  proof  of  the  title 
of  any  owner  of  such  property,  the  magistrate  who  shall  take  the 
examination  of  the  person  accused  of  stealing  such  property,  may 
order  the  same  to  be  delivered  to  such  owner,  on  his  paying  the 
reasonable  and  necessarj^  expenses  incurred  in  the  preservation  of 
such  property,  to  be  certified  by  such  magistrate ;  which  order 
shall  entitle  such  owner  to  demand  and  receive  such  property.  If 
stolen  property  shall  not  have  been  delivered  to  tlie  owner  thereof, 
the  court  before  which  a  conviction  shall  be  had  for  the  stealing 
of  such  property  may,  upon  proof  of  the  ownership  of  any  person, 
order  the  same  to  be  restored  to  him.  If  stolen  property  shall  not 
be  claimed  by  the  owner  thereof  before  the  expiration  of  six 
months  from  the  time  any  person  shall  have  been  convicted  of 
stealing  such  property,  the  magistrate,  sheriff,  constable,  or  other 
officer  or  person  having  the  same  in  his  custody,  shall  deliver  such 
property  to  the  county  superintendents  of  the  poor,  on  being  paid 
the  reasonable  and  necessary  expenses  incurred  in  the  preservation 
thereof,  to  be  appropriated  to  the  use  of  the  poor  of  such  county .3 

6.   FUGITIVES   FKOM   JUSTICE   FKOM    OTHER    STATES." 

§  82.  The  constitution  of  the  United  States  provides,  that  if  a 

>  Barb.  Cr.  L.  501.  3  R.  S.  1041,  §§  37,  38,  39,  40. 

2  Bell  V.  Clapp,  10  John.  263. 

n  Al«      T?   r   8  4348  [Ark. -Dig.  1884,  §§  3385-3402.] 

"Sir-PeniSode    1887,  §§    2357,         bal.-Dig5  1860    p     323.      [4  Deer. 
2360-2370.]  Codes.  Stat,  §  1549.  J 
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^  *person  charged  in  any  state  with  treason,  felony  or  other 

J  crime,  who  shall  flee  from  justice,  and  be  found  in  another 
state,  he  shall,  on  demand  of  the  executive  authority  of  the  state 
from  which  he  fled,  be  delivered  up  to  be  removed  to  the  state  having 
jurisdiction  of  the  crime. ^  And  by  act  of  congress,  it  is  declared  that 
whenever  the  executive  authority  of  any  state  in  the  union,  or  of 
either  of  the  territories,  shall  demand  any  person  as  a  fugitive  from 
justice,  of  the  executive  authority  of  any  state  or  territory,  to  which 
such  person  shall  have  fled,  and  shall  moreover  produce  the  copy  of 
an  indictment  found,  or  an  affidavit  made  before  a  magistrate  of  any 
state  or  territory  as  aforesaid,  charging  the  person  so  demanded, 
with  having  committed  treason,  felony  or  other  crime,  certified  as 
authentic  by  the  governor  or  chief  magistrate  of  the  state  or  ter- 
ritory from  whence  the  person  so  charged  fled,  it  shall  be  the  duty 
of  the  executive  authority  of  the  state  or  territory  to  which  such 
person  shall  have  fled,  to  cause  him  or  her  to  be  arrested,  and 
secured,  and  notice  of  the  arrest  to  be  given  to  the  executive 
authority  making  such  demand,  or  to  the  agent  of  such  authority 
appointed  to  receive  the  fugitive,  and  to  cause  the  fugitive  to  be 
delivered  to  such  agent  when  he  shall  appear.  But  if  no  such 
agent  shall  appear  within  six  months  from  the  time  of  the  arrest, 
the  prisoner  may  be  discharged.^ 

§  83.  If  an  indictment  has  been  found  against  any  fugitive  who 
has  fled  from  justice  from  this  state,  before  the  governor  thereof 
will  issue  his  requisition  upon  the  governor  of  the  state  or  territory 
where  such  fugitive  may  be,  for  his  arrest  and  delivery  up,  under 

1  Cons.  U.  S.  Art.  4,  §  2.  2  Laws  U.  S.  Feb.  12, 1793,  §1,1  Story's 

ed.  284. 

[Conn.— Gen.  St.   1888,  See  §§   1653,  Miss.— Eev.    Code,    681.      [Id.   1880, 

.      1671  et  seq.]  §§  193,  3120-3125.] 

[Dak.— Codes    1885,    pp.  1364,  1365,  Mo.— Gen.   L.   869.      [2  R.   S.   1889, 

13i9.]  §§  4323,  4325.] 

Ind.— Laws,  1867,  p.  126.  Neb.— R.    S.   654.     [Comp.   St.   1887, 

111.— 1  St.  496.     [2  Star.  St.,  p.  1207  pp.  7,  932.] 

et  seq.]  N.  H.  Gen.  St.  1867,  p.  497.  [Id.  1878, 

la.— Rev.  1860,  p.  778.      [2  McL.  St.  pp.  599,  600.1 

1884,   p.    1047,  §§   4171-4175,   1048,  N.  J.-Dig.  1855,  p.   184.  [Rev.  1877, 

§§  4178-4182.]  p.  187,  §  107.] 

Kan.— Gen.  St.  1868,  p.  507.  [Comp.  N.  C— Laws,  1869,  p.    126.  [Batt.  R. 

L.  1885,  p.  460,  §  28,  2.-..]  S.  1873,  p.  332.] 

Ky.— 1  R.  S.  557.   [Gen.  St.  1879,  pp.  On,— Gen.  L.  524. 

195,  492.]  [Greg.-  Ann.  L.  1887,  p.  884  et  seq.] 

La.— R.  S.  171.  Pa.— Dii;.  1883,  p.  1.5.] 

[Me.-R.  S.  1883,  p.  957.]  R.  I.-R.  S.  567.  [Id.   1882,  pp.  705, 

Mass.— St.    1860,   p.    853.    [Pub.   St.  70ii,]                                     .  f f         . 

1882,  pp.  1212,  1213.]  Tenn.— Code,  p.  941. 

Mich.— St.  1857,  p.  1602.  [2  How.  St.  Va.— Dig.  1847   529 

1882,  §§  9555,  9620-9627.]  [Wis.-H.  S.  1878,  p.    1123.1 

Minn.— Rev.  1866,  p.  626.     [Id.  1873,  ■■ 

p.  1066.] 
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the  provisions  of  the  act  of  congress  aforesaid,  there  must  be  pro- 
duced to  him  a  true  copy  of  such  indictment  certified,  by  the  clerk 
of  the  county,  where  the  same  w;is  found,  under  his  hand  and  the 
seal  of  his  office.  Such  certificate  should  be  in  the  usual  form 
■where  copies  of  records  are  so  certified,  and  should  state  that  the 
clerk  had  compared  the  copy  of  the  indictment  with  the  said  orig- 
inal on  file  in  his  office,  and  that  such  copy  was  a  true  transcript 
therefrom,  and  of  the  whole  of  such  original,  and  of  all  tlie  endorse- 
ments thereon. 

§  84.  If  such  fugitive  has  not  been  indicted,  then  there  must, 
in  like  manner,  be  produced  to  the  governor,  an  affidavit  or  affi- 
davits, in  due  form  of  law,  taken  before  some  magistrate  authorized 
by  the  laws  of  this  state,  to  issue  process  for  the  apprehension  of 
criminals,^  showing  the  commission  of  some  act  of  treason,  felony 
or  other  crime.  If  such  affidavit  was  taken  before  a  justice  of  the 
peace,  or  other  inferior  *magistrate,  then  there  should  be  an. 
nexed  to  it,  the  certificate  of  the  clerk  of  the  county  where  '- 
such  magistrate  resides,  in  which  he  shall  certify,  under  his  hand 
and  seal  of  office,  that  the  person  before  whom  such  affidavit  was 
taken,  was  at  the  date  thereof,  such  justice  of  the  peace  or  other 
magistrate,  in  and  for  said  county,  and  that  the  jurat  to  such 
affidavit  is  signed  by  such  officer  in  his  own  proper  handwriting. 

§  85.  If  on  examination  of  such  affidavit,  or  copy  of  indictment, 
the  governor  of  this  state  shall  be  satisfied  that  a  crime  has  been  com- 
mitted within  the  meaning  of  the  constitution  of  the  United  States, 
and  of  the  act  of  congress  aforesaid,  he  shall  certify,  in  writing,  to 
the  governor  or  chief  magistrate  of  the  state  or  territory  where 
the  fugitive  may  be,  that  such  copy  of  indictment  or  affidavit  is 
authentic,  and  is  authenticated  in  accordance  with  the  laws  of  this 
state.  And  he  shall  therein  require  that  such  fugitive  be  appre- 
hended and  delivered  to  any  person  he  may  designate  in  such  requi- 
sition, specially  authorized  by  him,  to  receive  and  convey  such 
fugitive  to  this  state  to  be  dealt  with  according  to  law.  Such 
certificate  and  requisition  is  usually  sealed  with  the  privy  seal  of 
the  state,  and  signed  by  the  governor  and  attested  by  the  private 
secretary,  and  is  then  securely  attached  to  the  affidavit  or  copy  of 
indictment,  on  which  the  same  is  granted. 

§  86.  Such  requisition  and  the  proofs  annexed  are  then  deliv- 
ered by  the  governor  to  the  person  he  has  designated  and  empowered 
therein  to  receive  and  convey  here  such  fugitive.     The  governor 

1  Ante,  §  54. 
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at  the  time  of  granting  such  requisition,  also  gives  to  such  person 
a  separate  power  and  authority,  in  writing  under  his  hand  and  the 
privy  seal,  and  attested  by  the  private  secretary  in  the  same  man- 
ner as  the  requisition,  authorizing  such  person  to  receive  such 
fugitive  from  the  proper  authorities  of  the  state  on  which  such  re- 
quisition is  made,  and  to  convey  him  to  this  state  to  be  dealt  with 
according  to  law.  The  agent  so  empowered  should  also  be  fur- 
nished with  a  bench  warrant,  if  the  fugitive  has  been  indicted ;  or, 
if  not,  then  with  a  warrant  from  the  magistrate  before  whom  the 
complaint  was  made,  for  the  arrest  and  detention  of  the  prisoner. 

§  87.  Such  requisition,  with  the  proofs  annexed,  are  then  to  be 
presented  to  the  governor  or  chief  magistrate  of  the  state,  upon 
whom  the  requisition  is  made,  by  the  agent  or  person  so  author- 
ized to  receive  and  convey  such  criminal  to  this  state.  If,  on 
inspection,  such  governor  or  chief  magistrate  shall  find  that  such 
requisition  is  in  due  form,  and  that  the  proofs  are  sufficiently 
authenticated  by  the  governor  of  this  state,  and  that  they  show 
that  a  crime  has  been  *committed  within  the  meaning  of  the 
-■  constitution  of  the  United  States,  and  of  the  act  of  congress, 
he  issues  his  warrant  under  his  hand  and  seal  of  office,  to  the  sheriff, 
of  the  county  where  such  fugitive  is  supposed  to  be.  Such  warrant 
is  also  directed,  generally,  to  the  sheriff,  constable,  and  other  peace 
officers  of  all  the  counties  of  the  state,  and  requiring  him  and  them 
to  arrest  and  secure  such  fugitive,  wherever  he  may  be  found, 
within  the  state,  and  to  deliver  him  into  the  custody  of  the  person 
authorized  to  receive  him,  to  be  taken  back  to  the  state  from 
which  he  fled.  The  governor  also  delivers  a  duplicate  of  such 
warrant  to  the  person  so  authorized  to  receive  such  fugitive. 

§  88.  Under  this  warrant,  it  will  be  the  duty  of  ever}"-  sheriff,  con- 
stable, or  other  peace  officer,  to  whom  the  same  is  directed,  and 
delivered,  forthwith  to  arrest  such  fugitive,  if  he  may  be  found  with- 
in his  jurisdiction,  and  to  deliver  him  to  the  custody  of  the  per- 
son or  agent  so  authorized  to  receive  him.  When  such  warrant  is 
issued  by  the  governor  of  this  state,  for  the  arrest  of  a  fugitive  from 
another  state,  found  here,  under  and  pursuant  to  a  requisition  upon 
him  for  that  purpose,  the  powers  and  duties  of  every  sheriff,  or 
other  officer,  to  whom  such  warrant  is  directed  and  delivered  for 
execution,  are  the  same  in  all  respects,  as  upon  a  warrant  issued  by 
any  magistrate  here  for  the  arrest  of  one  charged  Avith  crime 
against  the  laws  of  this  state. 

§  89.  The  agent  or  person  authorized  to  recei-\'e  such  fugitive,  is 
empowered  to  transport  him  or  her  to  the  state   or  territorv  from 
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which  he  or  she  shall  have  fled.  And  if  any  person  or  persons  shall, 
by  force,  set  at  liberty,  or  rescue  the  fugitive  from  such  agent,  while 
transporting  him  or  her  as  aforesaid,  such  person  or  persons  shall, 
on  conviction,  be  fined  not  exceeding  five  hundred  dollars,  and  be 
imprisoned,  not  exceeding  one  year.i  When  a  fugitive  from  this 
state  shall  be  brought  here,  under  the  requisition  of  the  governor, 
he  shall  be  taken  to  the  county  where  the  indictment  was  found, 
and  delivered  to  the  keeper  of  the  common  jail  of  the  county,  un- 
less such  prisoner  desires  to  give  bail,  when  he  shall  be  taken  be- 
fore some  officer  of  such  county  authorized  to  let  to  bail  in  such 
case.  If  no  indictment  has  been  found  against  the  prisoner,  then 
he  shall  be  taken  to  the  count}'  where  the  warrant  issued,  and 
the  same  proceedings  shall  be  had  as  to  the  examination  of  the 
prisoner,  letting  him  to  bail,  or  committing  him  to  jail,  as  if  the 
arrest  had  been  made  in  this  state. 

§  90.  All  costs  and  expenses  in  the  apprehending,  securing,  and 
*transmitting  such  fugitive  to  the  state  or  territory  making 
such  demand,  shall  be  paid  by  such  state  or  territory.^  And  "- 
it  is  provided  by  law  in  this  state,  that  whenever  the  governor  there- 
of shall  demand  the  surrender  of  a  fugitive  from  justice  from  the 
governor  of  ^nj  other  state  or  territory,  or  foreign  government,  the 
accounts  of  the  persons  employed  by  him  for  that  purpose,  for  their 
services,  shall  be  audited  by  the  comptroller,  and  paid  out  of  the 
treasury.^ 

§  91.  When  one  flees  from  justice  from  another  state  or  territory, 
and  is  found  here,  any  magistrate  authorized  to  issue  a  warrant  for 
the  arrest  of  one  charged  with  crimes  committed  here,*  shall  have 
power  to  issue  process  for  the  apprehension  of  such  person.  And 
the  proceedings  shall  be  in  all  respects  similar  to  those  under  the 
statutes  of  this  state  for  the  arrest  and  commitment  of  persons  com- 
mitting offences  within  this  state.  If  upon  the  examination  it  shall 
satisfactorily  appear  that  such  person  has  committed  a  criminal  of- 
fence and  is  a  fugitive  from  justice,  such  magistrate  by  warrant, 
reciting  the  accusation,  shall  commit  such  fugitive  from  justice  to 
the  common  jail,  there  to  be  detained,  for  such  time,  to  be  specified 
in  said  warrant,  as  the  said  magistrate  shall  deem  reasonable,  to  en- 
able such  fugitive  to  be  arrested,  by  virtue  of  the  warrant  of  the 
executive  of  this  state,  issued  according  to  the  act  of  congress,  up- 
on the  requisition  of  the  executive    authority  of  the  state  or  terri- 

1  Laws  U.  S.  Feb.  12,  1793,  §  2, 1  Story's     ^  3r.  s.  104.3,  §.52;   [People  v.  Webster, 

ed  284.  3  Park  Cr.  R.  50i5.] 

2  Laws  U.  S.  Feb.  12, 1793,  §  2,  1  Story's     *  Ante,  §  54. 

ed.  2S4. 
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tory,  in  which  such  fugitive  conimitted  such  offence,  unless  such 
person  shall  give  bail  in  such  sum  as  the  magistrate  may  deem  prop- 
er, conditioned  that  he  will  appear  before  such  magistrate  at  such 
time  as  he  shall  deem  reasoiiable,  and  will  deliver  himself  up  to  be 
arrested  upon  the  warrant  of  the  executive  of  this  state.  The  per- 
son thus  arrested,  detained  or  bailed,  shall  be  discharged  from  such 
detention  or  bail,  unless  at  or  before  the  time  designated  in  the 
warrant  of  commitment,  or  in  the  condition  of  the  bond,  he  shall 
be  demanded  or  arrested  by  the  warrant  of  the  executive  of  this 
state.  It  shall  be  the  duty  of  the  magistrate  to  make  return  to  the 
next  court  of  sessions  of  the  county,  of  his  proceedings  in  the  prem- 
ises ;  and  it  shall  also  be  the  duty  of  such  court  to  inquire  into 
the  cause  of  the  arrest  and  detention  of  such  person  ;  and  if  such 
person  is  in  custody,  or  the  time  for  his  arrest  as  designated  in  the 
condition  of  the  bail  bond  has  not  elapsed,  the  said  court  of  ses- 
sions, in  its  discretion,  may  discharge  the  said  person  from  deten- 
tion, or  may  order  the  said  bail  bond  to  be  cancelled,  or  may  con- 
tinue his  detention  for  a  period  beyond  the  time  specified  in  the 
warrant  of  commitment,  or  may  order  new*  bail  to  be  given, 
J  conditioned  for  the  surrender  of  the  said  person  at  a  time 
shorter  or  longer  than  the  time  designated  in  the  bailbond  taken  by 
the  said  magistrate  ;  and  if  said  person  is  in  custody  may  take  bail, 
conditioned  for  his  appearance  before  said  court,  to  be  surrendered 
at  such  time  as  tlie  said  court  may  deem  reasonable  and  proper.^ 

7.    WHERE   RELIGIOUS    MEETINGS    ARE    DISTURBED. 

§  92.  No  person  shall  wilfully  disturb,  interrupt  or  disquiet 
any  assemblage  of  people,  met  for  religious  worship,  by  profane 
discourse,  rude  and  indecent  behavior,  or  by  making  a  noise,  either 
within  the  place  of  worship,  or  so  near  it  as  to  disturb  the  order 
and  solemnity  of  the  meeting,a  nor  shall  any  person  within  two 
miles  of  the  place  where  any  religious  society  shall  be  actually 
assembled  for  rehgious  worship,  expose  to  sale  or  gift,  any  ardent 
or  distilled  liquors,  or  keep  open  any  huckster  shop,  or  any  other 
place,  inn,  store  or  grocery,  than  such  as  shall  have  been  duly 
licensed,  and  in  which  such  person  shall  have  usually  resided  or 
carried  on  business  ;  nor  shall  any  person,  within  the  distance 
aforesaid,  exhibit  any  shows  or  plays,  unless  the  same  shall  have 
been  duly  licensed  by  the  proper  authority  ;  nor  shall  any  person 

1  3  R.  S.  998,  §§  41-4 

a  [See  Penal  Code,  §275;  2  R.  S.    927,  §  4;   L.   1824,  p.   374-  L    1872     c 

§  76;  1  Id.  074,   §  B4;  2   R.  L.  194,  690,  §  3.]  '  ' 
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withiu  the  distance  aforesaid,  promote,  aid,  or  be  engaged  in  any- 
racing  of  any  animals,  or  in  any  gaming  of  any  description ;  nor 
sliall  any  person  obstruct  the  free  passage  of  any  highway  to  any 
place  of  public  worship,  within  the  distance  aforesaid. 

§  93.  And  it  is  made  the  duty  of  all  sheriffs,  and  their  deputies, 
coroners,  marshals,  constables,  and  other  peace  officers,  who  may 
be  present  at  the  meeting  of  any  assembly  for  religious  worship 
which  shall  be  interrupted  or  disturbed  in  the  manner  prohibited, 
to  apprehend  the  offender,  and  take  him  before  some  justice  of  the 
peace,  or  other  magistrate  authorized  to  convict,  to  be  proceeded 
against  according  to  law.a  And  all  judges,  mayors,  recorders 
aldermen,  and  justices  of  the  peace,  within  their  respective  juris- 
dictions, upon  their  own  view  of  any  person  offending  as  afore- 
said, may  order  the  offender  into  the  custody  of  any  such  sheriff, 
or  other  peace  officer,  or  of  any  official  member  of  the  church  or 
society  so  assembled  and  disturbed,  for  safekeeping,  until  he  shall 
be  let  to  bail,  or  a  trial  for  such  offence  be  had.^ 

§  94.  The  duties  of  the  officer  in   making  arrests,  and  bringing 

the  prisoner  before  the   magistrate,  under   a  warrant  for  violation 

of  any  of  the  foregoing  provisions  are  the  same  as  under  warrants 

of  arrest  for  minor  offences.^ 

*  5  95.  If  the  person  arrested  shall    demand  a  trial  bv 

■  r*56 

jury,  the  justice  shall  issue  a  venire  to  any  constable  of  tlie     •- 

county,  or  marshal  of  the  city  where  the  offence  is  to  be  tried, 
commanding  him  to  summon  the  same  number  of  jurors,  and  in  the 
same  manner  as  is  provided  for  summoning  jurors  before  courts  of 
special  sessions.^ 

§  96.  If  any  person  convicted  of  any  such  offence,  shall  not  im- 
mediately pay  the  penalty  incurred,  with  the  costs  of  the  convic- 
tion, or  give  security,  to  the  satisfaction  of  the  officer,  before  whom 
the  conviction  shall  be  had,  for  the  payment  of  such  penalty  and 
costs,  within  twenty  days  thereafter,  he  shall  be  committed  by 
warrant,  to  the  common  jail  of  the  county,  until  the  same  be  paid, 
or  for  such  term,  not  exceeding  thirty  days,  as  shall  be  specified 
ill  the  warrant.* 

1  2  R.  S.  934,  §§  58,  60,  61.  s  2  R.  S.  935,  §  63. 

2  Ante  §  69.  <  2  K.  S.  935,  §  62. 

a  [The   church  officers  have  power  to  publicly  interrogatin;j  the  officiat- 

forcibly  remove  any  one  disturbing  a  ing  clergyman  as  to  an   allusion  in 

religious   meeting    in    the  manner  his  sermon,  may  be  removed  by  the 

designated  in  the  foregoing  ■<pction.  application  of    force  sufficient  for 

Beckett  v.  Lawrence,"  7   Abb.    Pr.  that  purpose  ;  and  that  it  is  not 

N.  S  403.     And  it  was  held  in  Wall  necessary  to  justify  the  force,   that 

V.  Lee,  34  N.  Y.  141,  that  any  one  the  disturbance  should  be  willful.] 
who    disturbs    divine    worship    by      c 
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8.    THEIR    DUTIES    UNDER    PEACE    WARRANTS. 

§  97.  A  warrant  for  tlie  arrest  of  one  to  compel  him  to  give 
security  to  keejD  the  peace,  shall  be  similar  in  form  to  warrants 
for  the  arrest  of  a  person  charged  with  the  commission  of  crime ; 
and  it  may  be  issued  by  the  same  ofEcers  and  no  others.^  The 
warrant  must  be  under  the  hand  of  the  magistrate  issuing  it,  and 
it  may  be  with  or  without  seal.^  It  need  not  contain  a  formal 
adjudication  that  there  is  reason  to  fear  the  commission  of  the 
offence  threatened.  But  it  would  seem  that  it  should  at  least  ap- 
pear upon  its  face,  that  complaint  had  been  made  in  writing,  and 
on  oath,  to  the  magistrate  who  issued  the  same.^ 

§  98.  The  warrant  should  be  executed  by  the  officer  to  whom 
the  same  is  directed  and  delivered,  in  the  same  manner  as  a  war- 
rant for  the  arrest  of  one  charged  with  crime.  But  if  the  magis- 
trate  issuing  such  warrant,  be  an  officer  of  limited  jurisdiction,  as  a 
justice  of  the  peace,  alderman  or  the  like,  the  arrest  can  only  be 
made  within  the  county  wliere  such  warrant  issued.  On  making 
the  arrest  the  officer  must  bring  the  party  forthwith  before  the 
magistrate  issuing  the  warrant ;  and  he  shall  be  detained  by  such 
officer,  under  the  direction  of  such  magistrate,  as  in  criminal  cases, 
until  he  is  discharged  or  gives  the  security  as  hereinafter  men- 
tioned, or  is  committed  to  jail  for  want  thereof. 

§  99.  When  the  party  has  been  brought  before  the  magistrate, 
he  may  be  required  by  him  to  enter  into  a  recognizance  in  such 
sum,  not  exceeding  one  thousand  dollars,  as  such  magistrate  shall 
^  direct,  with*  one  or  more  sufficient  sureties,  to  appear  at  the 

J  next  court  of  sessions,  to  be  held  in  such  county  .a  If  such 
recognizance  shall  be  given,  the  party  complained  of  shall  be  dis- 
charged. But  if  he  refuse  to  find  such  security,  it  shall  be  the 
duty  of  the  magistrate  to  commit  him  to  prison,  until  he  shall  find 
the  same,  specifying  in  the  warrant,  the  cause  of  such  commit- 
ment and  the  sum  in  which  such  security  was  required.*     But  it  is 

1  Ante,  §  54.  v.   The  Same,  23  Wend.  638.    [See 

2  GaViO  V.  Hall,  .5  Parker  C.  R.  fiol.  Code  Grim.  Proc,  c.  II.] 

»  a  R.   S.  991,  S§   1,  2,  3;    Bradstreet  v.     «  3  R.   S.  991  ,  §§  4,  :..   [See  also  Code 
Ferguson,  17  Wend.  181;  The  Same  Crim.  Proc,  §  90;  Gano  v.  Hall,  42 

N.  Y.  07;  s.  0.  .5  Park  Cr.  R.  Cwl.] 

a  [See  K.  Y.    Code   Crim.  Proc.,   §89.  Steel  y.  State,  4  Ind.  561;   Com.  v. 

See  also  Carpenter's  case,  1  C.  Ilall  Morey,  S  Mass.   7S;  Com.   \.  Ward, 

Rec.   164;  Richmond  v.  Dayton,  10  4  Mass.  497,)  or  the  jury  brings  in 

Johns,  398.      The  magistrate  may  a  verdict  of  not  guilty.  See  Doyle's 

require  sureties  even  though  the  case  Case,  19  Abb.  Pr.    269;    People  v. 

is  vreak  (See  Collins  v.   State,   II  Berner,  13  Johns.  3S3;    Bamber  v. 

Ind.   312;    Long  v.    State,    10  Ind.  Com.    10  Pa.   St.    119;    Respublica 

353;  Conklin  v.   State,  8  Ind.  458;  v.  Donegan,     Yeates  (Pa.)  437.] 
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not  necessary  to  state  the  offence  with  which  the  party  is  charged 
with  having  threatened  to  commit.  It  is  enough  if  it  state  the 
requirement  to  give  security  and  the  refusal  to  do  so.^ 

§  100.  Any  person  committed  to  jail  for  not  finding  sureties 
for  the  peace  as  above  prescribed,  may  be  discharged  by  any  two 
justices  of  the  peace  of  the  county,  upon  his  giving  such  security 
as  was  first  required  of  him.^  After  the  record  of  commitment 
shall  have  been  filed  with  the  clerk  of  the  county,  one  justice  can 
not  accept  such  security.     Two  justices  must  unite.^ 

§  101.  It  is  further  provided  that  every  person  who,  in  the  pres- 
ence of  a  magistrate  authorized  to  issue  a  warrant  in  such  case,  or 
in  the  presence  of  any  court  of  record,  shall  make  any  affray,  or 
threaten  to  kill  or  beat  another,  or  to  commit  any  oifence  against 
his  person,  or  property ;  and  all  persons  who,  in  the  presence  of 
such  magistrate  or  court,  shall  contend  with  hot  and  angry  words, 
may  be  ordered  by  such  magistrate  or  court  without  any  other 
proof,  to  give  security  as  above  specified,  and  in  default  he  may 
commit  such  person  to  jail  until  he  shall  give  the  same.* 

9.   DISORDERLY    PERSONS.^ 

§  102.  The  warrant  for  the  arrest  of  a  disorderly  person,  shall 
be  issued  by  a  justice  of  the  peace,  and  be  in  the  same  form  as  in 
the  case  of  a  warrant  for  the  arrest  of  one  for  crime  ;  and  the  ar- 
rest should  be  made  in  the  same  manner  if  the  party  can  be  found 
within  the  county  where  the  warrant  was  issued  ;  and  he  shall  be 
brought  forthwith  before  the  justice.  And  on  being  so  brought 
before  such  justice,  he  may  require  of  the  offender  sufficient  sure- 
ties for  his  or  her  good  behavior  for  the  space  of  one  year.  In 
default  of  such  sureties  being  found,  the  justice  shall  make  up, 
sign  and  file  in  the  county  clerk's  office,  a  record  of  such  convic- 
tion, specifying  generally  the  nature  and  circumstances  of  the 
offence,  and  shall  by  warrant  under  his  hand,  commit  such  offender 
to  the  common  jail  of  the  city*  or  county,  there  to  remain       ^^g 

1  Bradstreet  v.  Ferguson,  17  Wend.  181;      »  The  People  v.  Brown,  23  Wend.  47. 

and  2.3  Wend.  638.  *  3  R.  S.  991,  §  8. 

2  3  R.  S.  991,  §  6. 

a  [As  to  who   are  disorderly  persons  v.    Haramill,   33  Hun,   .348;  People 

See  Code  Civ.  Proc,  §  899.  People  v  Miller,  -W  Hun,  82   84;    Suter  v. 

ex  rel  Black  v.  .Strickland,  13  Abb.  Shelley,   40  Hun.    197  ;    People  v. 

N    C    473  •    Bennac   v.    People,  4  Klock,   4s   Hun  275,  277;    Bulkley 

Barb  '  164-  In  matter  of  McMahon,  v.  Boyce,  48  Hun,  2.59,  262;   People 

66  How  Pr    285;  People  v.  Cutler,  v.  Carrall,  3  Park.  Cr.  R.  73;  People 

28  Hun'  465-  Commis.  of  Charities  v.  Rowland,  1  Wheeler  Cr.  Cas.  286.] 
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until  such  sureties  be  found,  or  such  offender  be  discharged  accord- 
ing to  law.^ 

§  103.  Any  person  committed  to  the  common  jail  for  not  finding 
sureties  for  good  behavior,  may  be  discharged  by  any  two  justices 
of  the  peace  of  the  countj',  upon  giving  such  sureties  for  good  be- 
havior as  were  originally  required  from  such  offender.  After  the 
record  of  conviction  has  been  made  and  filed,  the  magistrate  who 
made  the  commitment  cannot  accept  of  the  sureties  originally  re- 
quired by  him,  and  discharge  the  party.  Two  justices  must  unite 
to  accept  the  security.^ 

10.   BEGGARS   AND   VAGRANTS.a 

§  104.  All  idle  persons  who,  not  having  any  visible  means  to 
maintain  themselves,  live  without  employment ;  and  all  persons 
wandering  abroad  and  lodging  in  taverns,  groceries,  beer  houses,  out 
houses,  market  places,  sheds  or  barns,  or  in  the  ojien  air,  and  not 
giving  a  good  account  of  themselves ;  all  persons  wandering  abroad 
and  begging,  or  who  go  about  from  door  to  door,  or  place  themselves 
in  the  streets,  highway,  passages,  or  other  public  places,  to  beg  or 
receive  alms,  shall  be  deemed  vagrants.^  b 

§  105.  It  shall  be  the  duty  of  every  constable  or  other  peace 


1  2  R.   S.   903,  §  2.    [As  to  disorderly 

persons  see  2  R.  S.  (Sth  ed.  )p.  986, 
§  18;  4  Id.  p.  2753,  §  1;  Id.  p.  2864, 
§  5;  L.  1873,  c.  357;  L.  1865,  c.  172. [ 

2  2  R.  S.  904,  §  6;  The  People  v.  Brown, 

a  Ark.— Dig.  1858,  p.  1065. 

Neb.— R.  S.  676. 
6  [The  following  persons  are  vagrants: 

1.  A  person  who,  not  having  visible 
means  to  maintain  herself,  lives 
without  employment; 

2.  A  person  who,  being  an  habitual 
drunkard,  abandons,  neglects  or 
refuses  to  aid  in  the  support  of  his 
family; 

3.  A  person  who  has  contracted  an 
infectious  or  other  disease,  in  the 
practice  of  drunkenness  or  de- 
bauchery, requiring  charitable  aid 
to  restore  him  to  health; 

4.  A  common  prostitute  who  has  no 
lawful  employment,  whereby  to 
maintain  herself; 

5.  A  person  wandering  abroad  and 
begging,  or  who  goes  about  from 
door  to  door,  nr  places  himself  in 
the  streets,  lii^'liways,  passages,  or 
other  public  places,  to  beg  or 
receive  alms ; 

6.  A  person   wandering  abroad  and 


23  Wend.  47.  [See  Code  Grim.  Proc. 
§  907.  as  amended  by  L.  1884,  c.  394, 
also  People  ex.  rel.  Van  Houton  v. 
Sadler,  97  N".  Y.  146.] 
2R.  S.  879,  §  1. 

lodging  In  taverns,  groceries,  ale- 
houses, watch  or  station-houses, 
out-houses,  market  places,  sheds, 
stables,  barns  or  uninhabited  build- 
ings or  in  the  open  air,  and  not 
giving  good  account  of  himself; 

7.  A  person,  who,  having  his  face 
painted,  discolored,  covered  or  con- 
cealed, or  being  otherwise  disguised, 
in  a  manner  calculated  to  prevent 
his  being  identified,  appears  in  a 
road  or  public  highway,  or  in  a  field, 
lot.  wood  or  inclosm'e; 

8.  Any  child  between  the  age  of  five 
and  fourteen,  having  sufficient 
bodily  health  and  meiital  capacity 
to  attend  the  public  school,  found 
wandering  in  the  streets  or  lanes  of 
any  city  or  incorporated  village,  a 
truant,  without  any  lawful  occupa- 
tion. 2  N.  Y.  R.  S.  836,  §  1;  N.  Y. 
Code  Civ.  Proc,  §  887.  See  N.  Y. 
Penal  Code,  §  291 ;  3  N.  Y.  R.  S. 
(Sth  ed.)  p.  2152,  „§§  1-7;  L.  1885, 


AND   ON   AEEBST   POK   CRIME.  69 

officer,  whenever  required  by  any  person,  to  carry  such  vagrant 
before  a  justice  of  the  peace  of  the  same  town,  or  before  the  mayor, 
recorder,  or  any  of  the  aldermen  of  the  city  in  which  such  vagrant 
shall  be,  for  the  purpose  of  examination. ^ 

§  106.  If  such  magistrate  shall  be  satisfied  by  the  confession  of 
the  offender,  or  by  competent  testimony,  that  such  person  is  a 
vagrant  within  the  description  aforesaid,  he  shall  make  up  and  sign 
a  record  of  conviction  thereof,^  which  shall  be  filed  in  the  office  of 
the  county  cler'i,  and  shall  by  warrant,  under  his  hand,  commit 
such  vagrant,  if  he  be  not  a  notorious  offender,  and  be  a  proper 
object  for  such  relief,  in  the  county  poor  house,  if  there  be  one,  or 
to  the  alms  house  or  poor  house  of  such  town  or  city,  for  anytime, 
not  exceeding  six  months,  there  to  be  kept  at  hard  labor ;  or  if  the 
offender  be  an  improper  person  to  be  sent  to  the  poor  house,  then 
he  shall  be  committed  to  the  bridewell  or  house  of  correction,  of 
such  city  or  county,  if  there  be  one,  and  if  none  to  the  common  jail 
of  such  county,  for  a  term,  not  exceeding  sixty  days,  there  to  be 
kept,  if  the  *justice  think  proper  so  to  direct,  upon  bread  and 
water  only,  for  such  time  as  he  shall  direct,  not  exceeding  ■- 
one-half  of  the  time  for  which  he  shall  be  committed.^  And  if  q,ny 
child  shall  be  found  begging  for  alms,  or  soliciting  charity  from  door 
to  door,  or  in  any  street,  highway  or  public  place  of  any  city  or  town, 
any  iistice  of  the  peace,  on  complaint  and  proof  thereof,  shall  com- 
mit such  child  to  the  county  poor  house,  if  there  be  one,  or  to  the 
alms  house,  or  other  place  provided  for  the  support  of  the  poor.^ 

§  107.  Every  person  who  having  his  face  painted,  discolored, 
covered  or  concealed,  or  being  otherwise  disguised,  in  a  manner 
calculated  to  prevent  him  from  being  identified,  shall  appear  in 
any  public  highway,  or  in  any  field,  lot,  wood  or  enclosure,  may 
be  pursued  and  arrested  by  any  sheriff,  deputy  sheriff,  constable, 
marshal  of  a  city,  or  other  public  peace  officer,  or  other  citizen  of 
the  county  where  such  person  or  persons  shall  be  found  disguised 
as  aforesaid,  and  who  may  of  his  own  authority,  and  without  pro- 
cess, arrest,  secure,  and  convey  to  any  magistrate  authorized  to 
issue  a  warrant  for  the  arrest  of  persons  charged  with  any  offence,* 
residing  in  the  county  where  such  arrest  shall  be  made,  any 
person  who  shall  be  found  having  his  face  painted,  discolored, 
covered  or  concealed,  or  being  otherwise  disguised,  as  aforesaid,  to 

1  2  R.  S.  879,  §§  1,  2.  *  Ante,  §  54.  [Code  Crim.  Proc,  §§  887, 

2  2  R.  S.  879,  §  3.  892.] 

3  2  R.  S.  879,  §  4. 

a  [See  Code  Crim  Proc,  §  891.] 
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be  examined  and  proceeded  against ;  and  it  shall  be  the  duty  of 
any  sheriff,  deputy  sheriff,  constable,  marshal  or  other  peace  officer, 
whenever  any  of  them  shall  discover  any  person  with  his  face  so 
painted,  discolored,  covered  or  concealed,  or  being  otherwise  dis- 
guised as  aforesaid,  immediately  to  arrest,  secure  and  convey  such 
person  to  any  such  magistrate,  to  be  proceeded  with  according  to  law ; 
and  whenever  any  such  officer  shall  receive  credible  information  of 
any  person  having  his  face  so  painted,  discolored,  covered  or  con- 
cealed, or  being  otherwise  disguised  as  aforesaid,  it  shall  be  the 
duty  of  every  such  officer  forthwith  to  pursue  such  person,  and 
arrest,  secure  and  convey  him  to  any  such  magistrate.^ 

§  108.  In  the  execation  of  the  duties  above  prescribed,  any 
sheriff,  constable,  marshal,  or  other  peace  officer  shall  be  authorized 
to  command  any  male  inhabitant  of  this  county,  or  as  many  as  he 
shall  think  proper,  to  assist  him  in  seizing,  arresting,  confining,  and 
conveying  to  any  such  magistrate,  and  in  committing  to  the  com- 
mon jail  of  the  county,  every  person  with  his  face  so  painted,  dis- 
colored, covered  or  concealed,  or  being  otherwise  disguised  as  afore- 
said ;  and  any  inhabitant  so  commanded,  may  provide  himself  or  be 
provided  with  such  means  and  weapons  as  the  officer  giving  such 
command  shall  *designate.  And  every  person  so  com- 
-1  manded,  who  shall  refuse  or  neglect  without  lawful  cause,  to 
obey  such  command,  shall  be  deemed  guilty  of  a  misdemeanor  and 
be  subject  to  a  fine  not  exceeding  fifty  dollars,  or  to  imprisonment, 
not  exceeding  one  year,  or  to  both.^ 

§  109.  Any  magistrate  to  whom  complaint  shall  be  made,  that 
any  person  has  appeared  in  the  public  highway,  or  in  any  lot,  field, 
woods,  or  enclosure,  with  his  face  so  painted,  discolored,  covered  or 
concealed,  or  being  otherwise  disguised  as  aforesaid,  may,  in  his  dis- 
cretion, by  warrant  under  his  hand,  depute  and  empower  any  elector 
of  the  county  to  arrest,  seize,  confine,  and  bring  such  person  before 
such  magistrate,  to  answer  such  complaint.  And  in  any  such  war- 
rant, or  in  any  other  warrant  or  process  against  any  person  charged 
with  having  his  face  so  painted,  discolored  covered  or  concealed,  or 
being  otherwise  disguised  as  aforesaid,  whose  name  shall  not  be 
known,  it  shall  be  sufficient  to  describe  the  offender  by  some  fictitious 
name.^ 

§  110.  When  any  such  person  shall  have  been  arrested  and 
brought  before  any  judge,  or  other  officer  authorized  to  issue  pro- 

1  4  E.  S.  880,  §§  .'i,  6.  '  2  K.    S.  881,    §   9.    [See  Code  Crim. 

2  2  R.  S.  880,  §§  7,  8.  [See  Penal  Code  Proe.,  §  8  98.] 

§121.] 
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cess  for  the  apprehension  of  persons  charged  with  any  offence  of 
the  same  county  where  he  shall  be  arrested,  and  who  shall  not  give 
a  good  account  of  himself,  shall  be  deemed  a  vagrant,  within  the 
provisions  of  the  second  title  of  chapter  twenty  of  the  first  part  of 
the  Revised  Statutes:  and,  on  conviction  by  his  own  confession, 
or  by  competent  testimony,  shall  be  committed  to  and  be  imprisoned 
in  the  county  jail  of  the  county  where  such  persons  shall  be  found, 
for  a  term  not  exceeding  six  mouths.^ 

11.   TO  PREVENT   GAMING." 

§  111.  On  the  day  of  any  militia  parade  or  rendezvous,  or  of 
any  town  meeting,  or  of  any  annual  or  special  election,  or  on  the  day 
of  the  assembling  of  any  of  the  inhabitants  of  this  state,  to  cele- 
brate the  anniversary  of  American  independence,  no  person  shall 
expose  to  the  jDublic,  or  have  in  his  possession,  within  half  a  mile 
of  the  place  of  such  parade,  rendezvous,  town  meeting,  election  or 
celebration,  any  eo-table,  wheel  of  fortune,  or  other  gaming  table, 
or  gaming  machine  or  box  ;  and  every  person  offending  against  this 
provision,  shall  forfeit  twentj^-five  dollars,  to  be  recoveretl  by  and 
in  the  name  of  the  overseers  of  the  town  where  the  offence  Mvas 
committed,  for  the  use  of  the  *poor.  And  it  shall  be  the 
dut}^  of  all  sheriffs,  and  of  all  other  executives,  judicial  or  L 
minjjterial  officers,  concerned  in  the  administration  of  justice,  to 
break,  burn,  or  otherwise  destroy  every  such  table,  box  and  ma- 
chine so  exposed  or  possessed  contrary  to  the  above  provisions.^ 

§  112.  And  if  any  person,  for  gambling  purpnses,  shall  keep  or 
exhibit  any  gambling  table,  establishment,  device  or  apparatus,  or 
if  any  person  or  persons  shall  be  guilty  of  dealing  "faro  "'  or  bank- 
ing for  others  to  deal  "faro,"' or  acting  as  "  look-out  "  or  game- 
keeper, for  the  game  of  "  faro,"  or  any  other  banking  game,  where 
money  or  property  is  dependent  on  the  result ;  or  if  any  person 
shall  sell  or  vend  lottery  policies,  purporting  to  be  governed  by 
the  drawing  of  any  public  or  private  lottery  ;  or  if  any  person  shall 
endorse  a  book  or  any  other  document  for  the  purpose  of  enabling 
others  to  sell  or  vend  lotteiy  policies,  he  shall  be  taken  and  held  as 
a  common  gambler,  and  upon  conviction  thereof,  shall  be  sentenced 

12R.S.  880,  §5.  "'^   K.    S.  1)23,   §§  4,    5.    [Penal   Code, 

§§  330,  3.-,7.] 

a  [Cal.— 4  Deer.  Codes*  St.,  §335.]  Miss.— Rev.    Code  .598.    [Id.    1880,   § 

Conn.— Rev  1,  866,  p.  484.  2858.] 

IU.-lSt.  396.  O.-IR.  S.  663. 

Ky.— 1  R.  S.  563.    [Gen.  St.  1879,  p.  Wis.— R.  S.  961,  972. 
468.] 
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to  not  less  than  ten  days  liavd  labor  in  the  penitentiary,  or  not 
more  than  two  years  hard  labor  in  the  state  prison,  and  be  fined 
in  any  sum  not  more  tlian  one  thousand  dollors,  to  be  paid  into 
the  count}'  treasury  where  such  conviction  shall  take  place,  for 
the  use  of  the  common  schools  therein,  to  be  divided  among  the 
school  districts  in  that  county,  in  the  same  mannei'  as  the  school 
monej'  of  the  state  is  divided  among  said  distiicts,  and  in  default 
thereof  shall  remain  imprisoned  until  such  fine  be  remitted  or 
paid.^ 

§  113.  If  any  person  shall  keep  a  room,  building,  arbor,  booth, 
shed,  tenement,  boat  or  float,  to  be  used  or  occupied  for  gambling, 
or  shall  knowingly  permit  the  same  to  be  used  or  occupied  for 
gambling,  or  if  the  owner,  superintendent  or  agent  of  any  room, 
building,  arbor,  booth,  shed,  tenement,  boat  or  float,  shall  rent  the 
same  to  be  used  or  occupied  for  gambling,  he  shall,  on  conviction 
thereof,  be  fined  in  any  sum  not  less  than  fifty,  nor  more  than 
five  hundred  dollars.^ 

§  114.  If  any  commander,  owner  or  lessee  of  any  boat  or  float 
shall  knowingly  permit  any  gambling  for  money  or  property,  on 
such  boat  or  float,  and  shall  not,  upon  his  knowledge  of  the  fact,  im- 
mediately prevent  the  same,  he  shall,  upon  conviction  thereof,  be 
held  responsible  for  the  money  or  property  so  lost,  and  fined  in 
any  sum,  not  more  than  five  hundred  dollars.^ 

§  115.  If  any  person  shall,  through  invitation  or  device,  persuade 
or  prevail  on  any  person  to  visit  any  room,  building,  arbor,  booth, 
shed,  tenement,  boat  or  float,  kept  for  the  purpose  of  gambling,  he 
*shall,  upon  conviction  thereof,  and  upon  proof  that  tlie 
-I  person  so  invited,  has  gambled  therein,  be  held  responsible 
for  the  money  or  property  lost  by  such  person  so  invited  or  pur- 
suaded,  by  reason  of  such  invitation  or  device,  and  in  addition 
thereto,  he  shall  be  fined  and  imprisoned  as  mentioned  in  the  pre- 
ceding section  one  hundred  and  twelve.* 

§  116.  And  every  sheriff  or  constable  to  whom  the  warrant  of 
any  mlagistrate  or  police  justice  of  any  town  or  city,  shall  be  di- 
rected and  delivered  for  the  arrest  of  any  person  charged  with  any 
offence  under  the  statutes  of  this  state  against  gaming,  sliall  exe- 
cute the  same  according  to  the  Qommand  thereof.     And  if  any 

1  2  K.  iS.  920,  §  2:;.  [Penal  f'udo,  §§  33S,  a  very  full   discussion   of  the  sub- 

345.1  ject  of  "  Gaming."] 

2  2  R.  S.  926,  §  22.     [Penal  Code,  §  343,      '  2  U.  S.  !)2S,  §  28. 

See  8  Am.  &  Eng.  Encycl.    of  L.      *  2  R.  S.  928,  §  26. 
p.  1033  et  seq,  where  will  be  found 
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such  warrant  shall  show,  upon  its  face,  that  an  affidavit  has  been 
made  and  filed  with  the  magistrate  issuing  it,  stating  that  the 
affiant  has  reason  to  believe  and  does  believe  that  the  person 
against  whom  such  warrant  is  issued,  has  upon  his  person,  or  at 
any  other  place  named  in  such  affidavit,  and  set  forth  in  such  war- 
rant, any  specified  articles  of  personal  property,  or  any  gaming 
table,  device  or  apparatus,  or  any  lottery  policies,  public  or  private, 
the  discovery  of  which  might  lead  to  establish  the  truth  of  such 
charge;  and  if  said  warrant  also  commands  the  officer  to  whom 
the  same  is  directed  and  delivered  to  make  diligent  search  for  such 
property  and  table,  device  or  apparatus,  and  if  found,  to  bring  the 
same  before  such  magistrate,  it  shall  be  the  duty  of  such  officer  to 
search  the  person  of  said  party,  or  the  place  so  designated  in  such 
warrant  for  the  discovery  of  the  property  so  designated  and  in  the 
execution  of  such  warrant,  the  officer  will  have  the  same  power 
and  authority  as  upon  the  execution  of  a  search  warrant  for  stolen 
or  embezzled  property.  If  the  officer  shall  discover  such  property 
he  shall  seize  and  deliver  the  same  to  the  magistrate  or  justice 
before  whom  he.  takes  the  same,  who  shall  retain  possession  of  said 
property,  and  be  responsible  therefor  until  the  discharge  or  com- 
mitment or  letting  to  bail  of  the  person  so  charged,  and  in  case  of 
such  commitment  or  letting  to  bail,  such  officer  shall  retain  such 
property  subject  to  the  order  of  the  court  before  which  such  of 
fender  may  be  required  to  appear,  until  his  discharge  or  conviction. 
And  in  case  of  the  conviction  of  such  person,  the  gambling  table, 
device  or  apparatus  shall  be  destroyed,  and  the  household  property 
and  other  fixtures  belonging  to  such  gambling  place  shall  be  held 
liable  to  be  sold  to  pay  any  judgment  and  costs  which  may  be  ren- 
dered against  such  person;  and  after  the  payment  of  such  judg- 
ment and  costs,  the  surplus,  if  any,  shall  be  paid  into  the  treasury 
of  the  county  where  such  prosecution  *shall  take  place,  to 
be  divided  among  the  school  districts  of  the  county,  as  ■- 
provided  in  section  one  hundred  and  twelve.  And  in  case  of  the 
discharge  of  such  person  by  the  magistrate  or  court,  the  officer 
having  such  property  in  his  custody,  shall,  on  demand,  deliver  it 
to  such  person. 1 

§  117.  And  every  sheriff  or  constable  shall  also  execute  the  war- 
rant of  any  justice  of  the  peace,  police  justice,  chief  magistrate  of 
any  municipal  corporation,  or  judge  of  any  court  of  record,  to 
whom  the  same  is  directed  and  delivered,  to  seize  any  gambling 

1  2  E.  S.  927,  §  24 
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tables,  apparatus,  establishment  or  device  kept  by  any  person  for 
the  purpose  of  being  used  to  win  or  gain  money  or  other  property^ 
or  by  any  other  person,  or  any  lottery  policies  of  any  lotteries ; 
which  warrant,  if  the  same  so  directs,  will  authorize  such  sheriff'  or 
constable  within  his  proper  jurisdiction,  after  demanding  entrance, 
to  break  open  and  enter  any  liouse  or  place  wherein  such  gambling 
table,  establishment,  apparatus  or  device  shall  be  kept,  and  to 
deliver  the  same  to  the  maj'or  of  the  city,  president  of  the  village, 
supervisor  of  the  town,  or  clerk  of  the  county  where  such  seizure 
shall  be  made,  who  shall  keep  the  same  until  the  term  of  the  courc 
at  which  the  case  shall  be  tried,  and  the  court  shall  then,  if  there 
be  no  necessity  of  keeping  the  property  to  be  produced  on  the 
trial  of  an  offender  against  the  statute,  have  a  jury  summoned 
to  try  the  fact  whether  the  property  taken,  was  or  is  used  for 
gambling,  and  if  the  finding  shall  be  that  the  property  was  used 
for  gambling,  the  court  shall  order  such  property  to  be  broken  up 
and  sold  by  the  sheriff  of  the  county,  and  the  proceeds  shall,  after 
the  payment  of  costs,  go  into  the  treasury  of  the  county,^  for  the 
use  of  the  common  schools  thereof,  to  be  divided  among  the  dis- 
tricts thereof  as  herein  before  mentioned.^ 

§  118.  It  shall  be  the  duty  of  all  sheriffs,  police  officers,  con- 
stables and  prosecuting  or  district  attorneys,  to  inform  against  and 
prosecute  all  persons  whom  they  sliall  have  credible  reason  to 
believe  are  offenders  against  the  provisions  of  the  act  of  1851, 
against  gaming,  and  for  refusal  so  to  do,  they  shall  be  guilty  of  a 
misdemeanor,  and  punished  by  a  fine  of  not  more  than  five  hun- 
dred dollars.^ 

12.    TO    PEEVBNT    EACING. 

§  119.  It  shall  be  the  duty  of  all  officers  concerned  in  the  admin- 
istration of  justice,  to  attend  at  the  place  where  they  shall  know  or 
be  informed  that  any  race  is  about  to  be  run,  contrar3'  to  the  pro- 
visions of  law,  and  there  give  notice  of  the  illegality  thereof,  and 
jij  -,  *endeavor  to  prevent  such  race,  by  dispersing  the  persons 
collected  for  the  purpose  of  attending  the  same,  and  bj-  all 
other  ways  and  means  in  their  power.  Upon  their  own  view  of 
any  person  offending  against  the  provisions  of  law  against  racing, 
as  well  as  upon  the  testimony  of  others,  such  judges  and  justices 
shall  issue  warrants  for  the  immediate  apprehension  of  the  per- 

1  2  R.  S.  927,  §  25.  8  2  R.  S.  928,  §  27. 

^  Ante,  §  112. 
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ons  SO  offending,  to  the  end  that  they  may  be  compelled  to  enter 
into  recognizances  with  sufficient  sureties  for  their  good  be- 
havior, and  for  their  appearance  at  some  proper  court  to  answer 
for  said  offence. ^ 

13.    TO   PREVENT   PRIZE   FIGHTING. 

§  120.  All  prize  fighting  between  persons,  game  birds  or  game 
cocks,  dogs  or  bulls  or  bears,  or  between  dogs  and  rats  or  dogs  and 
badgers,  or  any  other  animal  is  prohibited.  And  any  magistrate 
having  power  to  take  complaints  of  a  criminal  nature  may,  on  com- 
plaint, issue  a  warrant  to  any  officer  of  the  county  having  power 
to  execute  a  warrant,  reciting  therein  the  name  of  the  complainant 
and  his  residence,  and  the  substance  of  his  complaint,  and  theiein 
directing  such  officer  to  proceed  and  prevent  the  said  fight  by 
arresting  any  person  or  persons  found  wilfully  witnessing  the 
same ;  and  he  may  call  to  his  aid  the  civil  power  of  his  county ; 
and  upon  any  arrest  the  persons  so  arrested  shall  be  taken  before 
the  magistrate  who  issued  the  warrant.^ 

§  121.  Every  person  who  shall,  in  this  state,  set  on  foot  or  aid 
or  abet  in  any  way  any  pi'ize  fight  between  two  persons,  either 
within  or  without  the  state ;  and  every  person  who  shall,  in  this 
state,  send  in  writing,  or  publish  any  challenge,  or  acceptance  uf 
any  challenge  for  such  fight,  and  every  person  who  shall,  within 
this  state,  assist  any  person  in  training  for  such  fight;  and  every 
inhabitant  of  this  state  who  shall  go  out  of  it  to  engage,  take  part 
in,  or  to  be  present  at  such  fight,  shall  be  guilty  of  a  misdemeanor. 
And  if  it  shall  be  made  to  appear  to  any  magistrate  having  power 
to  hear  complaints  in  criminal  cases,  that  there  is  reasonable 
ground  to  apprehend  that  any  of  the  above  mentioned  offences  is 
about  to  be  committed,  such  magistrate  shall  issue  his  warrant  to 
the  sheriff  or  constable  of  his  county,  for  the  arrest  of  the  person 
or  persons  so  about  to  offend;  and  if  such  persons,  on  being 
brought  before  him,  shall  omit  or  refuse  to  enter  into  the  required 
bond,  the  magistrate  shall  commit  such  persons  to  the  county  jail, 
there  to  remain  until  discharged  by  a  court  of  record  having  crim- 
inal jurisdiction.  But  he  may  at  any  time  be  discharged  on  habeas 
corpus,  by  executing  such  bond.  And  it  is  made*  the  duty 
of  all  sheriffs,  constables,  policemen  and  watchmen  who  shall 
have  reasonable  grounds  to  believe  that  any  of  the  above  offences 

1 2  E.  S.  932,  §  50.     [Id.  8th  ed.  vol.  .3,  p.  respecting   prize-fighting    see  Code 

222,  §  56.]  Crim.  Proc.,  §§  133,  458-465.] 

*3R.  S.  980,  §§57,  58.     [As  to  the  law 
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is  about  to  be  committed  witliin  their  jurisdiction,  to  make  com- 
plaint to  some  magistrate  within  their  jurisdiction  ;  and  if  any 
such  officer  shall  wilfully  neglect  his  duty  in  this  respect  he  shall, 
upon  conviction,  be  deemed  guilty  of  a  misdemeanor,  and  shall 
also  forfeit  his  office. ^ 

14.  TO  PREVENT  CRUELTY  TO  ANIMALS. 

§  122.  Cruelty  to  animals  is  forbidden  in  this  state,  and  so  is  car- 
rying an  animal  in  a  vehicle  in  a  cruel  and  inhuman  manner  ;  and 
whenever  any  person  offending  shall  be  taken  into  custody  therefor 
by  any  officer,  such  officer  may  take  chai'ge  of  such  vehicle  and  its 
contents,  and  deposit  the  same  in  some  safe  place  of  custody;  and 
any  necessary  expense  which  may  be  incurred  for  taking  charge  of 
and  keeping  and  sustaining  the  same  shall  be  a  lien  thereon,  to  be 
paid  before  the  same  can  lawfully  be  removed.  Or  the  said  ex- 
penses or  any  part  remaining  unpaid  may  be  recovered  of  the 
owner  in  any  action  therefor.  And  any  agent  of  the  American 
Society  for  the  prevention  of  cruelty  to  animals,  upon  being  des- 
ignated by  the  sheriff  of  any  county  in  this  state,  may  within  such 
county  make  arrests  and  bring  before  any  court  or  magistrate 
thereof  having  jurisdiction,  offenders  found  violating  the  pro- 
visions of  the  act.2 

15.    TO  PREVENT  INTEMPERANCE. 

§  123.  It  is  made  the  duty  of  every  sheriff,  under  sheriff,  deputy 
sheriff,  constable,  marshal,  police  or  officer  of  police,  to  arrest  all 
persons  found  actually  engaged  in  the  commission  of  any  offence 
in  violation  of  the  act  of  1857,  entitled  "  An  act  to  suppress  intem- 
perance and  regulate  the  sale  of  intoxicating  liquors,"  and  forth- 
with to  carry  such  person  before  any  magistrate  of  the  same  city 
or  town,  to  be  dealt  with  according  to  the  provisions  of  such  act. 
And  it  shall  be  the  duty  of  every  such  officer,  whenever  he  shall 
find  any  person  intoxicated  in  any  public  place,  to  apprehend  such 
person  and  take  him  before  some  magistrate  of  the  city  or  town  ; 
and  if  such  magistrate  shall,  after  due  examination,  deem  him  too 
much  intoxicated  to  be  examined,  or  to  answer  on  oath  correctly, 
he  shall  direct  such  officer  to  keep  him  in  some  jiiil,  lock-up  or  other 
safe  and  convenient  place,  until  he  become  sober,  and  thereupon 
forthwith  to  bring  him  before  said  magistrate.  And  it  is  declared 
that  it  shall  be  the  duty  of  such  officers  to  arrest  or  cause  to  be 

1 4  R.  S.  666,  §§  1,  2,  3,  4.  a  Laws  1807,  ch.  07o,  §§  1-8. 
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arrested  all  such  persons  *when  so  intoxicated,  and  of  the 
magistrate  to  entertain  such  complaints  and  make  such  ex-     •- 
amination,  under  the  penalty  of  fifty  dollars,  witli  full  costs  of  suit 
for  any  neglect  to  comply  with  the  provisions  of  section  seventeen 
of  said  act.^ 

16.   TO   INVESTIGATE   THE   ORIGIN   OP   FIRES. 

§  124.  Whenever  it  shall  be  made  to  appear  by  the  affidavit  of  a 
credible  witness,  that  there  is  ground  to  believe  that  any  building 
has  been  maliciously  set  on  fire  or  attempted   to  be,  any  coroner, 
sheriff  or  deputy  sheriff  in  the  county  in  whicli  such  crime  is  sap- 
posed  to  have  been  committed,  to  whom  such  affidavit  shall  be 
delivered,  and  who  shall  be  requested  in  writing  by  tlie  president, 
secretary  or  agent  of  any  insurance  company,  or   by  two  or  more 
reputable  freeholders,  to  investigate  the  truth  of  such  belief,  shall 
do  so  without  delay,  and  for  this  purpose  he  shall  possess  all  the 
powers  conferred   upon   coroners  for  the   purpose  of  holding  in- 
quests by  the  first  four  sections  of  article  first  of  title  seventh  of 
chapter  second  of  part  first  of  the   Revised  Statutes.^     The  jury, 
after  inspecting  the  place  where  fire  was  attempted,  and  after  hear- 
ing testimony,  shall  deliver  to  the   officer  holding  such  inquest 
their  inquisition  in  writing  to  be  signed   by  them,  in  which  they 
shall  find  and  certify'  how  and  in  what  manner  such  fire  happened 
or  was  attempted,  and  all  the  circumstances  attending  the  same, 
and  who  were  guilty  thereof,  either  as  principal  or  accessory,  and 
in  what  manner.     But  if  such  jury  shall  be  unable  to  ascertain  the 
origin  and  circumstances  of  such  fire,  they  shall  find  and  certify 
accordingly.     If  they  find  that  any  building  has  been  designedly 
set  on  fire,  or  has  been  attempted  so  to  be,  the  officer  holding  such 
inquest  shall  bind  over  the  witnesses  to  appear  and  testify  at  the 
next  criminal  court,  at  which  an  indictment  for  such  offence  can 
be  found,  that  shall  be  held  in  the   county.     If  the  party  charged 
with  the  offence  be  not  in  custody,  the  officer  holding  such  inquest, 
shall  have  power  to  issue  process  for  his  arrest  in  the  same  man- 
ner as  justices  of  the  peace,  and  to  examine  the  party  arrested  as 
is  possessed  by  justices  of  the  peace,  and  shall  in  all  respects  pro- 
ceed in  like  manner.     The  testimony  of  all  witnesses  examined 
before  the  jury  shall  be  reduced  to  writing  by  the  officer  holding 

1  2  K.  S.  9-12,  §§  17,  18;  Laws  1869,  ch.  Page,  3  Park.  Cr.  R.  100;  People  v. 

856.     [3  R.  S.,  8th  ed.  2231,  §  17.  Burleigh,  1  N.  Y.  Cr.  Rep.  522.] 

See   also  People  ex  Rel.    Kopp  v.      ^  See  Duties  of  Coroners,  Ch.  3.     [See 
French,   102   N.  Y.  583;  People  v.  L.  1857,  c.  504,  §§  1-8;  3  R.  S.,  8th 

ed.,p.2408.] 
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the  inquest,  and  shall  be  returned  by  him,  together  with  the  in- 
quisition and  all  recognizances  and  examination  taken  by  him,  to 
the  next  criminal  court  of  record  in  the  county.  The  compensa- 
^„»-,  tion  of  the  officer  holding  the  inquest,  and  their  actual  and 
*necessary  expenses,  shall  be  fixed,  audited  and  paid  in  the 
same  manner  as  the  compensation  and  exjDcnses  of  coroners  are 
now  provided  for  by  law.  But  these  powers  do  not  extend  to  the 
cities  of  New  York,  Brooklyn  or  Buffalo. ^ 

17.    THEIR  DUTIES  UNDER  THE  ELECTION  LAWS." 

§  125.  If  any  person  shall  refuse  to  obey  the  lawful  command  of  the 
inspectors  of  elections,  or  by  disorderly  conduct  in  their  presence  or 
hearing,  shall  interrupt  or  disturb  their  proceedings,  they  may  make 
an  order  directing  the  sheriff  or  any  constable  of  the  county,  to 
take  the  person  so  offending  into  custody  and  detain  him  until 
the  final  canvass  of  the  votes  shall  be  completed ;  but  such  order 
shall  not  prohibit  the  person  so  taken  into  custody  from  voting  at 
such  election.  And  such  order  shall  be  executed  by  any  sheriff 
or  constable  to  whom  the  same  shall  be  delivered  ;  or  if  none  shall 
be  present,  by  any  other  person  deputed  by  such  board,  in  writing. 
Officers  presiding  at  a  town  meeting  or  election,  are  autliorized 
to  order  the  removal  of  disorderly  persons  from  the  room  verbally, 
and  without  warrant,  and  an  officer  who  executes  such  verbal  order 
is  not  liable  to  an  action  therefor.^ 

§  126.  It  shall  be  the  duty  of  every  inspector  of  elections,  sher- 
iffs, constables,  and  justices  of  the  peace,  within  the  state,  knowing 
or  having  good  reason  to  believe  that  any  of  the  following  offences 
under  the  election  law  has  been  committed,  to  give  information 
thereof  to  the  district  attorney  of  the  county,  in  which  the  offence 
has  been  committed, whose  duty  it  shall  be  to  adopt  effectual  measures 
for  the  punishment  of  all  persons  violating  the  provisions  of  said 
law.  ^ 

1.  That  any  elector  challenged  as  unqualified,  has  been  guilty  of 
wilful  and  corrupt  false  swearing  or  affirming,  in  taking  any  oath  or 
affirmation  prescribed  by  the  election  laws  ; 

2.  That  any  person  has  wilfully  and  corruptly  procured  any 
person  to  swear  and  affirm  falsely  as  aforesaid  ; 

1  2  R.  S.  989,  §§   1-8.     [L.  1857,  o.  504;      2  1  R.  S.  433,  ?§  38,  39;  Parsons  v.  Brain- 
3  R.  S.  (8tli  ed.)  p.  209.]  ard,  17  Wend.  522. 

a  1  R.  S.  449,  §  14. 

a  [See  General  Election  Laws,  §  14,  as  amended  by  L.  1860,  c.  4S0  1  R  S., 

Sth  ed.,  414.] 
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3.  That  any  officer  on  whom  any  duty  is  enjoined  by  the  elec- 
tion laws  of  this  state,  has  been  guilty  of  any  wilful  neglect  of  such 
duty,  or  of  any  corrupt  conduct  in  the  execution  of  the  same; 

4.  That  any  person    has    by  bribery,  menace  or  other    corrupt 
means  or  device  whatsoever,  either  directly  or  indirectly  attempted 
to  influence  any  elector  of  this  state  in   giving  his  vote  or  ballot  | 
or  deterred  *him   from    giving   the  same ;  or  disturbed  or 
hindered  him  in  tlie  free  exercise  of  the  right  of  suffrage,  at     L 
any  election  in  this  state  : 

5.  That  any  officer  or  other  person  has  called  out  or  ordered 
any  of  the  militia  of  this  state,  to  appear  and  exercise  on  and  any 
during  any  general  election,  or  within  five  days  previous  thereto 
except  in  cases  of  invasion  or  insurrection  ;  ^ 

6.  Tliat  any  candidate  for  an  elective  office,  or  anj^  other  per- 
son for  him,  with  intent  to  promote  his  election,  has  provided  or 
furnished  entertainment  at  his  expense,  to  any  meeting  of  electors 
previous  to,  or  during  the  election  at  which  he  shall  be  a  candidate 
or  paid  for,  procured  or  engaged  to  pay  for  any  such  entertainment 
or  furnished  any  money  or  other  property  to  any  person  for  the 
purpose  of  being  expended  in  procuring  the  attendance  of  voters 
at  the  polls;  engaged  to  pay  any  money,  or  deliver  any  property, 
or  otherwise  compensate  any  person  for  procuring  the  attendance 
of  voters  at  the  polls  ;  or  contributed  money  for  any  other  purpose 
intended  to  promote  an  election  of  any  particular  person  or  ticket, 
except  for  defraying  the  expenses  of  printing,  and  the  circulation 
of  votes,  handbills,  and  other  papers  previous  to  an)'  such  election, 
or  for  conveying  sick,  poor  or  infirm  electors  to  the  polls  ;  ^ 

7.  That  any  one  has  fraudulently  or  deceitfully  changed  or 
altered  a  ballot  of  any  elector,  or  furnished  an  elector  any  ballot 
containing  more  than  the  proper  number  of  names,  or  caused  any 
other  deceit  to  be  practised,  with  intent  fraudulently  to  induce 
such  elector  to  deposit  the  same  as  his  vote,  and  thereby  to  have 
the  same  thrown  out  and  not  counted  ; 

8.  That  any  one  has  wilfully  disobeyed  any  lawful  commands 
of  the  board  of  inspectors  of  any  election,  or  has  wilfully,  and 
without  lawful  authority,  obstructed,  hindered  or  delayed  any 
elector  on  his  way  to  any  poll  where  an  election  was  to  be  held; 
or  while  he  is  exercising,  or  attempting  to  exercise  the  light  of  vot- 
ing ;  or  has  aided  or  assisted  in  such  obstruction  or  delay ; 

1 1  E.  S.  447,  §§  1,  2,  3,  4,  5.  2  jj.  g.  443^  §  6;  Walker  v.  Jackson,  5 

Hill,  27,  and  7  Hill,  387. 
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9.  That  any  person  has  knowingly  voted,  or  offered  to  vote  in 
any  election  district  in  which  he  does  not  reside ;  or  has  voted  or 
offered  to  vote  more  than  once,  either  at  the  same  or  at  any  other 
election  district ; 

10.  That  any  person  has  procured,  aided  assisted,  counselled 
or  advised  a  nother  to  give  or  offer  his  vote,  knowing  that  such 
person  was  not  duly  qualified  to  vote  at  the  place  where  the  vote 
was  given  or  offered ; 

*11.  That  any  one  has  procured,  aided,  assisted  or  coun- 
J     selled  another  to  go  into  any  town,  ward  or  election  dis- 
trict, for  the  purpose  of  giving  his  vote  at  any  election,  knowing 
that  the  person  was  not  duly  qualified  to  vote  therein  ; 

12.  Or  that  any  person,  not  duly  qualified  to  vote  under  the 
laws  of  this  state,  has  knowingly  voted  or  offered  to  vote  at  any 
election.^ 

MRS.  448,  §§  7,  9,  10,  11,  12,  13. 
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CHAPTER  VIII. 

OF  LETTING  PRISONERS  TO  BAIL.a 

§  127.  The  duties  of  an  oiBuer  having  one  in  custody,  upon 
any  criminal  charge,  who  is  entitled  to  be  let  to  bail,  and  who  de- 
sires to  give  bail,  are  simply  that  ho  take  such  prisoner  before 
some  proper  magistrate  or  court  authorized  to  let  to  bail  in  the  par- 
ticular case  ;  and  if  such  court  or  magistrate  shall  take  from  the 
prisoner  a  recoguizance,  and  order  him  to  be  discharged,  then  that 
he  release  him  accordingly.  And  it  will  be  immaterial  to  the 
officer  whether  the  recognizance  so  taken  is  in  a  sufficient  amount 
or  in  legal  and  proper  form,  or  whether  the  sureties  thereto  are 
sufficient  or  otherwise  competent.  These  are  matters  of  which 
the  court  or  magistrate  must  judge,  and  with  which  the  officer 
has  nothing  to  do.  But  if  the  justice  assumes  to  let  to  bail  in  a 
case  where  he  has  no  authority  to  act,  the  officer  holding  such 
prisoner  should  not  discharge  him.  And  if  he  does,  it  will  be  an 
escape,  and  he  should  retake  him.^ 

§  128.  The  magistrate  before  whom  a  prisoner  is  examined 
and  by  whom  he  is  committed,  is  the  proper  officer  to  let  such 
prisoner  to  bail.  But  if  the  magistrate  is  not  authorized  to  take 
bail  in  the  particular  case,  then  after  he  has  made  out  his  warrant  of 
commitment,  the  officer  having  the  prisoner  in  charge,  and  to  whom 
such  mittimus  is  delivered,  shall,  if  the  prisoner  so  desires,  take 
him  before  some  court  or  officer  authorized  to  let  him  to  bail  in 
such  case.  The  proceedings  upon  the  arrest  and  letting  to  bail  of 
one  in  a  county  different  from  that  in  which  the  warrant  issued, 
has  been  already  pointed  out.^  Where  one  has  been  arrested  upon 
a  bench  warrant,  in  the  county  where  the  warrant  issued,  the 
officer  making  the  arrest  shall  in  like  manner  take  such  prisoner 
before  the  proper  court  or  magistrate  if  the  prisoner  desires  to  be 
discharged  on  bail.  But  when  he  is  arrested  in  a  county  other 
than  that  in  which  the  warrant  issued,  if  the  offence  charged  is 
punishable  by  death  or  imprisonment  in  the  state  prison,  he   must 

2  Clark  V.  Cleveland.  6  Hill,  344.  ^  Ante,  §  74. 

o  [As  to  admitting  to  bail,  see  generally  Civ.  Proc.,  §  573  et  seq.J 

Code  Crini.   Proc.   Tit.  IXI;    Code    g 
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be  taken  back  to  the  county  in  which  the  *warrant  issued, 
-I     whether  the  \yanant  is  a  bench  warrant,  or  the  warrant   of 
a  majriatrate  before  indictment.^ 

§  129.  Where  any  prisoner  is  so  entitled  to  be  let  to  bail,  it  is 
Usual  and  proper  for  the  officer  holding  the  warrant  of  commit- 
ment, or  the  bench  warrant,  to  allow  the  prisoner  such  time,  as 
under  the  circumstances  of  the  case,  may  be  deemed  reasonable 
and  proper  for  him  to  secure  proper  sureties.  But  if,  at  the  expi- 
ration of  such  reasonable  time,  he  fails  to  obtain  the  required  sure- 
ties, it  will  be  the  duty  of  the  officer  holding  such  warrant,  to 
commit  the  accused  to  prison,  when  his  duties  under  the  warrant, 
unless  he  be  the  sheriff  or  keeper  of  the  jail,  will  be  at  an  end. 

§  130.  Where  one  has  been  committed  to  jail,  for  want  of  sure- 
ties to  keep  the  peace,  or,  as  a  disorderly  person,  for  want  of  sure- 
ties for  good  behavior,  such  peison  may  be  discharged  by  any  two 
justices  of  the  peace  of  the  county,  upon  giving  such  sureties  of 
the  peace,  or  for  good  behavior,  as  were  originally  required.  ^ 
And  on  such  justices  certifying  the  fact  of  having  taken  the 
proper  sureties,  to  the  jailer,  and  directing  the  discharge  of  such 
prisoner,  he  shall  be  discharged  accordingly. 

§  131.  Where  one  under  a  criminal  charge,  is  unable  to  find 
the  required  sureties  before  he  is  actually  committed  to  jail,  it  is 
usual  for  the  committing  magistrate,  or  any  magistrate  before 
whom  such  prisoner  may  have  been  brought  to  be  let  to  bail,  to 
take  a  recognizance  from  him  at  any  time  after  he  has  been  so 
committed,  and  thereupon  such  magistrate  certifies  to  the  jailer 
the  fact  of  his  having  taken  such  recognizance,  and  directs  the 
prisoner's  discharge,  as  in  the  case  of  one  committed  as  a  dis- 
orderly person,  or  for  want  of  sureties  to  keep  the  peace.^  But 
where  such  subsequent  application  to  be  let  to  bail,  is  made  to  a 
different  magistrate,  such  officer  cannot  act  until  the  prisoner 
shall  have  been  duly  brought  before  him.  If  the  prisoner  is  com- 
mitted to,  and  is  actually  in  the  jail,  this  can  only  be  done  upon 
writ  of  habeas  corpus,  duly  granted  and  returnable  before  such 
officer  ;  for  after  one  is  so  committed,  no  officer  can  order  a  pris- 
oner to  be  brought  out  of  jail,  except  upon  such  writ.  But  the 
officer  may  go  to  the  jail,  where  the  prisoner  is  confined,  and 
there  take  the  proper  recognizance.  If  the  application  for  a  dis- 
charge upon  bail  is  made  to  any  court  authorized  to  let  to  bail  in 


>  Clark  V.  Cleveland,  6  Hill,  344;   In  the     =  2  R,  s.  904,  §  6;  3  R.  S.  991,  §  6 
Matter  of  Gorsline,  21  How.  Pr.85.       »  1  Chitty's  Cr.  L.  101;  Barb.  Cr. 
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the  particular  case,  such  court  may  authorize  the  jailer  having  the 
prisoner  in  custody,  to  bring  him  before  such  court,  by  order 
without  writ  of  habeas  corpus.  Where  a  certiorari  has  been  issued 
under  the  statute,  *and  the  officer  or  court  before  which  the 

r*7i 

a  me  was  made  returnable  has,  by  order,  certified  by  the  L 
clerk  of  such  court,  or  by  the  officer  granting  the  same,  directed  the 
sum  in  which  such  person  shall  be  held  to  bail  and  the  court  at 
which  he  shall  be  required  to  appear,  and  that  on  such  bail  being 
entered  into,  such  prisoner  shall  be  discharged ;  i  upon  the  pro- 
duction of  such  order  to  the- county  judge  of  the  county,  he  shall  be 
authorized  to  take  the  recognizance  of  the  person  so  detained,  and  of 
two  sufficient  sureties,  in  the  sum  so  directed,  with  a  condition  for 
the  appearance  of  such  person  at  the  court  designated  in  such  order .^ 
And  such  judge  shall  certify  on  such  order,  the  compliance  there- 
with, and  the  production  of  the  same,  so  certified,  shall  entitle  such 
prisoner  to  be  discharged  from  imprisonment  for  the  crime  which 
shall  have  been  returned  to  such  certiorari.^ 

'  §  132.  The  Revised  Statutes  provide  that  officers  before  whom 
persons  charged  with  crime  shall  be  brought  before  indictment, 
hall  have  power  to  let  to  bail,  is  follows :  *  a. 

1.  Justices  of  the  supreme  court,  in  all  cases  ;  ^ 

2.  A  judge  to  the  county  courts,  in  all  cases  triable  in  a  court  of 
general  sessions  ; 

3.  A  justice  of  the  peace  or  alderman  of  a  city  ;  and  in  the  city 
of  New  York,  a  special  justice  or  an  assistant  justice,  in  all  cases 
of  misdemeanor,  and  in  all  cases  of  felony,  where  the  imprison- 
ment in  the  state  prison  canuot  exceed  five  years  ; 

4.  The  police  justice  in  the  city  of  New  York  shall  respectively 
have  power  to  let  to  bail,  in  all  cases  where  a  judge  of  the  court  of 
general  sessions  in  said  city  is  authorized  by  law  to  let  to  bail. 

There  are  certain  other  officers,  in  particular  localities,  clothed 
with  some  of  the  powers  of  justices  of  the  supreme  court  at  cliam- 
bers,  or  of  county  judges,  and  who  of  course  would  be  authorized 

1  3  R.  S.  890,  §  70.  *  3  R.  S.  997,  §   31.     [See  Code  Crim. 

2  3  R.  S.  890,  §  71.  Proc,  §§  557,  558,  as  ameuded  by  L. 

3  3  R.  S.  890,  §  72.  1882,  c.  360.] 

'  The  People  v.  Van  Horn,  8  Barb.  102. 

a  [Persons  charged  with  a  bailable  crime  general  sessions  in  the  city  and 
may  be  admitted  to  bail  by  the  fol-  county  of  New  York;  5.  The  jus- 
lowing  magistrates:  1.  The  judges  tices  of  the  peace;  6.  The  police 
of  the  supreme  court;  2.  The  judges  and  other  special  justices,  appoint- 
of  any  city  court;  3.  The  county  ed  or  elected  in  any  city,  village,  or 
judges  and  special  county  judges;  town;  7.  The  mayors  and  recorders 
4.  The  city  judge  of  the  city  of  New  of  cities.  See  Code  Crim.  Proc, 
York  and  the  judge  of  the  court  of  §§  147,  537.] 
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to  let  to  bail  in  the  same  cases,  and  under  the  same  circumstances, 
within  their  jurisdiction,  as  sucli  last  named  ofQcers. 

§  133.  The  supreme  court  may  let  to  bail  in  all  cases.^  The 
court  of  oyer  and  terminer  held  in  any  county,  shall  have  power 
to  let  to  bail,  any  person  committed  before  indictment  found  upon 
any  criminal  charge  whatever.^  And  the  court  of  sessions  of  any 
county  shall  have  power  to  let  to  bail  persons  committed  to  the 
prison  of  such  county,  before  indictment  found,  for  any  offence 
,„g-|  triable  in  such  *court.3  In  addition  to  these  courts,  there 
are  certain  others,  in  particular  localities,  of  limited  juris- 
diction, authorized  to  let  to  bail  in  cases  cognizable  before  such 
last  mentioned  courts. 

§  134.  In  the  cases  where  by  law,  persons  indicted  may  be  let 
to  bail  for  their  appearance  at  the  court  having  cognizance  of  the 
offence,  they  may  be  so  let  to  bail  by  the  court  having  jurisdiction 
to  try  the  oifence  charged  ;  or  if  such  court  be  not  sitting,  by  any 
justice  of  the  supreme  court ;  and  if  the  offence  charged  may  be 
tried  in  a  court  of  sessions,  such  persons  may  be  let  to  bail  by  any 
judge  of  the  county  courts  of  the  county  where  such  indictment 
was  found  and  by  no  other  officer.* 

§  135.  Where  one  convicted  of  crime,  brings  a  writ  of  error, 
and  the  bill  of  exceptions  has  been  settled  and  signed,  if  the  justice 
of  the  supreme  court,  or  county  judge,  who  presided,  or  any  jus- 
tice of  the  supreme  court,  shall  certify  on  such  bill,  that  in  his 
opinion  there  is  probable  cause  for  the  same,  or  so  much  doubt  as 
to  render  it  expedient  to  take  the  judgment  of  the  supreme  court 
thereon  ;  such  certificate  on  being  filed  with  the  clerk  of  the  court, 
shall  stay  judgment  on  such  indictment  until  the  decision  of  the 
supreme  court  be  had  on  such  exceptions.  And  upon  such  certifi- 
cate being  granted  in  any  case,  where  the  offence  charged  is  pun- 
ishable by  imprisonment  in  a  state  prison,  or  county  jail,  the  court 
in  which  the  trial  shall  have  been  had,  or  any  justice  of  the 
supreme  court  may  let  the  defendant  to  bail,  upon  recognizance 
with  sufficient  sureties,  conditioned  tliat  he  shall  appear  in  the 
court  where  such  trial  was  had,  at  such  time  as  the  supreme  court 
shall  direct,  and  that  he  will  obey  any  order  or  judgment  the 
supreme  court  shall  make  in  the  premises.^ 

§  186.  When  any  court  of  oyer  and  terminer,  court  of  sessions 

1  The  People  v.  Van  Horn,  8  Barb.  162.  ex  Eel.  Sickel  v.  Chapman,  30  How. 

2  .3  R.  S.  9'.)7,  §  .32.  Pr.  202] ;  The  People  v.  Van  Horn, 
8  3  P..  S.  i)07,  §  :i:!;  3  Park.  f'r.  R.  5:?].  S  Barb.  ](i2. 

*3R.  S.   1020,   §§  r,9,  (10:   [Code   ("I'im.      ^  3   r.    s.    1028,    §§   2-"i,    26,    28.     [Code 
Proc.  §§  302,  30-"),  ."i78,  580;  People  Crim.  Proc.  §§  583,  584,  585.] 
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or  superior  court  shall  be  sitting  in  Erie  county,  no  judge  at  cham- 
bers shall  be  authorized,  without  the  written  consent  of  the  district 
attorney,  to  bail  any  prisoner  in  jail,  or  without  such  consent,  to 
bail  any  prisoner  in  jail,  if  an  application  in  behalf  of  such  prisoner 
shall  have  been  made  to  any  such  court  for  that  purpose,  and  such 
application  shall  have  been  denied,  or  if  the  party  shall  have  had 
an  opportunity  to  apply  to  such  court  and  shall  have  neglected  to 
make  such  application.  And  no  person  committed  to  jail  in  said 
county,  after  indictment  found  against  him,  shall  be  admitted  to 
bail  without  the  written  consent  of  the  district  attorney,  except  by 
some  court  having  jurisdiction  to  try  the  offence  charged  in  the  in- 
dictment, or  by  a  justice  of  the  supreme  court,  or  the  county  judge 
of  said  county.i 

*§  137.  One  let  to  bail  in  a  civil  case,  or  on  a  criminal  p^-n 
charge,  is,  in  supposition  of  law,  in  the  custody  of  his  sureties, 
who  are  considered  as  his  keepers.  It  is  said  of  them  that  they  have 
their  principal  on  a  string,  and  that  they  may  pull  it  whenever  they 
please,  and  so  surrender  him  in  their  own  discharge.  They  may 
seize  or  take  him  at  any  time,  whether  in  the  day  or  night,  or  upon 
Sunday,  and  at  any  place,  whether  within  the  county  where  let  to 
bail,  or  in  another  county,  or  even  in  another  state  or  country.  It 
is  a  contract  between  the  principal  and  his  sureties,  valid  at  the 
common  law,  and  the  municipal  authorities  of  the  state  where  the 
principal  is  seized,  will  not  interfere  to  release  him,  but  will  rather 
promote  his  arrest  by  his  bail.  He  may  be  retaken  even  in  church, 
or  while  he  is  attending  court  as  a  suitor ;  and  his  dwelling  ceases 
any  longer  to  be  a  castle  to  him,  even  in  civil  cases,  for  his  bail 
have  as  much  right  to  go  into  his  house  as  he  himself,  and  when 
they  please  to  take  him,  and  if  entrance  is  refused,  they  may  break 
open  his  doors  to  come  at  him  and  seize  him  even  in  his  bed.  And 
if  the  principal  resides  in  the  house  of  another,  the  bail  may  enter, 
if  the  doors  are  open,  to  seek  for  him  whether  he  is  found  there  or 
not.  And  so  the  executor  or  administrator  of  the  bail  may  in  like 
manner,  surrender  the  principal  of  the  deceased.  In  making  the 
arrest  and  in  surrendering  their  principal,  the  bail  may  command 
the  co-operation  of  the  sheriff  or  any  of  his  officers.^ 

§  138.  Such  bail  may  also  deputize  another  to  seize  the  defend- 
ant ;  and  such  agent  will  have  the  same  powers  in  respect  thereto 
iq-R   q  qqa   R  o^  mous;  6Mod.  2ol,  Shears  V.  Brooks; 

2  rrortp  V'rim  Proc  ,  ?«  590,  591] ;  Harp  2  H.  Bl.  120;   Meddowscraft  v.  Sut- 

^^    V  Osgood  2Hm,  216;  Nicolls  v.  In-  ton.  1  Bos.  &   Pull,   til;  Common- 

gersoll    7  John.   145  \  Boardman  v.  wealth  v.  Brockett,  8  Pick.  138. 

Fowler,   1  John.   Ca.  413;  Anony- 
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as  the  bail  themselves.^  And  though  such  agent  may  be  a  public 
officer,  he  acts  in  such  case  only  as  the  agent  for  the  bail,  and  not 
in  his  official  capacity  ;  especially  where  the  arrest  is  made  out  of 
the  state.  And  it  has  been  held,  that  where  a  constable  was  so 
authorized  to  arrest  a  prisoner  for  the  bail,  that  a  note  or  agree- 
ment conditioned  that  such  prisoner  should  appear  at  the  next 
term  of  the  court  where  he  had  been  recognized  to  appear-,  taken 
by  such  constable  of  the  party  whom  he  arrested  in  Virginia,  was 
not  within  tlie  statute  against  the  taking  of  securities  colore  officii 
by  a  public  officer,  and  that  such  constable  might,  on  default  of 
the  defendant  to  appear,  recover  on  such  security.^ 

§  139.  The  proper  mode  of  proceeding  by  bail  in  a  criminal  case, 
*74.n     *where  they  seek  to  surrender  their  principal,  is  to  procure  a 
copy  of  the  recognizance  from  the  clerk   of  the  court  with 
which  the  tsame  is  filed,  duly  certified  by  such  clerk.     If  an  agent 
is  appointed  by  such  bail  to  make  the  arrest,  his  appointment  and 
authority  should  be  in  writing,  endorsed  upon  such  certified  copy  of 
recognizance,  or  annexed  to  it,  under  the  hand  of  such  bail.     And 
when  the  arrest  is  made,  the  prisoner  should  be  forthwith  brouglit 
before  the  court  which  took  such  cognizance,  or  before  which  he  was 
recognized  to  appear,  if  such  court  be  in  session,  when  he  may  be 
surrendered  into  custody,  and,  in  a  proper  case,  the  bail  will  be 
discharged.     If  he  was  let  to  bail  b}^  a  magistrate,  he  should  be 
brought  before  such  magistrate,  who  shall  commit  him  to  the  jail 
of  the  county,  as  upon  the  original  examination.     If  such  court  is 
not  in  session,  or  the  magistrate  who  took  the  recognizance  cannot 
be  found,  or  has  gone  out  of  office,  or  does  not  reside  in  the  county 
where  the  prisoner  was  recognized  to  appear,  such  bail  shall,  by 
endorsement  upon  such  copy  of  recognizance,  certify  that  they  have 
80  arrested  such  prisoner  as  such  bail,  and  that  they  thereby  sur- 
render him  into  the  custody  of  the  keeper  of  the  common  jail  of 
the  county,  to  be  released  from  such  recognizance ;  and  such  cer- 
tified copy  of  recognizance,  with  such  certificate  of  the  bail,  thereon 
endorsed,  will  be  sufficient  authority  to  the  keeper  of  said  jail,  to 
hold  the  said  prisoner  until  he  is  again  let  to  bail  or  otherwise  dis- 
charged from  custody. 

•  [Code   Crim.   Proc,  §  501.]   Harp  v.  Bidwell,  3  Conn,  84;  Eead  v.  Case, 

Osgood,  2  Hill,  iil6;    Boardinan  v.  4  Conn.  I(j6. 

Fowler,  1   .John  Ca;  413,  NicoUs  v.  ^  Harp  v.  Osgood,  2  Hill,  216. 
IngersoU,  7  John  145  ;  Parker  v. 
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CHAPTER   IX. 

OF   THEIR   DUTIES    IN    COURTS    OF   SPECIAL   SESSIONS. 

§  140.  No  duty  is  imposed  by  law  upon  sheriffs  requiring  their 
attendance  upon  courts  of  special  sessions,  when  held  by  a  single 
magistrate.  But  where  any  sheriff  has  arrested  a  criminal  upon  a 
charge  which  may  be  tried  before  any  court  of  special  sessions,  and 
the  prisoner  shall  elect  to  be  tried  by  such  court,  the  duties  of  such 
sheriff,  so  holding  the  prisoner,  as  to  bringing  him  before  the  court, 
and  detaining  him  in  custody  during  the  trial,  are  the  same  as 
those  of  any  constable,  to  be  hereafter  mentioned  ;  while  they  have 
the  same  power  as  constables  in  the  execution  of  the  judgments  of 
such  courts  in  all  cases. 

§  141.  Whenever  a  prisoner  is  brought  by  an  officer  before  a 
magistrate,  and  is  charged  with  any  offence  triable  by  sucli  magis- 
trate, sitting  as  a  court  of  special  sessions,  he  may  elect  to  be  tried 
by  such  court,  or  he  maj'  give  bail  to  appear  at  the  next  criminal 
court  having  *jurisdiction  of  the  offence.  If  he  elects  to  r#7r 
give  bail,  he  has  twenty-four  hours  after  being  thereto  re- 
quired, to  give  such  bail.^ 

§  142.  During  the  twenty-four  hours  allowed  such  person  to 
give  bail,  and  during  the  time  which  shall  elajjse  between  the  call- 
ing any  court  of  special  sessions,  and  the  convening  of  such  conrt; 
the  person  charged  may  be  committed  to  jail  for  safe  keeping,  or 
he  shall  continue  in  the  custody  of  the  officer  arresting  liim,  as  the 
magistrate  issuing  the  warrant  of  arrest  shall  direct ;  and  after 
the  court  of  special  sessions  shall  have  convened,  the  prisoner 
charged  shall  bo  brought  before  such  court,  and  shall  continue  in 
the  custody  of  the  officer  having  him  in  charge,  until  the  termi- 
nation of  the  proceedings  of  the  court.2 

§  143.  If  the  prisoner  shall  elect  to  be  tried  by  a  jury,  the 
justice  composing  the  court  shall  issue  a  venire,  directed  to 
any  constable  of  the  county,  or  marshal  of  the  city  where  the 
offense   is  to   be  tried,  commanding  him  to  summon  twelve  good 

1  3  R.  S.  1002,  §  3.     [See  Code  Grim.     2  3  K.   S.  1003,  §  5.     [See  Code  Crim. 
Proe.,  §§  190,  557  et  seq.]  Proc,  §  192.] 
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and  lawful  men,  qualified  to  serve  as  jurors,  and  not  exempt  from 
such  service  by  law,  and  who  shall  be  in  no  wise  of  kin  either  to 
the  complainant  or  defendant,  to  be  and  appear  before  such  court, 
at  a  time  not  more  tlian  three  days  from  the  date  of  the  venire, 
and  at  a  place  to  be  named  thei-ein,  to  make  a  jury  for  the  trial 
of  such  offence.i  The  officer  to  whom  such  venire  shall  l)e  de- 
livered, shall  execute  the  same  fairly  and  impartially,  and  shall 
not  summon  any  person  whom  lie  shall  suspect  to  be  biased  or 
prejudiced  for  or  against  the  defendant.  He  shall  summon  the 
jurors  personally,  and  shall  make  a  list  of  the  persons  summoned, 
which  he  shall  certify  and  annex  to  the  venire,  and  return  with 
it  to  the  court.2  jf  g^  sufficient  number  of  competent  jurors  shall 
not  be  drawn,  the  court  may  supply  the  deficiency  by  directing 
the  constable  to  summon  any  of  the  bystanders  or  others,  who  may 
be  competent,  and  against  whom  no  cause  of  challenge  shall 
appear,  to  act  as  jurors  in  the  case.  If  the  officer  to  whom  the 
venire  shall  have  been  delivered,  shall  not  return  the  same  as 
thereby  required,  the  court  shall  issue  a  new  venire,  upon  which 
the  same  proceedings  shall  be  had,  as  upon  the  first  venire.^ 

§  144.  The  names  of  the  persons  so  returned,  shall  be  respect- 
ively written  upon  several  and  distinct  pieces  of  paper,  as  nearly 
of  one  size  as  may  be  ;  and  the  officer  by  whom  the  venire  was 
served,  in  the  presence  of  the  court,  shall  roll  up  or  fold  such 
pieces  of  paper,  as  nearly  as  may  be  in  the  same  manner,  and  put 
them  together,  in  a  box  or  other  convenient  thing.o  The  court 
shall  then  draw  six  of  such  papers,  one  after  another,  and  if  any 
of  the  persons  whose  names  shall  be  so  drawn,  shall  not  appear, 
or  appearing  shall  be  challenged  and  *set  aside,  then  such 
J  further  number  shall  be  drawn,  as  will  be  sufficient  to 
make  up  the  number  of  six,  after  all  legal  causes  of  challenge 
shall  have  been  allowed.* 

§  145.  After  hearing  the  proofs  and  allegations,  the  jury  shall 
be  kept  together  in  some  convenient  place,  until  they  agree  upon 
a  verdict  or  are  discharged  by  the  court;  and  a  constable  or  mar- 
shal shall  be  sworn,  to  attend  upon  the  jury,  in  like  manner  as 
upon  ti'ials  in  justices'  courts. 

§  146.  Whenever  a  defendant  tried  as  aforesaid,  either   by  the 

1  [See  Code     Civ.    Proc,    §    2901,     as  Civ.    Proc,    §  -2007,  as  amended  by 

amended  by  L.  1889,  c.  .")0").]  L.  1SS9,  c.  :>0r>.] 

2  [Code  Civ.  Proc.,  §2995,  as  amended  by     ^  [Code  Civ.  Proc,  §2995,  as  amended 

L.  ISR9,  c.  .50.-1.]  by  L.  1889,  c.  505.] 

3  3  R.    ,S.  101 «,   §§   9,   10,  13,    14.   [Code 

a  [Code  Civ.  Proc,  §^!!!)i.] 
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court  or  by  a  jury,  shall  be  convicted,  the  court  shall  render  judg- 
ment thereupon,  and  inflict  such  pn'iishment  by  fine  or  imprison- 
ment, or  both,  as  the  nature  of  the  case  may  require ;  but  such 
fine  shall  in  no  case  exceed  fifty  dollars,  nor  such  imprisonment 
six  months.^ 

§  147.  Whenever  a  magistrate  or  jury  before  wliom  a  criminal 
cause  shall  be  tried  as  aforesaid,  shall  be  satisfied,  from  the  evi- 
dence and  proceedings  had  before  them,  that  the  person  or  persons 
charged  and  tried,  were  complained  of  and  proceeded  against  with- 
out probable  cause,  and  with  malicious  intent  to  injure  or  hai'ass, 
thev  may  render  a  verdict  for  costs  against  the  complainant; 
whereupon  the  magistrate  shall  enter  judgment  for  the  amount  of 
such  costs,  upon  which  an  execution  may  issue  against  the  prop- 
erty or  person  of  such  complainant,  in  the  same  manner  as  upon 
a  judgment  rendered  for  tort  by  a  justice  of  the  peace.^ 

§  148.  The  sheriff  of  the  city  and  county  of  New  York  shall  ex- 
ecute the  judgments  and  orders  of  the'court  of  special  sessions  of 
the  peace  of  said  city  and  countj^,  by  virtue  of  a  warrant  under  the 
hand  and  seal  of  the  first  judge,  mayor  or  recorder,  who  presided ; 
or  of  the  persons  who  formed  such  court.'^  And  whenever  sen- 
tence shall  be  pronounced  upon  any  person  convicted  of  any 
offence  in  the  court  of  special  sessions  in  the  city  and  county  of 
New  York,  the  clerk  thereof  shall,  as  soon  as  may  be,  make  out 
and  deliver  to  the  sheriff  of  the  said  city  and  county,  or  his 
deputy,  a  transcript  of  the  entry  of  such  conviction  in  the  minutes 
of  the  said  court,  and  of  the  sentence  thereupon,  duly  certified  by 
the  said  clerk  :  which  shall  be  sufficient  authority  to  such  sheriff 
or  deputy  to  execute  such  sentence,  and  he  shall  execute  the  same 
accordingly.* 

§  149.  The  judgments  and  orders  of  the  court  of  special  ses- 
sions of  the  city  of  Albany  shall  be  executed  by  the  sheriff  of  the 
county,  or  by  any  constable  of  the  city,  to  whom  a  transcript  on 
such  judgment  or  order  duly  certified  by  the  clerk  of  said  court 
shall  be  delivered ;  and  such  transcript  so  certified  shall  be  suffi- 
cient authority  to  such  *sheriff  or  other  officer  to  execute  ^,j^ 
such  sentence,  and  he  shall  execute  the  same  accordingly .^ 

§  150.  The  judgment  of  every  court  of  special  sessions,  except 
in  the  cities  of  New  York  and  Albany,  shall  be  executed  by  the 
sheriff,  constables  and  marshals  of  the  county,  or  city  and  county, 

1  [Code  Grim.  Proc,  §  717.]  ,         «  3  r  S.  370,   §  8.      [See   Code  Crim. 

2  -See  Code  Crim.  Proc,  §§  719,  720.]  Proc.,  §j4S0 

8  -See  Code  Crim.  Proc,  §  747.]  «  3  R.  S.  3T2    §  22.     [4  id.,  8th  ed.,  p. 

'-  2763,  §  7.  J 
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in  which  the  conviction  shall  be  had,  by  virtue  of  a  warrant  under 
the  hand  of  the  magistrate  or  magistrates  who  held  the  court,  or 
of  a  majority  of  them  to  be  directed  to  such  officers,  or  to 
such  of  them  as  may  be  necessary,  and  specifying  the  partic- 
culars  of  such  judgment.^  But  to  authorize  any  such  officer  to 
execute  the  warrant  of  commitment  of  such  court,  it  must  be 
directed  to  such  officer,  or  to  the  class  of  officers  to  which  such 
officer  belongs,  and  if  not,  it  is  void  and  will  afford  no  protection 
to  a  constable  or  other  officer  who  executes  it.^ 

§  151.  All  fines  imposed  by  the  court  of  special  sessions  of  the 
city  and  county  of  Albany,  shall  be  paid  to  the  clerk,  or  to  the  sher- 
iff of  the  said  city  and  county,  who  shall  within  ten  days  ;ifter  the 
receipt  thereof,  pay  the  same  to  the  cliamberlain  of  the  said  city, 
in  the  same  manner  and  subject  to  the  same  penalties  for  neglect, 
as  provided  in  respect  to  fines  imposed  by  courts  of  general  ses- 
sions.^ If  the  defendant  be  committed  by  the  judgment  of  any 
court  of  special  sessions  of  any  of  the  other  counties  of  this  state, 
payment  of  any  fine  imposed  upon  such  pei-son,  shall  be  made  to 
the  sheriff  of  tlie  county,  who  shall,  within  thirty  days  after  the 
receipt  of  any  such  fine  pay  over  the  amount  received  by  him  to 
the  county  treasurer.* 

§  152.  On  a  warrant  from  the  court  of  special  sessions  in  Al- 
bany county,  against  one  recognized  to  appear,  but  who  has  failed 
to  do  so,  the  officer  to  whom  it  is  delivered  shall  bring  the  party 
forthwith  before  the  court,  if  in  session,  at  the  time  of  such  arrest, 
and  if  not,  to  commit  him  to  jail,  there  to  remain  till  delivered 
by  due  course  of  law.* 

1  3  K.  S.  1010,  §  60.     [Code  Crim.  Proc,     '  3  R.  S.  1011,  §  62.     [Code  Civ.  Proc, 

§  725.  §  726.] 

2  [Code  Crim.  Proc,  §  193.]     Russell  v.     «  3  R.  S.  372,  §  27.     [Code  Crim.  Proc, 

Hubbard,  6  Barb.  654.  §  68,  as  amended  1SS2.] 

«  8  E.  S.  372,  §  23.     [4  id.,  8th.  ed.,  2763, 


THEIK   DUTIES  IN   COURTS   OF   KECOKDS.  91 


CHAPTER  X. 

THEIK   DUTIES   IN   COURTS   OF   RECORD." 

§  153.  Sheriffs  are  officers  of  the  courts  of  record  held  in  their 
respective  counties  ;  and  it  is  their  dut)'  to  attend  in  person,  the 
sit*tings  of  every  such  court.  It  is  also  their  duty,  in  case  r-m-jQ 
of  neglect  on  the  part  of  the  board  of  supervisors  so  to  do, 
to  provide  under  the  order  thereof,  every  court  of  appeals  held  in 
their  county,  supreme  court,  circuit  court,  and  court  of  oyer  and  ter- 
miner, proper  and  convenient  rooms  forthe  holdingsuch  court,s,(and 
in  the  case  of  the  court  of  appeals,  with  a  room  forthe  consultation 
of  the  jndges^^  and  also  with  furniture,  attendants,  fuel,  lights 
and  stationery,  suitable  and  convenient  for  the  transaction  of  its 
business.  The  expense  incurred  by  them  in  carrying  out  such 
order  of  any  court  is  made  a  county  charge.^  The  foregoing 
provisions  of  the  twenty-eighth  section  of  the  code  are  made 
applicable  to  the  court  of  common  pleas,  and  the  superior  and 
marine  court  of  the  city  and  county  of  New  York  ;  but  it  is  de- 
clared that  the  said  courts,  shall  appoint  the  officers  necessary 
to  attend  said  courts  ;  whose  salaries  shall  be  fixed  by  the 
board  of  supervisors.^  And  in  case  of  failure  of  the  super- 
visors of  Erie  county  to  provide  and  furnish  rooms  for  holding 
the  superior  court  in  the  cit}'  of  Buffalo,  and  for  the  clerk  thereof, 
said  court  may,  by  order,  direct  such  person  or  persons  as  shall 
be  named  in  such  order,  to  provide  such  rooms  and  furniture  at 
the  expense  of  the  county.* 

»  Code,  §  15.  '3  R.  S.  493,  §  39. 

2  Code,  §§  28,  51.  *  3  R.  S.  .338,  §  1.32. 

a  Ala.— E.  C.  1867,  §§  704, 734,  759,  760,  [La.— R.  S.  1879,  §  3537.] 

3483,  .3938.  Mass.  -St.  1860,  150. 

[Ark.— Dig.  1884,  §§  1446,  1448,  2097,  Mich.— St.  1857,  pp.  987,  1008.  [1  How. 

2203,  2987,  4974.]  St.  1882,  §§  1950,  2674,  2675,  711% 

[Conn.— Gen.  St.  1888,  §§  717,  736.]  7300,  7315.] 

Del.— R.  S.  1852,  p.  89.  Miss.— Rev.   Code  428,  484,  543.  [Id. 

Ga.— Code  pp.  .54,  74.  1880,  §§  1251,  1828,  2278.] 

[HI.— See  1  Star.  St.  p.  249,  IT  132.]  [Neb.  — Comp.  St.  1887,  pp.   313,  832, 

Ind.— 2  R.  S.  1852,  p.  4,  10,  20.  836,  838.  839.] 

la.— Rev.  1860,  p.  64.  N.  .T.— Dig.   1855,  p.   781.    [See  Rev. 

[Kan.— Comp.     L.    1885,    p.     696,    §  1877,  pp.  217,  219.] 

4537.]  E-  I.-R-  S.  416. 

[Ky.— Gen.  St.  1879,  p.  785.] 
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§  154.  Tt  is  also  made  the  duty  of  eyery  sheriff  to  summon  two  con- 
stables to  attend  with  him,  every  term  of  the  court  of  appeals,  and 
of  the  supreme  court  held  in  his  county  ; '  and  also  within  a  reason- 
able time  before  the  sitting  of  any  circuit  court,  sittings,  court  of 
oyer  and  teiminer,  county  court  or  court  of  sessions,  and  the  city 
court  of  Brooklyn,^  so  many  constables  and  marshals  as  the  presid- 
ing judge  shall  direct,  and  in  case  of  his  failure  to  do  so,  the  sheriff 
shall  summon  so  many  as  he  may  deem  necessary.  Every  marshal 
or  constable  so  summoned,  shall  attend  the  sittings  of  such  court 
upon  pain  of  being  fined  for  every  day's  neglect,  a  sum  not  exceed- 
ing five  dollars.^  If  more  assistance  is  necessary  to  discharge  the 
duties  imposed  upon  such  persons,  the  sheriff  may,  under  the  order 
of  the  court,  provide  it. 

§  155.  It  is  the  duty  of  the  sheriff  to  maintain  order  in  every 
such  court,  during  the  sitting  thereof,  and  to  obey  the  orders  and 
direction  of  the  court,  and  to  execute  its  orders  and  process.  It  is 
his  duty  also  to  see  that  the  constables,  marshals,  and  other  persons 
he  may  have  summoned  or  employed  to  attend  said  court,  discharge 
their  respective  duties  promptly  and  properly. 
*7Q1  *§  ^^^'  '^^^  sheriff  shall  receive  no  compensation  for  at- 
tending the  court  of  appeals  or  the  supreme  court ;  but  he  is 
entitled  to  the  same  compensation  for  attending  the  city  court  of  the 
city  of  Brooklyn  as  constables.* « 

§  157.  The  district  attorney  of  eveiy  county,  at  least  twenty 
days  before  the  time  appointed  for  holding  any  court  of  oyer  and 
terminer  and  jail  delivei'y,  in  his  county,  shall  issue  a  precept  to  be 
tested  and  sealed,  in  the  same  manner  as  process  issued  out  of  the 
court  of  oyer  and  terminer  and  jail  delivery,  and  to  be  directed  to 
the  sheriff  of  his  countJ^^  Every  such  precept  sliall  mention  the 
time  and  place  at  which  such  court  is  held,  and  shall  command  the 
said  sheriff, 

1.  To  summon  the  several  persons  who  shall  have  been  drawn 
in  his  county,  pursuant  to  law,  to  serve  as  grand  and  petit  jurors  at 
the  said  court,  to  appear  thereat ; 

2.  To  bring  before  the  said  court  all  prisoners  then  being  in  the 
jail  of  said  county,  together  with  all  process  and  proceedings  any 
way  concerning  them  in  his  hands  as  such  sheriff  ; 

1  3  I!.  H.  278,  §  4.     [Code  Civ.  Proc,  §      ^SB.  S.  470,  §^  70-73.     [Code  Civ.  Proc, 

•2-l'2.]  ijOO.] 

2  8  R.  S.  350,  §  14.     [Code  Civ.  Proc,  §      *  3  K.  S.  :!,-)(!,  §  14. 

07.]  6  3  R.  S.  208,  § -'li;     [4   Id.,    8th   ed.,    p. 

2629,  §  37.] 

a   [Section  3307,   paragraph  21   of  the  court,  which  he  is  required  by  law 

Code  of  Civ.  Proc,  provides  that  a  to  attend,"  for  each  day  shall  re- 

sheriff    "for    attending  a  term  of  ceive  three  dollars.] 
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3.  To  make  proclamation  in  the  manner  prescribed  by  law,  noti- 
fying all  persons  bound  to  appear  at  the  said  court,  by  recognizance 
or  otherwise,  to  appear  thereat ;  and  requiring  all  justices  of  the  jpeace, 
coroners,  and  other  officers  who  have  taken  any  recognizance  for 
the  appearance  of  any  person  at  such  court,  or  who  have  taken  any 
inquisition,  or  the  examination  of  any  prisoner  or  witness,  to  return 
such  recognizance,  inquisition  and  examination  to  the  said  court? 
at  the  opening  thereof,  on  the  day  of  sittings.-' 

And  the  sheriff  to  whom  any  such  precept  shall  be  directed  and 
delivered,  immediately  on  the  receipt  thereof,  shall  cause  proclama- 
tion in  conformity  thereto,  signed  by  him,  to  be  published  once  in 
each  week,  until  the  sitting  of  the  court,  in  one  or  more  of  the  news- 
papers printed  in  tlie  said  county,  and  the  expense  thereof  is  made 
a  county  charge.^  The  supreme  court,  in  one  district,  has  held  that 
the  precept  should  be  issued  and  returned  and  filed  with  the  clerk 
of  the  county  to  give  validity  to  the  action  of  the  grand  jury,  and 
to  sustain  a  conviction  by  the  petit  jury.  In  the  same  court  in 
another  district  it  is  held  that  the  requirement  is  directory  merely 
and  that  an  omission  to  issue  it,  inasmuch  as  it  does  not  lead  to  the 
prejudice  of  the  defendant,  will  not  invalidate  the  subsequent  pro- 
ceeding or  judgment.^ 

§  158.  It  shall  be  the  duty  of  the  keeper  of  every  county  prison, 
to  present  to  every  court  of  oyer  and  terminer,  and  to  every  court 
of  *sessions  to  be  held  in  this  county,  at  the  opening  of  such  pon 
coui-t,  a  calendar  stating, 

1.  The  name  of  every  prisoner  then  detained  in  such  prison ; 

2.  The  time  when  such  prisoner  was  committed:  and  by  virtue 
of  what  process  or  precept ;  and 

3.  The  cause  of  the  detention  of  every  such  person  ;* 

4.  And  to  every  court  of  sessions,  on  the  first  day  of  its  meeting, 
next  after  the  commitment  of  any  disorderly  person,  a  list  of  the 
persons  so  committed  and  then  in  his  custody,  with  the  nature  of 
their  offences,  the  name  of  the  justice  committing  them,  and  the 
time  of  imprisonment  ;^ 

5.  And  also  in  like  manner  to  every  such  last  mentioned  court 
the  names  of  all  persons  committed  to  and  then  in  jail  for  want  of 
sureties  to  keep  the  peace. 

1  3  R.  S.  298,  §  23;    [4  Id.,  8th  ed.,  p.  Park  Cr.  K  272;    Ferris   v.    The 

5629,  §  38.]  People,  48  Barh.  17. 

2  3  R.  S.  288,  §  24;  [4  Id.,  8th  ed.,  p.      <  3  R.  S.  10G6,  §  25.     [Id.,  8th  ed.,  vol. 

630,  §  39.]  4,  p.  2793.]  „  ,      ^  . 

8  McGui/e  V.   The  People,   2  Park  Or.     »  2  R.  S.  904    §  7.      [See  Code    Cnm. 
R.  148;  McCann  v.  The  People,  d        Proc.,  §  90.] 
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§  159.  Nogrand  juror,  constable,  district  attorney,  clerk  or  judge 
of  any  court,  shall  disclose  the  fact  of  any  indictment  having  been 
found  against  any  person  for  a  felony,  who  is  not  in  actual  confine- 
meat,  until  he  shall  have  been  arrested,  and  every  person  violat- 
ing this  provision  shall  be  deemed  guilty  of  a  misdemeanor.  But 
this  does  not  extend  to  any  district  attorney,  sheriff  or  other  ofScer, 
making  any  such  disclosure  by  the  issuing,  or  in  the  execution  of 
any  process  on  such  indictment,  or  in  any  other  way  when  it  shall 
become  necessary  in  the  discharge  of  any  official  duty.^ 

§  160.  Within  twenty  days  after  the  adjournment  of  any  criminal 
court  of  record,  the  sheriff  of  the  county  in  which  such  court  shall 
have  been  held,  respectively,  shall  report  by  mail  to  the  secretary 
of  state,  the  name,  occupation,  age,  sex  and  native  country  of  every 
person  convicted  at  such  court,  of  any  offence ;  the  degree  of  in- 
struction which  each  person  so  convicted  has  received,  and  all  such 
other  items  of  information  in  relation  to  such  convicts,  and  their 
offences,  as  the  secretary  of  state  shall  require  ;  which  reports  shall 
be  made  in  such  form  as  the  said  secretary  shall  prescribe.  And  to 
enable  such  sheriff  to  make  such  returns,  they  shall  be  authorized 
by  themselves  and  their  deputies,  to  make  all  necessary  inquiries 
of  the  persons  convicted,  before  or  after  trial,  and  of  the  keepers 
of  prisons  where  such  convicts  may  be  confined,  and  of  all  other 
persons.  And  the  sheriffs  of  the  counties  o£  Albany,  Cayuga,  Che- 
mung, Columbia,  Dutchess,  Erie,  Kings,  Monroe,  New  York,  Niag- 
ara, Oneida,  Onondaga,  Orange,  Oswego,  Rensselaer  and  Schenec- 
tady, shall  on  the  first  day  of  every  month  transmit  to  the  secretary 
^o-i  -1  of  state  a  statement  of  the  ■■number  of  persons  convicted  in 
courts  of  special  sessions  during  the  preceding  month  in  the 
respective  cities  of  Albany,  Auburn,  Elmira,  Brooklyn,  Buffalo, 
Hudson,  Lockport,  New  York,  Ncwburgh,  O.swegc,  Rochester, 
Poughkeepsie,  Syracuse,  Schenectady,  Troy  and  Utiea.  Such  state- 
ment shall  specify  the  crimes,  the  whole  number  convicted,  sex,  age, 
nativity,  married  or  single,  degree  of  education,  religious  instruction 
parents  living  or  dead,  whether  before  convicted  of  any  crime  and 
whether  temperate  or  intemperate.  All  courts  in  the  city  of  New 
York  having  jurisdiction  in  cases  where  criminal  convictions  are 
had,  are,  for  the  purposes  of  this  act  requiring  such  report,  declared 
courts  of  special  sessions,  whether  composed  of  one  or  more  police 
magistrates.     Whenever  any  city  shall  hereafter  be  erected  ot^  incor- 

8  3  R.  S.  1018,  §§  39,  40.     [Penal  Code,  §  156.] 
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porated  in  any  county  of  this  state,  the  sheriff  of  said  county  shall 
perform  the  same  duties  and  make  the  same  returns  in  regard  to  the 
persons  convicted  in  courts  of  special  sessions  in  said  city,  as  the 
sheriffs  of  the  counties  named  above  are  required  to  prepare  in  re- 
gard to  the  above  named  cities.  Any  justice  or  other  judicial  offi- 
cer before  whom  any  person  shall  have  been  convicted  of  a  crimi- 
nal offence,  other  than  in  courts  of  record,  shall  furnish  to  the  sher- 
iffs of  their  respective  counties  all  the  information  they  can  obtain 
to  enable  such  sheriffs  to  comply  with  the  provisions  of  this  act, 
and  shall  make  such  inquiries  of  the  persons  convicted  before  them, 
and  of  others,  as  the  secretary  of  state  shall  direct.  Any  sheriff  or 
magistrate  who  shall  neglect  or  refuse  to  conform  to  the  above  pro- 
visions, shall  be  liable  to  the  penalty  of  fifty  dollars.^ 

I  Laws  1867,  ch.  604,  §§  1, 4, 5,  7.     [Code  Crim.  Proc,  §§  941,  943-«.] 
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DRAWING   AND    SUMMONING   JURORS.a 


§  161.  It  is  made  the  duty  of  the  sheriff  to  attend  in  person  or 
by  his  under  sheriff,  upon  the  drawing  of  every  grand  or  petit 
jury  by  the  clerk  of  the  county,  (except  in  Kings  county  where 
the  selection  and  summoning  of  jurors  is  performed  by  a  person  to 
*821  ^®  appointed  *by  the  city  judge,  district  attorney,  sheriff,  sur- 
rogate, and  justices  of  the  court  of  sessions  of  said  county,^) 
upon  receiving  from  said  clerk,  three  days  notice  of  such  drawing.^ 
It  is  not  however  absolutely  essential  to  the  regularity  of  the  draw- 
ing that  he  should  personally  attend,  for  the  same  may  be  proceeded 
with  if  the  other  proper  officers  are  present.^ 

§  162.  When  the  proper  officers  shall  have  appeared,  the  clerk 


1  3  K.  S.  702,  §  43;  Kenny  v.  The  Peo- 

ple, 31  N.  Y.  330. 

2  3  R.  S.  712,  §§  91,  92;  3  R.  S.  1013,  § 


o  Ala.— R.  C.  1867,  §§  4062,  &c. 
[Ariz.— R.  S.  1887,  §§  2176-2205.] 
Ark.— Dig.    18.5S,   p.   640,   Id.     1884, 
§§  39S2-3992.] 
Cal.— Dig.  1860,510,10.50;  Laws  1863, 

p.  630;  Laws  1864,  p.  524;   [3  Deer. 

Codes  &  St.,  §§  214,   215,  219,  225, 

226.] 
[Conn.— Gen.  St.  1888,  see  Tit.  xvii, 

cop.  Ixvii,  §§  855-871.] 
Del.— R.  S.  1852,  p.  89;  [Id.  1874,  pp. 

665-659.] 
Fa.— Dig.  1847,  p.  344;  Laws  1868,  p. 

16. 
Ga.— Code  735. 
111.— 2  St.  31;  [2  Star.  St.  1885,  p. 

1419,  H  9;  1420,  1[  10;  1426,  t  20. 
la.  -Rev.  1800,  pp.  475,  790.  [1  McL. 

St.   1884,  p.  52,  §§  234-238;  738,  §§ 

2761-2778.] 
Kan.— Gen.  St.  1868,  p.  5.34.     [Comp. 

L.  188.-),  p.  515,  §  3175;  p.  516,  §§ 

3184,  3188.] 
Ky.— 2  R.  S.  75. 
I.a.-R.  S.  293. 

[Me.— R.  S.  1883,  pp.  826,  827,  828.] 
Md.-Code  350,  604. 
Mass.— St.    1860,    p.    670.     [Pub.  St. 

1882,  pp.  995-997.] 


10;    Code,   §§  24,   32.     [Code  Civ. 
Proc,  §  1043.] 
3  R.  S.  712,  §§  93,  94;  Ferris  v.   The 
People,  48  Barb.  17. 

Mich.— St.    1857,   1190;   [2    How.  St. 

1882,  §§  7564-7.580,  7588.] 
Minn.— Rev.  1866,  pp.  512,  514.  636. 

[Id.  1873,  pp.  221.  244,  729.] 
Miss.— Rev.  Code  498.  500. 
Mo.— Gen.  St.  1865,  p.   597;  [2  R.  S. 

1889,  §§6064,6067,  6068.] 
Neb.— R.  S.  110.     [Comp.  St.  1887,  p. 

826.] 
N.  H.— Gen.   St.    1867,   p.   395;    [Id. 

1878,  p.  595.] 
N.  J.— Dig.  1853,  p.  381. 
N.  C— Rev.  Code,  161. 
O.— 1  R.  S.  751. 
On.— Gen.  L.  380. 
[Oreg— Am.   L.  1887,    pp.  658,   659, 

660.] 
Penn.— Dig.    1861,  p.  580;   [Id.  1883, 

p.  964,  §§54-56.] 
[R.  I.— Pub.  St.  18S2,  pp.  539,  540.] 
S.  C— Laws  1868,  p.  118. 
Tenn.— Code,  pp.  716,  949. 
Vt.— Gen.  St.   1863,   p.   331  ;    [R.   L. 

1880,  §  887  et  seq] 
Va.— Code  1849,  628. 
W.  Va.— Laws  1863,  p.  106. 
AVis.— R.  S.  657  ;  [Id.  1878,  pp.  703, 

704.] 
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shall  proceed  in  their  presence  to  draw  the  jury.  He  shall  con- 
duct such  drawing  as  follows : 

■  1.  He  shall  shake  the  box  containing  the  names  of  the  jurors 
returned  to  hitn,  so  as  to  mix  the  slips  of  paper  on  which  such 
names  are  written,  as  much  as  possible; 

2.  He  shall  then  publicly  draw  out  of  the  said  box,  as  many  of 
the  said  slips  of  paper  coutainiug  such  names  as  there  shall  be 
jurors  required  by  law,  or  specially  ordered  for  such  court ; 

3.  A  minute  of  the  drawing  shall  be  kept  by  one  of  tlie  attend- 
ing officers,  in  wliicli  shall  be  entered  the  name  contained  on  every 
slip  of  paper  so  drawn,  before  any  other  such  slip  shall  be  drawn  ; 

4.  If,  after  drawing  the  whole  number  required,  the  name  of 
any  person  shall  appear  to  have  been  drawn  who  is  dead  or  become 
insane,  or  who  has  permanently  removed  from  the  county,  to  the 
knowledge  of  the  clerk  or  any  other  attending  officer,  an  entry  of 
such  fact  shall  be  made  in  the  minute  of  the  drawing,  and  the 
slip  of  paper  containing  such  name  shall  be  destroyed; 

5.  Another  name  shall  then  be  drawn  in  the  place  of  that  con- 
tained on  the  slip  of  paper  so  destroyed,  which  shall  be  in  like 
manner  entered  in  the  minutes  of  the  drawing; 

6.  The  same  proceeding  shall  be  had  as  often  as  may  be  neces- 
sar}^  until  the  whole  number  of  jurors  required  shall  have  been 
drawn  ; 

7.  The  minute  of  the  drawing  shall  then  be  signed  by  the  clerk 
and  the  attending  officers,  and  shall  be  filed  in  the  clerk's  office; 

8.  A  list  of  the  names  of  the  persons  so  drawn,  with  their  addi- 
tions *and  place  of  residence,  and  specifying  for  what  court  poo 
they  were  drawn,  shall  be  made  and  certified  by  the  clerk, 

and  the  attending  officers,  and  shall  be  delivered  to  the  sheriff  of 
the  county.i  And  on  the  payment  of  the  fees  allowed  by  law, 
the  clerk  and  sheriff  shall  furnish  a  copy  of  such  list  to  any 
person   applying  therefor.^ 

9.  When  the  same  person  shall  be  drawn  as  a  grand  and  petit 
juror  to  attend  the  same  court,  his  name  shall  be  omitted  from  the 
list  of  petit  jurors  and  another  name  shall  be  drawn  from  the  petit 
jury  box ;  and  after  the  completion  of  the  drawing  of  the  petit 
jurors,  the  name  of  such  person  drawn  for  the  grand  jury,  shall  be 
returned  to  the  petit  jury  box.^ 

>  3  R.  S.  719,  §  95;  3  R.  S.  1013,   §§  10,      »  3  R,  S.  1014,  §  18;  [4  R.  S.,  8th  .ed.,  p. 

11;     [Code  Civ.  Proc,  §  1047.]  2768,  §  18.] 

^  3  R.  S.  713,  §  97.      [Code  Civ.    Proc, 

§  1049.] 
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§  163.  [A  person  authorized  by  the  law  to  assist  at  the  drawing 
or  empaneling  of  grand  or  trial  jurors  to  attend  a  court,  or  a  term 
of  court,  or  to  try  any  cause  or  issue,  who  either, 

1.  Designedly  puts,  or  consents  to  the  putting,  upon  a  list  of 
jurors  as  having  been  drawn,  any  name  which  was  not  lawfully 
drawn  for  that  purpose  ;  or, 

2.  Designedly  omits  to  place  on  such  a  list  any  name  which 
was  lawfully  drawn  ;  or, 

3.  Designedly  signs  or  certifies  a  list  of  such  jurors  as  having 
been  drawn  which  was  not  lawfully  drawn ;  or 

4.  Designedly  withdraws  from  the  box,  or  other  receptacle  for 
the  ballots  containing  the  names  of  such  jurors,  any  paper  or  ballot 
lawfully  placed  or  belonging  there  and  containing  the  name  of  a 
juror,  or  omits  to  place  in  such  box  or  receptacle  any  name  law- 
fully drawn  or  designated,  or  places  in  such  box  or  receptacle  a 
paper  or  ballot  containing  the  name  of  a  person  not  lawfully  drawn 
and  designated  as  a  juror;  or, 

5.  In  the  drawing  of  such  jurors,  does  any  act  which  is  unfair, 
partial,  or  improper  in  any  other  respect ; 

Is  guilty  of  ^  misdemeanor. 

But  this  section  shall  not  apply  to  the  city  and  county  of  New 
York  or  the  county  of  Kings.] 

§  164.  Jurors  drawn  for  a  term  of  any  court  shall  be  summoned 
at  least  six  days  previous  to  the  sitting  thereof.^  When  talesmen 
are  summoned,  they  may  be  required  to  attend  forthwith,  or  at 
such  time  as  the  court  may  direct  -J^  and  so  of  jurors  to  attend  upon 
any  special  proceedings;  except  in  the  case  of  a  jury  to  assess  the 
value  of  land  taken  for  a  plank  road,  when  they  shall  be  sum- 
moned at  least  four  days  before  the  days  specified  for  their  attend- 
ance.* 

§  165.  Jurors  for  either  a  regular  term  of  any  court,  or  for  any 
special  proceeding  before  any  court  or  officer,  may  be  summoned 
by  a  deputy  of  the  sheriff,  as  well  as  the  sheriff  himself,  unless  the 
power  is  expressly  confined  to  the  latter ;  and  the  sheriff  or  his 
under  sheriff,  may  by  writing  deputize  or  authorize  persons  to 
summon  any  jurors  except  it  be  in  such  last  mentioned  case  ;  and 
where  there  are  no  jurors  undrawn,  or  for  any  reason  no  juror 
can  be  obtained  from  the  list  returned  by  the  sheriff,  on   the   trial 

1  [Penal   Code,  §  76;  3  R.  S.  972,  §  IS;      23  r.   g.   713,   §    96;  Id.    1014,   S   12: 
2  R.  S.  (Edm.)  716,  §  18;  Code  Civ.  [Code  Civ.  Proc,  §  1048  1 

Proc,  §  1122.]  «  3  R.  S.  1015,  §  24. 

*  2  R.  S.  490,  §  82. 
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of  any  issue,  if  the  sheriff  is  a  party  in  such  issue,  some  other  per- 
son maybe  appointed  by  the  court,  to  summon  jurors  from  the  by- 
standers or  other  persons.' 

*  S  166.  In  summoning  a  iuror  the  officer  should  state  to 

r*84 
m,  personally,  if  he  can  be  found,  that  he  is  thereby  sum-     •- 

moned  to  serve  as  a  grand  or  petit  juror,  as  the  case  may  be,  at  the 
particular  court  at  which  he  is  required  to  appear  ;  mentioning  the 
time  and  place.  The  precise  language  which  he  may  use  is  unim- 
portant, if  the  fact  that  he  has  been  so  drawn  or  selected  to  serve  as 
a  juror,  and  the  particular  time  and  place  at  which  he  is  required  to 
attend,  is  distinctly  stated.  If  any  juror  who  has  been  regularly 
drawn  as  aforesaid,  cannot  be  found  to  be  personally  summoned,  the 
service  may  be  made  by  leaving  a  written  or  printed  notice  of  such 
drawing,  and  containing  a  statement  of  the  time  and  place  where  he 
is  to  appear,  at  such  person's  place  of  residence,  with  some  person 
of  proper  age.^  Sometimes  such  notice  is  delivered  to  the  juror,  even 
when  summoned  personally,  but  this  is  not  necessary.  The  person 
must  be  served  personally,  if  he  can  be  found ;  or  by  leaving  the 
notice  at  his  place  of  residence  as  aforesaid,  if  he  cannot  be  so  found, 
whether  he  be  exempt  from  serving  upon  a  jury  or  not,  or  has  a 
valid  excuse.  The  summoning  a  juror  who  has  been  drawn  or 
selected  to  attend  before  an  officer  in  a  special  proceeding,  shall  be 
made  in  all  respects  in  the  same  manner.  If  the  person  has  not 
been  so  drawn,  or  selected  as  aforesaid,  but  is  summoned,  as  a  tales- 
man, under  the  order  of  the  court,  or  in  any  special  proceedings 
before  an  officer,  when  the  sheriff  selects  the  jurors  himself,  the 
service  must  in  all  cases  be  personal. 

§  167.  It  shall  not  be  a  good  cause  of  challenge  to  the  panel  or 
array  of  jurors  in  any  cause,  that  they  were  summoned  by  the 
sheriff,  who  was  a  party,  or  interested  in  such  cause  ;  or  related  to 
either  party  therein,  unless  it  be  alleged  in  such  challenge,  and  be 
satisfactorily  shown,  that  some  of  the  jurors  drawn  were  not  sum- 
moned, and  that  such  omission  was  intentional.^  Nor  is  it  a  good 
ground  of  challenge  that  the  sheriff  had  expressed  his  opinion  as  to 
the  guilt  of  the  prisoner.* 

§  168.  If  at  any  court  of  oyer  and  terminer,  or  court  of  sessions, 
there  shall  not  appear  at  least  sixteen  persons  duly  qualified  to  serve 
[except  in  the  counties  of  Genesee,  Orleans,  and  St.  Lawrence] 

1  The  President,   &c.,   of  Brooklyn  v.     »  3  R.  S.  718,  §  .3;     [Code  Civ.  Proc,  §§ 

Patchin,  8  Wend.  47;  Post  169.  1177,  1178.] 

2  3E  S    713    §  6;     [Code  Civ.  Proc,     '  Ferris  v.  The  People,  48  Barb.  17. 

§  1048.] 
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as  grand  jurors,  who  shall  have  been  summoned  for  that  purpose ; 
or  if  the  number  of  grand  jurors  attending  shall  be  reduced  below 
sixteen,  by  any  of  them  being  discharged,  or  otherwise,  such  court 
may,  by  an  order  to  be  entered  in  its  minutes,  direct  the  sheriff  of 
the  county  to  summon  the  number  of  persons  necessary  to  complete 
the  grand  jury  for  such  court.  And  the  sheriff  shall  summon  such 
number  of  persons  accordingly. ^  And  if  any  offence  sliall  be  com- 
mit*ted  during  the  sitting  of  any  courtof  oyer  and  terminer, 
-'  or  court  of  sessions,  after  the  grand  jury  attending  such  court 
shall  have  been  discharged,  such  court  may,  in  its  discretion,  by 
order,  to  be  entered  in  its  minutes,  direct  the  sheriff  to  summon 
another  grand  jury.  And  the  sheriff  shall  accordingly  forthwith 
summon  such  grand  jury  from  the  inhabitants  of  the  county  quaU- 
fied  to  serve  as  petit  jurors,  and  shall  return  the  names  thereof  to 
the  court.^ 

§  169.  Whenever  a  sufficient  number  of  jurors,  duly  drawn  and 
summoned,  do  not  appear,  or  cannot  be  obtained,  to  form  a  jury, 
the  court  may  order  the  sheriff  to  summon  from  the  bystanders,  or 
from  the  county  at  large,  so  many  persons  qualified  as  petit  jurors,  as 
shall  be  sufficient;  and  the  sheriff  shall  summon  the  number  so  or- 
dered, from  among  the  inhabitants  of  the  county,  duly  qualified  to 
serve  as  jurors  in  the  cause,  and  return  the  names  to  the  court.  And 
if  by  reason  of  there  being  one  or  more  juries  empanelled,  or  for  any 
other  reason,  there  shall  not  remain  any  ballots  undrawn;  or  if,  in 
consequence  of  jurors  being  set  aside,  no  juror  can  be  obtained  from 
the  list  of  those  returned  by  the  sheriff,  for  the  trial  of  any  issue, 
the  court  may,  as  in  other  cases,  order  the  sheriff,  or  if  he  be  a 
party  in  such  issue,  some  other  person,  to  be  appointed  hj  the 
court,  to  summon  jurors  from  the  bystanders,  or  other  persons  who 
shall  be  returned  and  summoned  as  in  other  cases.^  Whenever  a 
sufficient  number  of  jurors  duly  drawn  and  summoned  do  not  appear, 
or  cannot  be  obtained  to  form  a  jury,  the  court  may  order  the  sheriff 
to  draw,  in  the  presence  of  the  court,  from  the  jury  box  kept  by 
the  clerk  for  that  purpose,  the  names  of  so  many  persons  as  the 
court  may  direct.  The  court  may  also,  by  consent  of  the  parties 
to  any  action  pending  therein,  order  the  sheriff  to  summon  from 
the  bystanders,  or  from  the  county  at  large,  so  many  persons  quali- 
fied to  serve  as  jurors,  as  shall  be  necessary  to  make  the  full  panel 
of  jurors  on  the  trial  of  such  action.     And  the  sheriff  shall  forth- 

1  3  R.  S.  1015,  §§  23,  24;  [Code  Crim.      =  3  R.  S.  718,  §§  120,  121  •  3  K  S  719 
Proc.  §  230.  §  l:;2  ;  Laws  1867,  oh.  494.     fSee  l! 

»  3  B.  S.  1016,  §S  34,  35;  [Code  Crim.  1877,  c.  417,  §  1,  t  41.1 

Proc,  §  235.]  ■■ 
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with  summon  the  persons  so  dra.wn  and  make  return,  thereof,  in 
the  same  manner  as  now  provided  by  law,  in  oases  where  persons 
are  summoned  as  jurors  from  the  bystanders.  Tlie  statute  directing 
the  drawing  of  jurors  b\'  the  sheriff  as  last  mentioneil,  does  not 
apply  to  courts  in  the  city  and  county  of  New  York  or  Kings  county .^ 
It  is  further  provided  that  anj^  circuit  court  or  court  of  oyer  and  ter- 
miner maj^make  an  order  to  be  entered  in  its  minutes,  requiring  the 
clerk  to  draw  and  the  sheriff  to  summon  sucli  additional  number  of 
petit  jurors  as  it  shall  *  deem  necessary,  not  exceeding  thirty- 
six  ;  and  the  clerk  shall  forthwith  bring  into  court  the  box  L 
containing  the  names  of  the  petit  jury,  and  he  shall,  in  the  presence 
of  the  court  proceed  publicly  to  draw  the  number  of  jurors  men- 
tioned in  the  order  ;  and  when  the  drawing  is  completed  the  clerk 
shall  make  two  lists  of  the  persons  drawn,  eacli  of  which  shall  be 
certified  by  him  to  be  a  correct  list  of  the  names  of  the  persons  so 
drawn  by  him,  one  of  which  he  shall  file  in  his  office,  and  the  other 
he  shall  deliver  to  the  sheriff.  The  sheriff  shall  thereupon  proceed 
to  summon  the  persons  named  in  such  list  to  appear  in  the  court  in 
■which  the  order  requiring  the  attendance  of  such  jurors  shall  have 
been  made,  on  a  day  to  be  designated,  which  shall  not  be  less  than 
two  days  from  the  date  of  the  entry  of  the  order.  All  provisions 
of  law  relating  to  the  summoning  of  jurors  shall  apply  to  the  sum- 
moning of  the  jurors  so  drawn  and  summoned.^ 

§  170.  In  the  city  of  New  York,  new  panels  of  jurors  may  be 
ordered  by  the  courts  held  therein,  and  the  county  clerk  shall 
draw  the  same,  and  deliver  a  list  of  the  names  drawn,  to  the 
sheriff,  in  the  same  manner  as  provided  for  other  juries ;  and  the 
sheriff  shall  summon  such  jurors  in  the  same  manner  as  the  first 
jury  drawn,  and  shall,  in  like  manner,  return  the  names  of  those 
summoned,  to  the  court.^ 

§  171.  Whenever  a  foreign  jury  sliall  be  ordered  by  any  court, 
a  venire  for  that  purpo.se  shall  issue  to  the  sheriff  of  the  proper 
county,  who  shall  give  notice  of  the  same  to  the  clerk  thereof,  at 
least  twenty  daj^s  before  the  return  of  such  venire,  when  such 
clerk  [in  the  county  of  Kings  the  commissioner]  shall  draw  the 
names  of  twenty-four  persons  from  the  lists  returned  to  him  by  the 
town  officers,  in  the  same  manner  as  in  the  case  of  ordinary  juries, 
and  shall  deliver  a  list  of  the  names  so  drawn  to  such  sheriff,  who 
shall  summon  them  as  in  other  cases.* 

1   IK  S  649,  §§  2,  3,  4;  Laws  18li7,  cli.  Proc,  §  1108,  as  amendedL.  1889,  c. 

494.   [See  Code  Civ.  Proc,  §  Wt52.]  .343.] 

'  Laws  1870,  cli.  489.  *  3  R.  S.  693,  §§  2,  3;     [Code  Civ.  Proc, 

8  3  E.  S.  716,  §§  109,  110;     [Code  Civ.  §§  1070,  1071.] 
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§  172.  When  the  selection  of  jurors  is  left  to  the  discretion  of 
the  sheriff,  he  should  be  careful  that  the  person  or  persons  selected 
by  him  have  the  necessary  legal  qualifications,  and  that  they  are 
not  exempt  from  serving  upon  juries.  He  should  select  those  only 
who  are  in  nowise  of  kin  to  the  parties,  however  remote ;  and 
no  one  who  is  interested  in  the  proceedings,  or  who  he  has  reason 
to  believe  is  biased  or  prejudiced  for  or  against  either  of  the  par- 
ties ;  or  who  has  given  an  opinion  upon  the  subject  in  controversy, 
and  he  should  not  permit  either  of  the  parties,  or  any  other  person, 
to  name  any  juror.  But  after  summoning  one  to  serve  as  a  juror 
in  any  case,  whether  he  is  exempt  from  service,  or  has  a  valid 
^  excuse  for  not  *serving,  the  sheriff  cannot,  on  hearing  that 

J  fact,  release  him  and  summon  another  in  his  place,  for  the 
court  or  officer  before  whom  such  person  is  summoned  to  appear, 
can  alone  discharge  him. 

§  173.  Jurors  must  be  possessed  of  the  following  qualifications : 

1.  They  must  be  males ; 

2.  Of  the  age  of  twenty-one  years  or  upwards,  and  under  sixty 
years  old ; 

3.  And  be,  at  the  time,  assessed  for  personal  property  belonging 
to  them  in  their  own  right,  to  the  amount  of  two  hundred  and  fifty 
dollars,  or  shall  have  a  freehold  estate  in  real  property  in  the 
county,  belonging  to  them  in  their  own  right,  or  in  the  right  of 
their  wives,  to  the  value  of  one  hundred  and  fifty  dollars ;  ^  [or  the 
owner  of  a  freehold  estate  in  real  property,  situated  in  the  county, 
belonging  to  him  in  his  own  right,  of  the  value  of  one  hundred 
and  fifty  dollars ;  or  the  husband  of  a  woman  who  is  the  owner  of 
a  like  freehold  estate,  belonging  to  her  in  her  own  right ;] 

4.  In  the  possession  of  their  natural  faculties,  and  not  infirm  or 
decrepit ; 

6.  Free  from  all  legal  exceptions,  (that  is,  not  an  alien^  nor  ever 
convicted  of  any  infamous  crime,)  of  fair  character,  of  approved 
integrity,  sound  mind  and  well  informed  ;^ 

[6.  But  a  person  who  was  assessed,  on  the  last  assessment-roll  of 
the  town,  for  land  in  his  possession,  held  under  a  contract  for  the 
purchase  therecf,  upon  which  the  improvements,  owned  by  him, 
have  been  made  to  the  value  of  one  hundred  and  fifty  doP.ars,  is 
qualified  to  serve  as  a  trial  juror,  although  he  does  not  possess 

1  3  R.  S.  695,  §  5;     [Code  Civ.  Proc,  §      ^  Borst  v.  Beecker,  6  John.  332;  3  Bl. 
1027.]  Com.  -M-';  3  R.  S.  6,  §  29. 

3  3  R.  S.  695,  §  5. 
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either  of  the  qualifications    specified  in  subdivision  third  of  the 
last  section,  if  lie  is  qualified  in  every  other  respect.^] 

[§  173a.  In  order  to  be  qualified  to  serve  as  a  tiial  juror,  in  a 
court  in  the  city  and  county  of  New  York,  a  person  must  be  :    , 

1.  A  male  citizen  of  the  United  States,  and  a  resident  of  that 
city  and  county; 

2.  Not  less  than  twenty-one,  nor  more  tlian  seventy  years  of 
age; 

3.  The  owner,  in  his  own  right,  of  real  or  personal  property,  of 
the  value  of  two  iumdred  and  fifty  dollars ;  or  the  husband  of  a 
woman  who  is  the  owner,  in  her  own  right,  of  real  or  personal 
property  of  that  value  ; 

4.  In  the  possession  of  his  natural  faculties,  and  not  infirm  or 
decrepit ; 

5.  Free  from  till  legal  exceptions;  intelligent;  of  sound  mind 
and  good  character;  and  able  to  read  and  write  the  English  lan- 
guage understandingly.2] 

*  §  174.  In  all  cases,  except  in  that  of  a  foreign  jury,  the 
juroi's  must  be  residents  of  the  county  in  which  the  court  or  L 
proceeding  whereat  they  are  required  to  serve  is  held ;  and  in  jus- 
tice's court,  they  must  be  residents  of  the  same  town  where  the 
justice  who  issues  the  venire  resides,^  unless  the  action  be  between 
two  towns,  when  the  jurors  shall  be  suannoned  from  the  county  at 
large,*  but  not  from  either  of  the  towns.*  And  when  a  jury  is  drawn 
to  assess  damages  in  a  highway  case  in  any  town,  they  must  be 
drawn  and  summoned  from  an  adjoining  town.^ 

§  175.  No  inhabitant  of  any  town,  cily  or  county,  shall  be  dis- 
qualified as  a  juror  or  witness  in  any  cause  brought  to  recover  any 
penalty  or  forfeiture,  on  the  ground  that  such  penalty  or  forfeiture 
is  to  be  applied  for  the  benefit  of  such  town,  city  or  county,  or  for 
the  benefit  of  the  poor  thereof;  nor  shall  any  officer,  on  such 
ground,  be  disqualified  from  serving  any  process  fur  the  summon- 
ing a  jury  in  sucli  case.'^  And  on  the  trial  of  any  action  in  which 
the  county  is  interested,  the  electors  and  inhabitants  of  such 
county  are  competent  as  witnesses  and  jurors.^  In  penal  actions 
for  the  recovery  of  any  sum,  it  shall  not  be  a  cause  of  challenge  to 
the  jurors  summoned,  or  to  any  officer  summoning  them,  that  such 

1  [N.  Y.  Code  Civ.  Proc,  §  1028;  2  R.  S.,      *■  1  R.  S.  8.37,  §  i. 

Sth  ed.,  411,  §  14.]  "  2  R.  S.  .397,  §§  85,  86;    [2  E.  S.,  8th 

2  [Code  Civ.  Proc,  §  1080;  from  L.  1870,  ed.,  p.  1376,  §  65.] 

c.  539.,  §§  4,  5  and  6.]  '  3  R.  S.  86.5,  §  2. 

8  3  R.  S.  441,  §  84.  «  1  R.  S.  901,  §  4. 

*  3  R.  S.  441,  §  87.     [2  R.  S.,  8th  ed., 

p.  912,  §  4.] 
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juror  or  officer  is  liable  to  pay  taxes  in  any  town  or  county,  which 
may  be  benefited  by  sucli  recovery. ^  And  in  trials  in  which  a 
own  shall  be  a  party,  or  be  interested,  the  electors  and  inhabitants 
of  such  town  shall  be  competent  witnesses  and  jurors,  but  when  it 
is  between  two  towns,  no  inhabitant  of  either  town  shall  be  a 
juror.^ 

§  176.  The  following  persons  are  exempt  from  serving  on  juries : 
[1.  A  clergyman,  or  a  minister  of  any  religion,  officiating  as 
such,  and  not  following  any  other  calling. 

2.  A  resident  officer  of,  or  an  attendant  assistant,  teacher,  or 
other  person,  actually  employed  in  a  state  asylum  for  lunatics, 
idiots,  or  habitual  drunkards. 

3.  The  agent  or  warden  of  a  state  prison;  the  keeper  of  a 
county  jail,  or  a  person  actually  employed  in  a  state  prison  or 
county  jail. 

4.  A  practicing  physician  or  surgeon,  having  patients  requiring 
this  daily  professional  attention. 

5.  An  attorney  or  counsellor  at  law,  regularly  engaged  in  the 
practice  of  the  law  as  a  means  of  livelihood.^ 

6.  A  professor  or  teacher  in  a  college  or  academy. 

7.  A  person  actually  employed  in  a  glass,  cotton,  linen,  woollen, 
or  iron  manufacturing  company,  b}'  the  year,  month,  or  season.* 

8.  A  superintendent,  engineer,  or  collector,  on  a  canal  author- 
ized by  the  laws  of  the  state,  which  is  actually  constructed  and 
navigated. 

9.  A  master,  engineer,  or  collector,  on  a  canal  authorized  by  the 
laws  of  the  state,  which  is  actually  constructed  and  navigated. 

9.  A  master,  engineer,  assistant-engineer,  or  fireman,  actually 
employed  upon  a  steam  vessel,  making  regular  trips. 

10.  A  superintendent,  conductor,  or  engineer,  employed  by  a 
railroad  companj^  other  than  a  street  railroad  company  ;  or  an 
operator,  or  assistant-operator,  employed  by  a  telegraph  companv; 
who  is  actually  doing  duty  in  an  office,  or  along  the  railroad  or 
telegraph  line  of  the  company,  by  which  he  is  emploved. 

11.  An  officer,  non-commissioned  officer,  musician,  or  private  of 
the  national  guard  of  the  state,  performing  military  dutv ;  or  a 
person  who  has  been  honorably  dischargeil  from  tlie  national 
guard,  after  five  years'  service,  in  either  capacity. 

1  3  R.  S.  718,  §  124.  3  [Code  Civ.  Proc,  ?  10:10    siibd    5  as 

2  1  R.  S.  837,  §  4  ;  [2  R.  S.,  8th  ed.,  p.  amended  by  L.  187',)  ] 

912,  §  4.]  *  [People  ex  rel.   Blake  v.  Holdrid^e,  4 

Lans.  (N.  Y.)  511.]  "  ' 
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12.  A  person  who  has  been  honorably  discharged  from  the 
military  forces  of  the  state,  after  seven  years'  faithful  service 
therein.  But  in  order  to  entitle  a  person  to  exemption,  under  this 
subdivision,  his  service  must  have  been  performed  before  the  23d 
day  of  April,  1862,  either  as  a  general  or  staff-officer,  or  as  an 
officer,  non-commissioned  officer,  musician,  or  private,  in  a  uni- 
formed battalion,  company  or  troop  of  the  militia  of  the  state,  and 
armed,  uniformed  and  equipped  according  to  law ;  or  a  portion 
thereof,  during  that  period  and  in  that  capacity,  and  the  remainder, 
since  the  23d  day  of  April,  1862,  as  a  member  of  the  national 
guard  of  the  state. 

13.  A  member  of  a  fire  company  or  fire  department,  duly  organ- 
ized according  to  the  laws  of  the  state,  and  performing  his  duties 
therein ;  or  a  person  who,  after  faithfully  serving  five  successive 
years  in  such  a  fire  company  or  fire  department,  has  been  honor- 
ably discharged  therefrom. 

14.  A  duly  licensed  engineer  of  steam  boilers,  actually  employed 
as  such. 

A  person  otherwise  specially  exempted  by  law.^] 
*  5  177.  Certain  persons  returned  as  iurors  shall  be  dis-  ^  „„ 
charged  by  the  court  from  serving  as  jurors ;  and  certain  ■- 
others  shall  be  excused  from  so  serving.  If  any  person  is  drawn 
to  serve  as  a  juror  before  any  court  or  officer,  the  sheriff  whose  duty 
it  is  to  summon  the  same,  must  do  so,  notwithstanding  his  right  to 
be  discharged  or  excused  ;  for  in  such  case  he  has  no  discretion. 
But  if  the  sheriff  is  required  to  select  the  jurors  himself,  he  ought 
not  to  summon  any  who  he  has  reason  to  believe  are  entitled  to  be 
discharged  or  excused.  If,  however,  he  does  select  any  such  person^ 
he  cannot,  after  hearing  his  excuse,  release  him  and  select  another 
in  his  place.  In  such  case  the  court  alone  can  discharge  him  from 
serving. 

1  Code  Civ.  Proc.,§  1030,  as  amended  by  Edm.  432),  and  L.   1861,   i;.  215  (T 

L.  1883;  2  K.  S.415;  §  33,  subds.  4,  lidm.  7-J5).] 

5,  6,  7,  and  8,  and  §  35,  subd.  1  (2 
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CHAPTER  XTI. 

OF  COMPELLING  THE  ATTENDANCE  OF  WITNESSES. 

§  178.  The  service  of  a  subpcena  or  suinmonti  upon  a  witness, 
requiring  hira  to  appear  and  testify  before  any  court  or  officer, 
whether  the  process  be  issued  in  a  civil  or  criminal  cause,  matter 
or  proceeding,  may  be  made  by  the  sheriff  or  by  any  of  his  depu- 
ties, or  by  any  *  marshal,  coroner  or  constable,  or  by  any 
private  citizen,  whether  he  be  a  party  to  the  proceeding 
or  not.  And  whenever  it  shall  be  necessary  to  send  subpoenas 
into  a  foreign  count}'  for  witnesses  on  criminal  process,  the  district 
attorney  is  empowered  to  send  them  to  tlie  sheriff  of  the  countj'  in 
which  said  witnesses  reside,  whose  duty  it  shall  be  to  serve  the 
same,  and  malie  his  return  without  delaj'  to  such  district  attorney.^ 

§  179.  A  subpoena  or  summons  maj'  be  served  in  anj'  place  in  the 
state,  whether  it  be  in  the  county  where  issued  or  elsewhere  ;  and 
in  the  day  time  or  at  night,  but  not  upon  Sunday.^  The  officer  or 
person  seeking  to  make  such  service,  may  enter  the  dwelling  of 
the  witness  peacefully  if  he  can,  for  that  purpose,  but  not  against 
the  occupant's  known  wishes  :  and  in  no  case,  whether  in  a  crimi- 
nal or  civil  cause,  can  doors  be  broken  open  to  enter  and  make  the 
service.^ 

§  180.  The  manner  of  serving  a  subpoena  issued  out  of  any  court 
to  compel  the  attendance  of  any  witness,  or  of  a  summons  of  a  judge 
or  officer  for  the  like  purpose,  is 

1.  By  exhibiting  to  the  party  to  be  served,  such  original  sul>- 
pcena  or  summons  ; 

2.  By  delivering  to  him  a  copy  thereof,  or  a  ticket  containing 
the  substance  thereof  ;  and 

3.  By  paying,  or  tendering  to  him,  the  fees  allowed  by  law  for 
traveling  to  and  returning  from  tlie  place  where  he  is  required  to 
attend,  and  the  fees  allowed  by  law  for  one  day"s  attendance 
thereat.* 

§181.  The  manner  of  service  of  a  subpoena  in  a  criminal  case, 

J  3  R.  S.  1021,  §  67.  «  3  R.  S.  (K:5,  §  56  and  6S4,  §  58.     fCode 

2  2  R.  S.  935,  §  65.  Civ.  Proc,  §  852.] 

*  Ha<;pr  v.  Uanforth,  8  How.  Pr.  435;  s.  c. 
ioBarb.  16. 
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issued  out  of  a  court  of  record,  is  the  same  as  in  a  civil  suit  or 
proceeding ;  tliat  is,  by  slaowing  to  the  witness  the  original  sub- 
poena, and  at  the  same  time  delivering  to  him  a  copy  thereof,  or  a 
ticket  containing  the  substance  thereof.^  Witnesses  in  criminal 
cases,  however,  are  entitled  to  no  fees,  whether  they  are  subpoenaed 
to  testify  in  behalf  of  the  people  or  of  the  prisoner.^ 

§  182.  The  proof  of  service  of  a  subpoena,  whether  such  service 
is  made  by  an  officer  or  by  a  private  citizen,  is  usually  by  affidavit, 
but  the  certificate  of  a  proper  officer  of  the  due  service  thereof 
will  be  sufficient. 

§  183.  Whenever  any  person  who  shall  have  been  duly  sub- 
poenaed to  appear  at  a  circuit  court,^  or  at  a  court  of  sessions  or 
court  of  oyer*  and  terminer  ;*  or  who  has  been  recognized     ^  „„ 

r*92 

so  to  appear  at  any  court  of  sessions  or  court  of  oyer  and  '- 
terminer,^  to  testify  in  any  cause  to  be  tried  therein,  shall  neglect 
or  refuse  to  attend,  in  pui'suance  of  such  writ  or  recognizance,  the 
justice  or  judge  holding  the  circuit  court,  sessions  or  oyer  and  ter- 
miner, shall  have  power  to  award  an  attachment  against  such  person, 
and  to  proceed  thereon  to  punish  such  misconduct,  as  in  other 
cases  of  contempt.®  The  writ  of  attachment  may  be  tested  on  the 
day  when  issued,  in  the  name  of  the  presiding  judge,  and  be  re- 
turnable before  the  court  from  which  the  same  issues,''  and  the 
allowance  of  such  writ  shall  be  indorsed  thereon,  by  the  judge 
awarding  the  same.^ 

§  184.  The  officer  to  whom  such  attachment  is  directed  and 
delivered,  shall  execute  the  same,  by  arresting  and  keeping  the 
defendant  in  his  custodj^,  by  bringing  him  personally  before  the 
court  on  the  return  day  thereof,  and  by  detaining  him  in  such 
custody  until  discharged  by  the  order  of  the  court.  But  the  in- 
ability from  sickness  or  otherwise,  of  such  person,  to  attend  sucli 
court,  personally,  sliall  be  a  sufficient  excuse  for  not  bringing  him 
before  such  court.  Nor  shall  anj'  such  officer  be  required,  in  any 
case,  to  confine  any  person  arrested  upon  an  attaclunent,  in  any 
priso]i,  or  otherwise   restrain  him  of  his   personal  liberty,  except 

^  Supervisors  of  Onondago  Co.  v.  Briggs,  §  8.5o  pt  seq.     The  Assembly  claims 

2  Denio,  2B;  The  Supervisors  of  Sul-  exemption  for  its  members,  while  it 

livan   Co.   v.   Dimmick,   18  Wend.  is  in  session,  from  arrest  on  attach- 

5.38;    .3  R.   S.   1027,    §  16.      [Code  ment  for  not  obeying  a  subprena  in 

Crim.  Proc. ,  §  61.i.  ] .  a  criminal  cause.     In  the  matter  of 

2  3  R.  S.  1021,  §69.     [Code  Crim.  Proc,  Hon.  Piatt   Potter  and  Winsor  B. 

§  394.]  French,  55  Barb.  (i25. 

8  3  R.  S.  854,  §  34.  '  Laws  18  IT,  ch.  ^SO,  §  57. 

*  3  R.  S.  1021,  §  68.  8  3  R.    S.   854,    §   :!5.      [See  Code  Civ. 

s  3  R.  S.  1030,  §  34.  Proc,  §  855,  as  amended  1879.] 

6  3  R.  S.  854,  §  34.      [Code    Civ.   Proc, 
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SO  far  as  shall  be  necessary  to  secure  his  personal  attendance.^ 
Though  the  attachment  is  in  the  nature  of  criminal  process,  it  is 
not  such  criminal  process  as  will  authorize  its  execution  upon 
Sunday ;  nor  will  it  authorize  the  breaking  open  doors  to  come  at 
the  party  to  arrest  him.  The  powers  of  the  officer  under  the 
writ,  would  seem  to  be  analogous  to  those  he  may  exercise  upon 
the  arrest  of  a  defendant  upon  civil  process,  wich  this  difference, 
that  the  attachment,  unlike  civil  process,  may  be  executed  by  the 
sheriff  out  of  the  bounds  of  his  county  as  well  as  within  it. 

§  185.  There  is  no  provision  of  law,  which  points  out  in  terms, 
the  officer  to  whom  a  writ  of  attachment  issued  against  a  de- 
faulting witness  by  any  circuit  court,  court  of  sessions,  or  a  court 
of  oyer  and  terminer,  shall  be  directed  and  delivered  for  execu- 
tion. The  universal  practice  with  those  best  qualified  to  deter- 
mine the  correctness  of  the  course,  has  been  to  issue  such  attach- 
ment to  the  officer  of  the  court  in  attendance,  the  sheriff  of  the 
county,  who  executes  it,  like  criminal  process,  in  whatsoever  part 
of  the  state  the  delinquent  may  be  found.  This  is  certainly  the 
^QOT  most  convenient,  practical  and  *expeditious  mode  of  com- 
pelling the  attendance  of  a  witness,  who  may,  at  the  time 
be  in  another  county,  while  there  is  nothing  in  the  statute  pro- 
hibiting such  course  ;  for  certainlj-  the  provisions  of  the  statute  re- 
gulating the  issuing  of  attachments  against  defaulting  witnesses, 
before  any  judge  or  officer,  has  no  application  to  attachments  issued 
by  courts  of  record. 

§  186.  In  case  of  the  failure  of  any  witness  to  attend,  pursuant 
to  a  summons,  before  any  judge  or  officer,  to  give  testimony,  or  to 
liave  his  deposition  taken,  or  before  any  persons  named  in  any 
commission,  issued  by  a  court  of  any  other  state  or  countrj-,  to 
take  testimony,  the  judge  or  officer  issuing  the  summons,  upon  due 
proof  of  the  service  thereof,  and  of  the  failure  of  such  witness, 
shall  issue  his  warrant  to  apprehend  such  witness  and  bring  him 
before  such  judge  or  officer,  to  be  examined,  or  bring  him  before 
any  persons  named  in  a  commission  issued  by  a  court  of  any  other 
state  or  country,  to  take  testimony  for  the  like  purpose.-  Every 
warrant  to  apprehend  any  witness  in  the  cases  aforesaid,  shall  be 
directed  to  the  sheriff  of  the  county  where  such  witness  may  be, 
and  shall  be  executed  by  him  in  the  same  manner  as  process  issued 
by  courts  of  record.^ 

§  187.  If  any  witness  attending  before  any  judge,  officer  or  com- 

1  3  R.  S.  855,  §§  36,  37.1     See  Code  Civ.     =  3  R.  S.  684,  §  03.     [Code  Civ.  Proc. 

Proc,  §§  856,  858.J  §  858.1  «  v-  v.  i  roc, 

2  3  R.  S.   684,   §  60.      [See  Code  Civ. 

Proc,  §  854. 
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missioner,  pursuant  to  a  summons,  or  brought  before  them,  or 
either  of  them,  shall,  without  reasonable  cause,  refuse  to  be  ex- 
amined, or  to  answer  any  legal  or  pertinent  question,  or  to  subscribe 
his  deposition  after  the  same  has  been  reduced  to  writinw,  the 
officer  issuing  such  summons,  shall,  by  warrant,  commit  such  wit- 
ness to  the  common  jail  of  the  county  in  which  he  resides,  there 
to  remain  until  he  submits  to  be  examined,  or  to  answer,  or  to 
subscribe  his  deposition,  as  the  case  may  be,  or  until  he  is  dis- 
charged according  to  law.  Ever3"  such  warrant  of  commitment 
shall  specify  therein  parti cularlj'-  the  cause  of  such  commitment ; 
and  if  such  commitment  be  for  refusing  to  answer  any  question, 
such  question  shall  be  stated  in  the  wari'ant.i 

§  188.  Any  witness  to  a  conveyance  served  with  a  subpoena 
issued  by  any  officer  authorized  to  take  the  acknowledgment  or 
proof  of  conveyances,  except  a  commissioner  of  deeds,  requiring 
such  witness  to  appear  and  testify  before  such  officer  touching  the 
execution  of  such  conveyance,  who  shall  without  reasonable  cause, 
refuse  or  neglect  to  appear,  or  appearing,  shall  refuse  to  answer 
Upon  oath,  touching  the  matters  aforesaid,  shall  forfeit  to  the  party 
injured,  one  hundred  dollars;  and  may  also  be  committed  to  prison 
by  the  officer  who  issued  such  subpcena,  there  to  remain  without 
bail,  and  without  the  *liberties  of  the  jail,  until  he  shall  r*q4^ 
submit  to  answer  on  oath  as  aforesaid.^ 

§  189.  Every  such  attachment  is  in  the  nature  of  criminal  pro- 
cess, and  runs  in  the  name  of  the  people  of  the  state  of  New  York, 
whether  the  original  subpcena  was  issued  in  a  civil  or  in  a  criminal 
cause  or  proceeding ;  and  hence,  though  the  sheriil  may  have  been 
a  party  to  such  original  action  or  proceeding,  yet  he  may  serve 
any  attachment  issued  against  a  defaulting  witness  therein,  whether 
he  was  subpoenaed  to  testify  in  his  behalf,  or  in  the  behalf  of  the 
other  party. 

§  190.  A  subpoena  in  a  civil  case  before  a  justice  of  the  peace, 
may  be  served  either  by  a  constable,  or  any  other  person  ,  and  it 
shall  be  served  by  reading  the  same,  or  stating  the  contents  to  the 
witness,  and  by  paying  or  tendering  the  fees  allowed  by  law  for 
one  day's  attendance  of  such  witness.^ 

§  191.  Whenever  it  shall  appear  to  the  satisfaction  of  the  jus- 
tice, by  proof  made  before  him,  that  any  person  duly  subpoenaed 

1  3  R.  S.  684,  61,  62:    [Code  Civ.  Proc,     «  3  E.  S.  439,  §  72;   [Code  Civ.  Proc, 

§§854,855.  §2970.] 

2  3  R.  S.  54,  §§  37,  38;  [4  E.  S.,  8th  ed., 

2472,  §§  14,  15.] 
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to  appear  before  him  in  any  cause,  shall  have  refused  or  neglected, 
without  just  cause,  to  attend  as  a  witness  in  conformity  to  such 
subpoena,  (which  proof  may  be  by  the  affidavit  of  the  party  in  the 
suit  applying  for  the  attachment,  or  by  other  competent  testimony 
to  the  satisfaction  of  the  justice,)  and  the  party  in  whose  behalf 
such  witness  shall  have  been  subpoenaed,  shall  make  oath  that  the 
testimony  of  such  witness  is  material,  the  justice  sliall  have  power 
to  issue  an  attachment  to  compel  the  attendance  of  such  witness.^ 
Every  such  attachment  shall  be  executed  in  the  same  manner  as  a 
warrant,  and  the  fees  of  the  officer  for  issuing  and  serving  the 
same,  sliall  be  paid  by  the  person  against  whom  the  same  shall 
have  been  issued,  unless  he  shall  show  reasonable  cause  to  the  sat- 
isfaction of  the  justice,  for  his  omission  to  attend  ;  in  which  case, 
the  party  requiring  such  attachment  shall  pay  all  the  costs  of  such 
attachment,  and  the  service  of  the  same.^ 

§  192.  When  a  commission  issued  by  a  justice  of  the  peace  to 
take  the  testimony  of  a  witness  in  a  cause  pending  before  such 
justice,  is  executed  in  this  state,  the  commissioner  shall  have  the 
same  power  to  issue  subpoenas,  swear  witnesses,  and  compel  their 
attendance,  as  justices  of  the  peace  have.^ 

§  193.  When  a  witness  attending  before  a  justice,  in  any  cause, 
shall  refuse  to  be  sworn,  in  any  form  prescribed  by  law,  or  to  an- 
swer any  pertinent  and  proper  question  ;  and  the  party  at  whose  in- 
^Q^-,  stance  *he  attended  shall  make  oath  that  the  testimony  of 
such  witness  is  so  far  material,  that  without  it  he  cannot 
safely  proceed  to  trial,  such  justice  may,  by  warrant,  commit  such 
witness  to  the  jail  of  the  county.  Such  warrant  shall  specify  the 
cause  for  which  it  was  issued,  and  if  it  be  for  refusing  to  answer 
any  question,  such  question  shall  be  specified  therein  ;  and  the  wit- 
ness shall  be  closely  confined  pursuant  to  such  warrant,  until  he 
submit  to  be  sworn,  or  to  answer,  as  the  case  may  be.* 

§  194.  Every  person  duly  subpoenaed  as  a  witness  before  a  jus- 
tice of  the  peace,  who  shall  not  appear,  or  appearing  shall  refuse 
to  testify,  shall  forfeit  for  the  use  of  the  poor  of  the  town  for  such 
non-appearance  or  refusal  (unless  some  reasonable  cause  or  excuse 
shall  be  shown  on  his  oath  or  the  oath  of  some  other  person.)  such 
fine,  not  less  than  [one  dollar,]  nor  more  than  ten  dollars,  as  the 
justice  before  whom  the  prosecution  therefor  shall  be  had,  shall 
think  reasonable  to   impose.     And  such  fine  may  be  [summarily] 

1  3  R.  S.  439,  §  73  ;   [Code   Civ.   Proc,     s  g  R.  S.  456,  §  173. 

§  2971.]  *  3  R.  S.  461,  §§  204,  205. 

2  3  R.  S.  439,  §  74  ;   [Code   Civ.  Proc, 

§  2972.] 
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imposed  by  the  justice,  [upon  the  application  of  the  party  in  whose 
behalf  the  witness  is  present,]  if  the  witness  be  present  and  have 
an  opportunity  of  being  heard  against  the  imposition  thereof.  The 
justice  imposing  any  fine  shall  make  up  and  enter  in  his  docket  a 
minute  of  the  conviction,  and  of  the  cause  thereof,  and  the  same 
shall  be  deemed  a  judgment  in  all  respects,  at  the  suit  of  the  over- 
seers of  the  poor  of  the  town.  Upon  the  imposition  of  such  fine, 
and  in  default  of  payment  thereof,  with  costs,  the  justice  shall 
forthwith  issue  an  execution  to  anyconstable  of  the  county  direct- 
ing him  to  levy  such  fine,  with  costs,  of  the  goods  and  chattels  of 
the  delinquent,  and  for  want  thereof  to  convey  him  to  the  jail  of 
the  county,  there  to  remain  until  he  shall  pay  such  fine  and  costs; 
and  the  keeper  of  such  jail  is  required  to  keep  such  delinquent  in 
close  custody,  in  such  jail,  until  the  fine  and  costs  be  paid;  but 
such  imprisonment  shall  not  exceed  thirty  days.  [Upon  the  de- 
linquent being  committed  to  jail  the  keeper  thereof  must  keep  him 
in  close  custody  therein  until  he  is  entitled  to  a  discharge,  as  speci- 
fied in  the  execution.]  When  the  money  shall  be  collected  on 
such  execution,  the  constable  shall  return  the  same  to  the  justice, 
and  such  justice  shall  pay  over  the  amount  of  the  fine  imposed  to 
the  overseers  of  the  poor  of  the  town  for  the  use  of  the  poor.^ 

§  195.  If  any  person  who  has  been  duly  summoned  to  appear 
before  any  justice  of  the  peace  to  testify  in  any  suit  pending  in 
another  state,  shall  refuse  or  neglect  to  appear  at  the  time  and 
place  mentioned  in  the  summons  ;  or  if,  on  his  appearance,  he  shall 
refuse  to  testify,  he  shall  be  liable  to  the  same  penalties  as  would 
be  incurred  for  a  like  offence  on  the  trial  of  a  suit  in  a  justice's 
court.2 

*§  196.  A  subpcena  issued  by  a  coroner  to  compel  the  at-  r^qa 
tendance  of  witnesses  upon  an  inquest,^  or  by  a  magistrate 
upon  the  examination  of  one  charged  with  crimes  ;  or  by  a  court  of 
special  sessions,  or  by  a  justice  or  alderman,  returnable  before  a  ccmrt 
of  special  sessions,  or  by  a  justice  or  alderman,  returnable  before  a 
court  of  sessions,*  may  be  served  in  the  like  manner  as  a  subpoena 
issued  by  a  justice  of  the  peace  in  a  civil  cause  ;  that  is,  by  reading 
the  same  to  the  witness,  or  stating  the  contents  thereof  to  him ; 
but  no  fee  need  be  paid    in  any  such  case  to  such  witness.^     And 

1  3  R.  S.  439,  §§  75,  76,  77,  78,  79;  Bob-     "  3  R.  S.  1011,  §  (U. 

bins    V.    Gorham,    25    N.    Y.    588;  ^  3  r.  g.   1021,  (jy;  Superintendents   of 

[Code  Civ.  Proc,  §§  2974-2979.]  Poor  of  Ontario   Co.   v.  Moore,  12 

2  3  R.  S.  681,  §  44.  Wend.  273. 
'  3  R.  S.  1036,  §  3.     [See  Code   Crim. 

Proc,  §§  775,  776.] 
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any  witness  subpoenaed  in  any  such  case,  who  shall  fail  to  appear, 
shall  be  liable  to  the  same  penalties  and  may  be  proceeded  against 
in  the  same  manner  as  is  provided  by  law  in  respect  to  witnesses 
in  courts  of  justices  of  the  peace.^ 

§  197.  Whenever  any  magistrate  shall  issue  any  subpoena  in  any 
criminal  proceeding  or  trial,  he  shall  indorse  upon  the  back  thereof 
a  memorandum  showing  whether  the  same  was  issued  for  the 
people  or  for  the  prisoner  ;  and  every  officer  or  other  person  who 
shall  insert  the  nam,es  of  witnesses  in  a  subpoenaissued  for  the  people, 
intended  for  the  prisoner,  with  intent  thereby  to  deceive  any 
person,  or  to  obtain  any  pay  as  for  services  in  subpoenaing  witnesses 
for  the  people,  shall  be  deemed  guilty  of  a  misdemeanor.^ 

§  198.  The  summons  issued  by  a  county  judge,  or  by  the  mayor 
or  recorder  of  any  city,  upon  the  application  of  any  one  who  contests 
the  election  of  any  member  of  the  senate  or  assembly,  ortosupport 
such  election  so  contested,  shall  be  served,  by  delivering  a  copy 
thereof  to  each  witness  named  therein,  a  reasonable  time  before  the 
day  on  which  the  attendance  of  such  witness  is  required  ;  and  by 
paying  to  such  witness  the  sum  allowed  to  witnesses  in  civil  suits 
in  courts  of  record.^ 

§  199.  Either  of  the  canal  commissioners,  or  appraisers  of  dam- 
ages, «may  issue  subpoenas  to  compel  the  attendance  of  witnesses  be- 
fore the  board  of  appraisers  to  give  testimony  in  relation  to  any  mat- 
ter depending  before  such  board.*  Such  subpoenas  may  be  served  in 
the  same  manner  as  a  subpoena  in  a  civil  suit  before  a  justice  of  the 
peace.  The  witness  will  be  entitled  to  no  fees  until  he  shall  have 
appeared  in  pursuance  of  the  subpoena,  when  he  shall  receive  the 
same  fees  as  are  allowed  to  witnesses  for  attending  courts  of  record 
in  civil  suits,  to  be  paid  by  the  claimants  for  damages,  if  subpoenaed 
on  their  part,  or  by  the  canal  commissioners,  if  subpoenaed  on  the 
part  of  the  state.^ 

#Q7"1  *§  2*^^*  'T'^^  canal  board  may  require  the  attendance  of 

witnesses  before  them  on  the  paitof  the  state,  if  in  their  opin- 
ion the  interests  of  the  state  require  it ;  and  for  that  purpose  they 

1  3  R.  S.  1011,  §§  64,  65;  3  R.  S.   1036,     »  1  R.  S.  463.  §§  13,  14.      [Id.,  8th  ed., 

§4.  p.  478,  §§  13,  14.] 

2  3  K.  S.  998,  §  40.  M  R.  S.  .''.OS,  §  114. 

5  IR.  S.  589,  §§  115,  116,  117. 

a  [By  Art.  V,  §  3,  of  the  Constitution  provided  that  all  laws  appUcable  to 

as  amended  in  1877,  the  office  of  the  canal   commissioners   shall  be 

superintendent  ■  of  public  works  is  applicable  to  the  superintendent  of 

created,  and  the  offices    of    canal  public  works  until  changed  by  the 

commissioner   and     appraisers     of  legislature.     See  also  1  R.   S.     8th. 

damages  are  abolished,   and  it    is  ed.)  p.  538  et  seq.] 
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may  issue  subjxBnas  to  be  signed  by  tlieir  president  for  the  time 
being,  which  shall  be  served  by  any  sheriff  or  constable  by  said 
board  thereunto  required  ;  who  shall  be  paid  such  sura  therefor,  by 
the  canal  commissioners,  or  the  commissioners  of  the  canal  fund  as 
may  be  deemed  just  and  reasonable  for  such  service. ^  No  mode  of 
serving  such  subpoena  is  pointed  out;  but  the  practice  is  to  read  or 
state  the  contents  of  such  subpoena  to  the  witness.  The  witness  is 
not  entitled  to  any  fee  until  he  sliall  have  attended. 

§  201.  Every  court  of  record  shall  have  power,  upon  the  appli- 
cation of  any  party  to  a  suit  or  proceeding,  civil  or  criminal,  pend- 
ing in  such  court,  to  issue  a  writ  of  habeas  corpus,  for  the  purpose 
of  bringing  before  the  said  court,  any  prisoner  who  may  be  detained 
in  jail  or  prison  within  this  state,  for  any  cause  except  a  sentence 
of  felony,  to  be  examined  as  a  witness  in  such  suit  or  proceeding, 
in  behalf  of  the  party  making  tlie  application.^  Such  writ  may 
also  be  issued  by  any  justice  of  the  supreme  court,  or  any  officer 
authorized  to  perform  the  duties  of  such  justice,  upon  the  like 
application  of  a  party  to  any  suit  or  proceeding  pending  in  a 
court  of  record,  or  pending  before  any  officer  or  body  who  may  be 
authorized  to  examine  witnesses  in  any  suit  or  proceeding.^  Such 
writ  may  also  be  issued  by  any  of  the  officers  aforesaid,  upon  the 
application  of  a  party  to  a  suit  before  any  justice  of  the  peace,  to 
bring  any  prisoner  confined  in  the  jail  of  the  same  county,  or  the 
county  next  adjoining  that  where  such  justice  may  reside,  before 
such  justice,  to  be  examined  as  a  witness.*  And  so  it  may  be 
allowed  by  any  referee  or  commissioner  under  the  statute  concern- 
ing proceedings  to  discover  the  death  of  persons  upon  whose  lives 
particular  estates  may  depend,  when  any  such  person  is  in  prison, 
or  is  kept  or  detained  by  any  other .^ 

§  202.  Whenever  any  convict  confined  in  any  county  or  state 
prison,  shall  be  considered  an  important  witness  in  behalf  of  the 
people  of  this  state  upon  any  criminal  prosecution  against  any 
other  convict  by  the  district  attorney  conducting  the  same,  it  shall 
be  the  duty  of  any  officer  authorized  to  allow  writs  of  habeas  corpus 
upon  the  affidavit  of  said  district  attorney,  to  grant  a  writ  of 
habeas  corpus  for  the  purpose  of  bringing  such  prisoner  before  the 
proper  court  to  testify  upon  such  prosecution.^    And  whenever  it 

MR.  R.  60.S,  §§  147,  148;   [L.  1829,  c.  '  3  R.  S.  876,  §  3. 

368;  1  R.  S.,  Stli  ed.,  p.  738.]  *  3  R.  S.  877,  §  4;  Martin  v.  Wood,  7 
2  3R.  S.  876,  §  1;     [4  Id.,  8th  ed.,   p.  Wend.  132. 

2824,  §  1.55;  Code  Civ.  Proc,  §  2008  «  3  R.  S.  630,  §§  6,  7. 

et  seq.]  «  3  R.  S.  1100,  §  173. 
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,^Qj3-]  shall  appear  to  the  court  in  which  *an  indictment  is  pend- 
ing, and  to  be  tried  against  any  person  for  any  offence  com- 
mitted by  him  while  imprisoned  in  any  county  prison,  or  anyone  of 
the  state  prisons,  on  the  person  of  any  other  person  confined  in 
such  jail  or  state  prison,  that  any  other  person  confined  in  any 
county  prison,  or  in  any  of  the  state  prisons,  is  an  important  wit- 
ness in  behalf  of  the  person  so  indicted,  such  court  is  authorized 
to  grant  a  writ  of  habeas  corpus,  for  the  purpose  of  bringing  such 
prisoner  before  such  court  to  testify  upon  the  trial  of  such  indict- 
ment, in  behalf  of  the  person  making  the  application.^ 

§  203.  No  sheriff,  coroner,  constable,  or  marshal,  shall  be  re- 
quired to  obey  any  writ  of  habeas  corpus  unless  the  party  serv- 
ing the  same  shall  tender  to  such  of3&cer  the  fees  allowed  by  law  for 
bringing  up  such  prisoner ;  nor  unless  he  shall  also  give  a  bond  to 
such  officer  having  the  prisoner  in  charge,  in  a  penalty  double  the 
amount  of  the  sum  for  which  such  prisoner  may  be  detained,  if 
he  be  detained  for  any  specific  sum  of  money,  and  if  not,  then  in 
the  penalty  of  one  thousand  dollars,  conditioned  that  such  person 
will  pay  the  charges  of  carrying  back  such  prisoner  if  he  shall  be 
remanded,  and  that  such  prisoner  will  not  escape  by  the  way,  either 
in  going,  to  or  returning  from  the  place  to  which  he  is  to  be  taken. 
But  no  such  payment  of  fees  or  bond  shall  be  necessary  in  any  case 
where  the  writ  is  sued  out  by  the  attorney-general,  or  by  any 
district  attorney.^ 

§  204.  Whenever  any  writ  of  habeas  corpus  shall  be  issued  in 
any  such  case,  and  the  fees  have  been  paid  or  tendered,  and  a  suffi- 
cient bond,  has  been  given,a  it  shall  be  the  duty  of  the  officer  to  whom 
such  writ  shall  be  delivered,  to  obey  and  return  the  same  according 
to  the  command  thereof,  in  the  manner  and  in  the  time  prescribed 
by  law ;  and  every  ofScer  who  shall  refuse  or  neglect  so  to  do 
shall  forfeit  to  the  people  of  this  state,  where  the  writ  was  issued 
upon  the  application  of  the  attorney  general  or  district  attorney, 
and  in  other  cases,  to  the  party  upon  whose  application  the  same 
shall  have  issued,  the  sum  of  five  hundred  dollars.^  If  the  writ  be 
issued  by  a  court  or  officer  of  competent  authorit3%  and  is  not  void 
upon  its  face,  the  officer  will  be  bound  to  obey  it.*  The  officer 
shall  not  only  bring  the  prisoner  up  according  to  the  command  of 

1  3  R.  S.  1101,  §  178.     [4  Id.,  8th  ed.,  p.      s  3  r.  g.  373^  §  iq_ 

2824,  §  157.]  *  Noble  v.  Smith,  5  John.  357;  Wattles 

2  3  R.  S.  893,  §§  94,  9.5.  v.  Marsh,  5  Cow.  176. 

a  [See  R.  Code  Civ.  Proc,  §§2000,  2001, 
2002.] 
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the  writ,  but  he  should  also  make  return  to  the  writ  showing  by 
what  authority  he  holds  him. 

§  205.  When  the  officer  shall  have  brought  up  a  prisoner  in  any 
case  to  testify,  it  will  be  his  duty  to  keep  him  in  his  custody,  not 
withstanding  he  may  have  received  any  bond  to  indemnify  him 
against  any*  escape  and  the  sheriff  cannot  allow  him  to  go  ^^qq 
elsewhere ;  and  when  he  is  not  wanted  he  must  take  him 
back  to  jail  and  bring  him  up  again  the  next  day  if  required,  un- 
less the  jail  be  distant. ^ 

§  206.  Whenever  any  person  shall  be  in  execution  on  any  civil 
process,  or  committed  on  any  criminal  charge,  and  a  habeas  corpus 
shall  be  issued  to  bring  up  the  body  of  such  prisoner  before  any 
court  to  testify,  or  to  answer  for  any  contempt  or  any  other  matter, 
and  it  be  returned  upon  the  writ,  that  the  prisoner  is  charged  in 
the  execution,  or  committed  as  aforesaid,  he  shall  be  remanded 
after  having  testified  ;  and  if  any  order  or  commitment  be  made 
against  such  prisoner,  he  shall  be  committed  to  the  prison  from 
which  he  was  taken.  ^  « 

§  207.  When  it  shall  be  necessary  for  any  purpose,  to  bring  any 
prisoner  confined  in  a  county  jail,  before  any  court  of  oyer  and 
terminer,  or  any  court  of  sessions,  which  may  be  sitting  in  such 
county,  such  court  may  by  order,  and  without  issuing  any  writ  of 
habeas  corpus,  or  other  process,  direct  such  prisoner  to  be  brought 
before  them  accordingly.  ^  This  provision  applies  to  prisoners 
confined  upon  criminal  process,  and  not  upon  process  in  a  civil 
action. 


1  The  People  ex  rel.  Backus  v.   Stone, 
10  Paige  Ch.  606. 


a  [Where  a  sheriff  who  has  a,  prisoner 
in  custody  for  contempt,  receives  a 
habeas  to  produce  liim  to  testify,  at 
an  office  in  the  place  where  the  jail 
is  situate,  he  is  not  authorized  to 
permit  the  prisoner  to  go  to  any 
other  place  than  such  office,  nor  to 
remain  with  him  there  any  longer 
than  the  magistrate  himself  stays, 
and  when  the  latter  leaves  his  office 
for  the  night,  it  is  the  sheriff's  duty 


2  3  R.   S.  877,   §  5  ;   Code  Civ.   Proc, 

§  201.3.] 

3  3  R.  S.  1042,  §  46. 

to  take  his  prisoner  back  to  jail, 
and  retiirn  with  him  in  the  morn- 
ing, if  the  officer  required  his  at- 
tendance from  day  to  day.  People 
ex.  rel.  v.  Stone,  10  Paige  C!h.  606. 
See  Shank's  Case,  15  Abb.  N.  S.  .<58; 
Spalding  v.  People,  7  Hill  301;  s. 
c.  45  U.  S.  (4  How.)  21;  bk.  11  L. 
ed.  858;  People  v.  Stone,  10  Paige 
Ch.  606;  People  v.  Rogers,  2  Paige 
Ch.  103.] 
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§  208.  The  common  jails  in  the  several  counties  of  this  state 
shall  be  kept  by  the  sheriffs  of  the  counties  in  which  they  are 
respectively  situated,  and  shall  be  used  as  follows : 

1.  For  the  detention  of  persons  duly  committed,  in  order  to 
secure  their  attendance  as  witnesses  in  any  criminal  case  ; 

2.  For  tlie  detention  of  persons  charged  with  crime,  and  com- 
mitted for  trial  ; 

3.  For  the  confinement  of  persons  duly  committed,  for  any  con- 
tempt, or  upon  civil  process  ;  and, 

*4.  For  the  confinement  of  persons  sentenced  to  imprison- 

-'    ment  therein,  upon  conviction  for  any  offence.^ 

§  209.  But  the  sheriff  of  the  city  and  county  of  New  York  shall 

have  the  custody  of  the  jail  in  that  city  used  for  the   confinement 

of  persons  committed  on  civil  process  only,  and  of  the  prisoners  in 

the  same.^ 

§  210.  The  jail  of  Kings  county  is  under  the  control  and  manage- 

Sth  ed.,  p. 


1  3R.  S.  1061,  §  1;  1  R.   S.  878,  §  170; 
[4E.  S.,  Sthed.,  27S9.] 

a  Ala.— Rev.  Coile,  §§  3784,3569. 
[Ariz.— R.  S.  1887,  §  2444  et  seq.] 
[Ark.— Dig.  1884,  §  3380.] 
Cal.— Dig.  1860,  p.  589,  678,  681;  [4 

Deer. Codes  &  St.,  §§  108, 1597, 1602.] 
Conn.— Rev.   18(;(i,  p.  633;  [Id.   1888, 

see  §§  1997,  3308-3393.] 
[Dak.— Codes   1885,    pp.    449,    1368, 

1369,  1371-5,  1377,  1379.] 
Del.— R.  S.,  1852,  p.  89;  [Id.  1874,  p. 

624.] 
Ga.— Code  401. 
111.— 2  St.  882;   [2  Star.  St.  1885,  p 

1371,  1[  2;  1374,  11114,5.] 
Ind.— R.  S.  1852,  pp.  345,  410. 
la.— Rev.  1860,  pp.  65,  853;  [1  McL. 

St.  1844,  p.  82,  §  339;  2  Id.    1141, 

§  4724.] 
Kan.— Gen.   St.  1868,   pp.   278,   529; 

[Comp.  L.  3885,  p.  511,  §  3148.] 
La.— R.  S.  419. 

Me.— R.  S.  486;  [Id.  1883,  p.  662.] 
Mass.— St,  j8u(),  p.  856. 
Mich.^St.  1857,  pp.  1-140,  14.56,  1608; 

[1  How.  St.  1882,  §  5S.-,  et  seq.] 
Minn.— Rev.  1866,  pp.   127,  161,   666, 

787;  [Id.  1873,  p.  1070. J 


2  1  R.  S.  878,  §  170;  [2  Id.. 
1063,  §75.] 

Miss.— Rev.    Code    125;     [Id.    1880, 

§  342.] 
Mo.— Gen.    St.  1865,  p.  878;  [2  E.  S. 

1889,  §  5980  et  seq.] 
Neb.— R.  S.  1866,  pp.  242,   376,   651, 

664;  [Comp.  L.  1887,  p.  305.] 
[ISTev.— G.  St.  1885,  §§  2122,  2139.] 
N".  H.— Gen.  St.   1867,  pp.  4-19,  532; 

[Id.  1878,  p.  639  et  seq.] 
N.  J.— Dig.  1855,  pp.  330,  748;    [Rev. 

1877,  p.  1101.] 
N.  C— Rev.  Code,  474,   558;    [Batt. 

R.  S.  187.!,  p.  81-!.] 
C  — 1  R.  S.  745;   2  R.  S.  1.S98. 
On. —Gen.  L.  7.j7. 
Penn.— Dig.   I,>^(il,  p.   502;     [See  Id. 

1883,  p.  841,  §  1.] 
R.  I.— R.  S.  421,  480,  578      [Id.  1882, 

p.  514.] 
S.  C— Laws  1868,  p.  106. 
Tenn.  -Code,  p.  147. 
Vt.     Gen.  St.  1863,  pp.  89,  306,  701; 

[R.  L.  1880,  §  2583:] 
Va.— Code  1849,  p.  254. 
Wis.— R.  S.  162,  1019;  Laws  1864  p. 

529;  Laws  1865,  p.  62.;  [R.  S.  1878, 

p.  254.] 
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ment  of  a  keeper,  appointed  by  the  board  of  supervisors,  instead  of 
the  sheriff.     But  the  powers  of  the  sheriff,  constables  and  poHce- 
men  of  said  county  at  all  times  of  taking  the  prisoners  confined  in 
said  county  jail,  to  and  from  said  jail  when  required  or  authorized 
so  to  do  by  any  law,  or  confining  in  said  jail  such  prisoners  as  said 
sheriff  may  legally  hold  by  virtue  of  civil  process,  remains  the 
same ;  and  the  sheriff  shall  have  the  exclusive  custody  of  a  suitable 
portion  of  the  said  jail,  to  be  assigned  by  the  board  of  supervisors 
for  that  purpose.!     The  penitentiary  of  Onondaga  county  shall  be 
used  for  all  the  purposes  of  a  jail  of  such  county,  and  the  super- 
intendent thereof  shall  be  the  jailer  thereof,  and  shall  have  the 
custody  and  control  of  all  persons  confined  therein,  as  the  sheriff 
of  said  county,   were  the  law  relative  to  said  penitentiary   not 
passed.     The  sheriff  of  said  county  shall  retain  the  same  control 
and  authority  over  all  prisoners  committed  to  said  penitentiary  as 
a  county  jail,  (except  such  as  are  liable  to  be  sentenced  to   said 
penitentiary,)  as  he  has  heretofore  had,  except  while  they  are  con- 
fined within  the  walls  of  said  penitentiary,  and  he  shall  have  power 
at  all  times,  to  take  said  prisoners  to  and  from   said  penitentiary, 
when  required  or  authorized  to  do  so  by  law,  and  shall  have  one 
half  of  the  fees  for  receiving  and  discharging  the  said  prisoners 
that  he  now  has ;  and  it  shall  be  the  dut)'  of  the  superintendent 
of  said  penitentiary,  to  keep  a   true  account  of  all  commitments 
and  discharges  of  such  prisoners,  and  to  deliver  to  said  sheriff  a 
copy  thereof,  certified  by  him  every  three  months.     All  general 
laws  now  in  force  regulating  the  jails  of  the  respective  counties  of 
this  state,  shall,  so  far  as  they  are  consistent  with  the  act  aforesaid, 
be    applicable  to  such  penitentiary,  in  its  use  as  a  county  jail.     If 
the  superintendent  shall  neglect  or  refuse  to  give  and  file  the  bond 
required  of  him,  he  shall  forfeit  the  office,  and  in  case  of  a  vacancy 
in  the  office  of  superintendent,  the  said  sheriff,  shall  have  the  im- 
mediate custody  of  and  control  of  said  penitentiary  and  the  pris- 
oners therein,  until  another  superintendent  shall  have  been  ap- 
pointed and  given  the  bond  aforesaiil.^ 

*§  211.  The  sheriffs   may  keep  the  jails  and  prisons  in  ^^^^ 
their  respective  counties  themselves,  or  they  may  appoint 
keepers  of  such  jails  and  prisons,  for  whose  acts  they  shall  severally 
be  responsible.3     The  manner  of  appointment,  and  the  character 
and  duties  of  jailers  have  already  been  briefly  pointed  out.* 

1  4  R.  S.  598,  4.  §§  1,  T  *  Ante  ch.  3.     [3  R.  S.,  8tli  ed.,  p,  1063. 

«  Laws  1851,  ch.  32.  §  75.] 

8  1  K.  S.  878,  §  170. 
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§  212.  The  sheriff  or  liis  jailer  is  bound  to  have  sufficient  force 
to  prevent  a  breach  of  the  prison,  for  nothing  but  the  act  of  God, 
or  an  accidental  fire  in  the  jail,  or  the  act  of  the  public  enemies, 
will  excuse  an  escape,  after  one  has  been  committed  to  prison. 
Even  breaking  the  prison  by  mobs  or  rebels  is  not  an  answer  to  an 
action  for  an  escape  of  a  prisoner  confined  on  civil  process.  On 
the  other  hand  the  jailer  must  not  be  guilty  of  cruelty,  or  of  put- 
ting debtors  in  irons  without  good  cause.^  The  killing  a  prisoner, 
however,  who  assaults  him  when  seeking  to  escape,  is  justifiable. 
If  a  prisoner  be  confined  against  his  will,  with  another  who  has 
the  small-pox,  and  he  catches  it  and  dies,  it  is  said  that  it  will  be 
murder  in  the  jailer.^ 

§  21-3.  It  shall  be  the  duty  of  the  keeper  of  each  county  prison 
to  provide  a  Bible  for  each  room  in  the  prison,  to  be  kept  therein, 
and  he  shall,  if  practicable,  cause  divine  service  to  be  performed  for 
the  benefit  of  the  prisoners,  at  least  once  on  each  Sunday,  provided 
that  there  shall  be  a  room  in  the  prison  that  can  be  safely  used 
for  that  purpose.^ 

§  214.  No  spirituous  or  fermented  liquors  shall,  on  any  pretence 
whatever,  be  sold  within  any  county  prison,  or  any  Building  used 
and  established  as  a  jail,  nor  shall  any  kind  of  spirituous  or  fer- 
mented liquor,  (except  cider  and  that  quality  of  beer  called  table 
beer,  for  prisoners  confined  on  civil  process,)  be  brought  into  any 
county  prison  or  jail  for  the  use  of  any  convict  or  person  confined 
therein,  without  a  written  permit,  signed  by  the  physician  to  such 
prison  or  jail,  specifying  the  quantity  and  quality  of  the  liquor 
which  may  be  furnished  to  any  convict  or  prisoner,  the  name  of 
the  prisoner  for  whom,  and  the  time  when  the  same  may  be  fur- 
nished ;  which  permit  shall  be  delivered  to  and  kept  by  the  keeper 
of  the  prison.  No  such  permit  shall  be  granted,  unless  it  shall 
satisfactorily  appear  to  such  physican,  that  the  liquor  is  absolutely 
necessary  for  the  health  of  the  prisoner  for  whose  use  it  is  per- 
mitted: which  shall  be  specifically  stated  in  the  permit.  And 
every  person  who  shall  sell  or  bring  into  any  prison  or  jail,  any 
spirituous,  fermented  or  other  liquor,  contrary  to  the  foregoing 
*102'1  P^'O'^isions,  and  any  sheriff,  keeper  of  a  jail,  assistant  to  *such 
keeper,  or  other  officer  employed  in  and  about  any  jail  or 
prison,  who  shall  knowingly  suffer  any  spirituous  or  other  liquor, 
to  be  sold  or  used  in  a  jail,  contrary  to  the  foregoing  provisions, 

1  Watson  4.3.  s  3  r.  g  io63,  §  13:  [4  Id.  8th  ed.,  p., 

»  Watson  43.  2790,  §  13.] 
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shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction  there- 
of, shall  be  subject  to  imprisonment,  not  exceeding  one  year,  or  to 
a  fine  not  exceeding  two  hundred  dollars,  or  both,  in  the  discretion 
of  the  court ;  and  every  sheriff  or  other  officer  so  convicted  shall 
forfeit  liis  office.^ 

§  215.  If  in  any  county  there  shall  not  be  a  jail,  or  the  jail  erected 
shall  become  unfit  or  unsafe  for  the  confinement  of  prisoners,  or  shall 
be  destroyed  by  fire  or  otherwise,  the  county  court  of  such  county 
sliall,  bj'  instrument  in  writing,  to  be  filed  with  the  clerk  of  tlie 
county,  designate  the  jail  of  some  contiguous  county,  for  the  con- 
finement of  the  prisoners  of  their  county,  or  for  the  confinement  of 
any  one  or  more  of  such  prisoners,  which  shall  thereupon,  to  all 
intents  and  purposes,  except  as  herein  otherwise  provided,  become 
the  jail  of  the  county  for  which  it  shall'  have  been  so  designated, 
and  for  the  purposes  expressed  in  such  instrument.  Such  designa- 
tion may  be  modified  or  annulled  by  the  county  court  of  the 
county,  by  which  the  same  was  made,  on  the  application  of  the 
sheriff  thereof,  by  an  order  to  be  entered  in  the  minutes  of  such 
court.  A  copy  of  such  instrument  of  designation,  duly  certified 
by  the  clerk  of  the  county,  under  his  official  seal,  shall  be  served 
on  the  sheriff  and  keeper  of  the  jail  so  designated  ;  whose  duty  it 
shall  be,  from  thenceforth  to  receive  into  such  jail,  and  there  safely 
keep  all  persons  who  may  be  lawfully  confined  therein,  pursuant 
to  the  foregoing  provisions.  Such  sheriff  shall  be  responsible  for 
the  safe  keeping  of  tlie  persons  so  committed  to  such  jail,  in  the 
same  manner  and  to  the  same  extent,  as  if  he  were  sheriff  of  the 
county  for  whose  use  such  jail  shall  have  been  designated,  and 
with  respect  to  the  persons  so  committed,  shall  be  deemed  the 
sheriff  of  such  county.  Whenever  a  jail  shall  be  erected  for  the 
county  for  whose  use  such  designation  shall  have  been  made,  or 
its  jail  shall  be  rendered  fit  and  safe  for  the  confinement  of  pris- 
oners, the  county  court  of  the  county,  shall  by  an  instrument  in 
writing,  to  be  filed  with  the  clerk  of  the  county,  declai-e  that  the 
necessity  for  such  designation  has  ceased,  and  that  the  same  is 
thereby  revoked  and  annulled.  And  the  clerk  of  the  county  shall 
immediately  serve  a  copy  of  such  revocation  upon  the  sheriff  there- 
of, whose  duty  it  shall  be  to  remove  the  prisoners  belonging  to 
his  custody,  and  so  confined  without  his  county,   to  his  proper 

1  3  R  S.  728,  §§  29,  30,  31;  3E.  S.  1100,     §§  1,  2;  3  R.  S.,  8th  ed.,  pp.  2240, 
§§  175-177.  [See  L.  18S0,  c.  429,     2241.] 

2  3  R  S.  726,  §§  14,  15,  16,  17,  21,  22. 
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§  216.  The  sheriffs  of  any  of  the  counties  of  this  state,  in  which 
*10^1   *there  are  or  shall  be  established  moie  than  one  jail,  may 
confine  their  respective  prisoners  in  either  of  such  jails,  and 
may  remove   them  from  one   jail  to  another  within   the   county, 
whenever  such  sheriff  shall  deem  it  necessary  for  their  safe  keep- 
ing, or  whenever  it  shall  be  necessary  for  their  appearance  at  any 
court.     Whenever,  by  reason  of  any  jail  being  on   fiie,  there  shall 
be  reason  to  apprehend  that  the  prisoners  confined  in  such  jail  may 
be  injured  or  endangered  by  such  fire,  the  sheriff  or  keeper  of  such 
jail  may,  in  his  discretion,  remove  such  prisoners  to  some  safe  and 
convenient  place  and  there  confine  them,  so  long  as  may  be  neces- 
sary to  avoid  such  danger;    and  such  removal  and  confinement 
shall  not  be  deemed  an  escape  of  such  prisoners.     And  whenever 
any  pestilence  or  contagious  disease  shall  break  out  in  any  jail,  or 
in  the  vicinity  of  any  jail,  and  the  physician  to  such  jail  shall  certify 
that  such  pestilence  is  likely  to  endanger  the  health  of  the  prisoners 
confined  in  such  jail,  the  countyjudge  of  the  county  in  which  such 
jail  is  situated,  or  in  the  city  and  county  of  New  York,  the  mayor 
or  recorder,  or  any  alderman  of  the  city,  and   in   the  city  and 
county  of  Albany,  the  mayor  or  recorder,  or  any  alderman  of  the 
city  of  Albany,  shall  in  writing  designate    some  safe  and  conve- 
nient  place   within  such  county,  or  the  jail  of  some  contiguous 
county,  as  a  place  of  confinement  of  such  prisoners  ;  which  designa- 
tion shall  be  filed  in  the  office  of  the  clerk  of  the  county  ;  and  shall 
authorize  the  sheriff  to  remove  such  prisoners  to  the  place  or  jail 
so  designated,  and  there  confine  them,  until  they  can  be   safely 
returned  to  the  jail  from  which  they  were  taken.     Any  place  to 
which  the  prisoners  in  any  jail  shall  be  removed,  pursuant  to  the 
preceding  provisions,  shall,  during  the  time  of  the  confinement  of 
such  prisoners  therein,  be  deemed  the  jail  of  the  countv.i 

§  217.  On  the  application  of  the  sheriff,  under  sheriff,  or  district 
attorney  of  any  county  of  this  state,  with  the  assent  of  the  county 
judge  of  such  county,  the  governor  may,  if  in  his  opinion  it  shall 
be  necessary  and  proper,  authorize  such  sheriff,  under  sheriff,  dis- 
trict attorney,  or  some  deputy  sheriff  to  contract  with,  and  organize 
a  guard  for  the  protection  of  any  jail  or  prison  in  said  countv,  or 
to  arrest,  detain,  or  have  in  safe  keeping  any  prisoner  or  prisoners, 
or  to  enforce  any  process,  judgment  or  decree  of  any  court ;  which 
application  and  authority  shall  be  in  writing,  and  a  copy  thereof 
filed  and  recorded  in  the  office  of  the  secretary  of  state.     The  said 

1  3  K.  S.  727,  §§  24-27;  3  R.  S.  1062,  §  12. 
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•written  authority  shall  specify  the  number  beyond  which  the 
guard  shall  not  extend.  The  governor  may  at  any  time  revoke, 
alter  or  modify  such  authority,  and  *  he  may  in  his  discre-  |-^-|  ^,, 
tion,  permit  such  sheriff,  under  sheriff,  or  deputj%  to  con- 
tract with  any  uniform  company,  or  companies,  to  form  such  guard. 
Such  guard  when  so  formed,  shall  be  under  the  command  and  direc- 
tion of  such  officer  or  officers  as  shall  be  designated  by  the  governor, 
and  in  case  he  shall  not  make  such  designation,  then  under  the  com- 
mand of  the  sheriff,  under  sheriff,  or  deput}',  and  of  such  officer  or 
officers,  military  or  civil,  as  shall  be  designated  by  such  sheriff  or 
deputy  ;  and  shall  be  subject  to  all  such  rales  and  regulations  for 
their  government  and  action  as  shall  have  been  agreed  upon  at 
the  time  of  the  organization,  or  afterwards  directed  by  the  gover- 
nor ;  and  the  governor  may  deliver  to  such  guard  any  amount  of 
ammunition  or  cartridges  that  he  shall  think  proper  and  neces- 
sary.^ 

§  218.  Whenever  the  sheriff  of  any  county  shall  deem  it  neces- 
sary to  raise  a  temporary  guard  for  the  protection  of  a  jail  or  pris- 
on, or  the  safe  keeping  of  prisoners,  he  may  vfith  the  assent  of 
the  count}^  judge,  employ  such  temporary  guard  as  may  be  neces- 
sary, until  a  guard  can,  with  reasonable  diligence,  be  formed  and 
organized  as  prescribed  in  the  preceding  section  ;  the  expense  of 
which  said  temporary  guard  shall  be  audited,  allowed  and  paid  by 
the  board  of  supervisors  of  said  county,  as  other  county  charges  ;  as 
well  as  the  expenses  of  the  sheriff,  or  other  county  officer,  incur- 
red in  pursuance  of  any  of  the  provisions  of  the  foregoing  and  this 
section.^ 

§  219.  Every  sheriff  or  jailer  upon  whom  a  declaration,  notice, 
or  any  other  pi'oceeding  directed  to  any  prisoner  in  his  custody, 
shall  be  served,  shall,  within  five  days  thereafter,  deliver  tlie  same 
to  such  prisoner,  with  a  note  thereon  of  the  time  of  the  service 
thereof  upon  such  sheriff  or  jailer ;  and  for  every  neglect  or  viola- 
tion of  this  duty,  the  sheriff  or  jailer  guilty  thereof,  shall  be  liable 
to  such  prisoner  for  all  damages  occasioned  thereby .^ 

§  220.  If  any  person  in  confinement,  under  indictment,  or  un- 
der sentence  of  imprisonment,  or  under  a  criminal  charge,  or  for 
want  of  bail  for  good  behavior,  or  for  keeping  the  peace,  or  for 
appearing  as  a  witness,  or  in  consequence  of  any  summary  con- 
viction, or  by  order  of  any  justice  ;  or  any  prisoner  in  a  county 

1  3  E.  S.  729,  §§  33-37.  a  8  R.  S.  728,  §  32. 

2  3  K  S.  730,  §§  46,  47. 
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jail  otlier  than  those  who  are  committed  for  contempt  or  on 
civil  process,  shall  appear  to  be  insane,  the  county  judge,  of  the 
county  where  he  is  confined,  shall  institute  careful  investigation, 
call  two  respectable  physicians  and  other  credible  witnesses,  in- 
vite the  district  attorney  to  aid  in  the  examination,  and  if  he 
deems  it  necessary,  call  a  jury,  and  for  that  purpose  is  fully  em- 
powered to  compel  the  attendance  of  witnesses  and  jurors  ;  and  if 
jifl^r-i  it  be  *satisfactoriIy  proved  that  the  prisoner  is  insane, 
said  judge  may  discharge  him  from  imprisonment,  and  order 
his  safe  custody  and  removal  to  the  asylum,  where  lie  shall  remain 
until  restored  to  his  right  mind;  and  then  if  the  said  judge  shall 
have  so  directed,  the  superintendent  shall  inform  the  said  judge 
and  the  county  clerk,  and  district  attorney  thereof,  so  that  the 
person  so  confined,  may  within  sixty  days  thereafter,  be  re- 
moved to  prison,  and  criminal  proceedings  be  resumed,  or  other- 
wise discharged ;  or  if  the  period  of  his  imprisonment  shall  have 
expired,  he  shall  be  discharged.i« 

§  221.  If  a  person  imprisoned  on  attachment,  or  any  civil  pro- 
cess, or  for  the  nonpaj'-ment  of  a  militia  fine,  become  insane,  the 
county  judge  of  the  county  where  he  is  confined,  shall  institute 
like  proceedings  in  his  case  as  are  required  in  the  cases  provided 
for  in  the  preceding  section  ;  but  notice  shall  in  such  case  be  given 
by  mail  or  otherwise,  to  the  plaintiff  or  his  attorney,  if  in  the  state ; 
and  if  it  shall  be  proved  to  the  satisfaction  of  said  judge  that  the 
prisoner  is  insane,  he  may  discharge  him  from  imprisonment  and 
order  him  into  safe  custody,  and  to  be  sent  to  the  asylum  ;  never- 
theless the  creditor  may  renew  his  process,  and  arrest  again  his 
debtor  when  of  sane  mind.^  The  order  for  a  discharge  must  con- 
tain a  direction  that  the  prisoner  be  sent  to  the  as3dum,  or  il  will 
be  void,  and  the  sheriff  if  he  allows  such  prisoner  to  go  at  large, 
will  be  liable  for  a  voluntary  escape.^ 

§  222.  It  shall  be  the  duty  of  the  sheriff  and  keeper  of  each  of 
the  jails  and  prisons  to  admit  the  soate  prison  inspectors,  or  any 
one  of  them,  into  every  part  of  said  jail  or  prison  ;  to  exhibit  to 
them,  on  demand,  all  the  books,  papers,  -'b;;umer,t.,  r^nd  accounts 

1  2  K.  S.  893,  §  49;  3  R.  S.  1063,  §  14.  s  Bush  v.  Pettibone,  4  N.  T.  300:  s.  c. 

2  2  R.  S.  894,  §  50.  5  Barb.  273,  ' 

a  [As  to  the  inquiry  into  the  sanity  of  a  state  lunatic  asylums,  applies  to  all 

prisoner  before,  during  or  after  trial,  prisoners  in  a  county  iail  other  thaa 

see  Code  Crim.  Proc,  §§  6.J8-662.  those  who  are  committed  for  con- 

The  provisions  relating  to  insane  tempt  or  on  civil  process.     4  li.  S. 

persons  contained  in  the  thirty-sec-  Sth  ed.  p.  2790  §  14.1       '  ' 

end  section  of  the  act  organizing 
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pertaining  to  such  jail  or  prison,  or  to  the  detentions  of  persons 
confined  therein ;  and  to  render  them  every  other  facility  in  their 
power  to  enable  them  to  discharge  their  duties,  and  to  enable  them 
to  obtain  any  necessary  information ;  the  said  inspectors  shall 
have  power  to  examine  on  oath,  to  be  administered  by  any  one 
of  them,  any  of  the  keepers,  or  officers  of  such  prison  or  jails,  and 
any  person  not  under  sentence  confined  therein,  and  to  converse 
with  any  of  the  prisoners  so  confined,  without  the  presence  of  the 
keepers  thereof,  or  any  of  them.^  And  the  following  persons 
shall  also  be  authorized  to  visit  at  pleasure  all  county  and  state 
prisons :  The  governor  and  lieutenant  governor,  secretary  of  state, 
comptroller,  and  attorney  general,  members  of  the  legislature, 
judges  of  the  court  of  appeals,  supreme  court,  and  county  judges, 
district  attorney3,  and  every  minister  of  the  gospel  having  charge 
of  *a  congregation  in  the  town  wherein  any  such  prison  is  i-^-.  r,n 
situated.  No  other  person  not  authorized  by  law,  shall  be 
permitted  to  enter  the  rooms  of  a  county  prison  in  which  convicts 
are  confined,  unless  under  such  regulations  as  the  sheriff  of  the 
county  shall  prescribe.^ 
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CHAPTER  XIV. 

THEIR    DUTIES   AS   KEEPERS   OF   THE   JAILS   IN   CRIMINAL  CASES. 

§  223.  The  keepers  of  the  county  prisons  shall  receive  and  safely 
keep  every  person  committed  to  their  custody  for  safe  keeping, 
examination  or  trial,  or  duly  sentenced  for  imprisonment  in  such 
prison  upon  conviction  for  any  contempt  or  misconduct,  or  for  any 
criminal  offence,  and  shall  not  without  lawful  authority,  let  out  of 
prison,  on  bail  or  otherwise,  any  such  person.^ 

§  224.  When  a  prisoner  is  brought  to  the  jail  for  commitment,  by 
any  officer,  other  than  the  sheriff,  the  keeper  of  the  jail  should 
first  examine  and  ascertain  that  the  process  of  commitment,  which 
must  be  delivered  to  and  left  with  him,  is  regular  upon  its  face, 
and  is  signed  by  a  proper  officer.  And  if  the  same  is  in  due  form, 
he  should  then  make  the  necessary  examination  and  inquiries  of 
the  prisoner  and  of  the  officer  who  delivers  such  prisoner  into  his 
custody,  to  enable  him  to  make  the  entries  required  by  law  to  be 
made  by  him  in  the  jail  register,  as  mentioned  in  the  next  section. 

§  225.  It  shall  be  the  duty  of  the  keeper  of  each  county  prison, 
to  keep  a  daily  record  of  the  commitments  and  discharges  of  all 
prisoners  delivered  to  his  charge,  which  record  shall  exhibit  the 
date  of  entrance,  name,  offence,  term  of  sentence,  fine,  age,  sex, 
country,  color,  social  relations,  parents,  habits  of  life,  cannot  read, 
read  only,  read  and  write,  well  educated,  classically  educated,  re- 
ligious instruction,  how  committed,  by  whom  committed,  state  of 
health  when  committed,  how  discharged,  trade  or  occupation, 
whether  so  employed  when  arrested,  number  of  previous  convic- 
tions, value  of  articles  stolen,^  and  when  discharged,  when  let  to 
bail  or  escape,  or  sentenced  to  imprisonment  in  the  state  prison, 
and  when  removed. 

§  226.  It  shall  be  the  duty  of  the  keepers  of  said  prison  to  keep 
the  prisoners  committed  to  their  charge,  as  far  as  may  be  practi- 

1  R.   S.  1062,  §  3.     [4  Id.,  8th  ed.,  p.      2  3  R.  S.  1063,  §  15.     [4  K.  S.,  8th  e(L, 
2789,  §  3.     See  People  v.  Stone,  10  p.  2790,  §  15.] 

Paige  Cli.,  606,  610.] 


THE   JAILS   IN   CRIMINAL   OASES.  125. 

cable,  separate  and  distinct  from  each  other,  and  prevent  all  conver- 
sation between  the  said  prisoners.  Male  and  female  prisoners,  (ex- 
cept husband  and  wife,)  shall  not  be  kept  or  put  in  the  same 
room.  And  prisoners  committed  on  criminal  process,  and  detained 
for  trial  and*  persons  committed  for  contempt,  or  upon  civil  r,,f-|n7 
process,  shall  be  kept  in  rooms  separate  and  distinct  from 
those  in  which  persons  convicted  and  under  sentence  shall  be  con- 
fined ;  and  on  no  pretence  whatever,  shall  prisoners  detained  for 
trial,  or  persons  committed  for  contempt,  or  upon  civil  process,  be 
kept  or  put  in  the  same  room  with  convicts  under  sentence.^  And 
no  person  who,  by  reason  of  lunac}'-  or  otherwise,  is  furiously  mad 
or  so  far  disordered  in  his  mind,  as  to  be  dangerous  if  permitted  to 
go  at  large,  and  who  may  be  committed  as  a  disorderly  person,  shall 
be  confined  in  the  same  room  with  anj^  person  charged  with  or  con- 
victed of  any  crime."  One  committed  under  the  statute  against 
profane  swearing,  shall  be  confined  in  a  room  separate  from  all 
other  prisoners.^ 

§  227.  But  prisoners  detained  for  trial,  may  converse  with  their 
counsel  and  with  such  other  persons  as  the  keeper  in  his  discretion 
may  allow;  prisoners  under  sentence  shall  not  be  permitted  to  hold 
any  conversation  with  any  person,  except  the  keepers  or  inspectors, 
of  the  prison,  unless  in  the  presence  of  the  keeper  or  inspector.^ 

§  228.  Prisoners  detained  for  trial,  and  those  under  sentence,, 
shall  be  provided  with  a  sufficient  quantity  of  inferior  but  whole- 
some food,  at  the  expense  of  the  county ;  but  prisoners  detained 
for  trial,  may,  at  their  own  expense,  and  under  the  direction  of 
the  keeper,  be  supplied  with  any  proper  articles  of  food.* 

§  229.  It  shall  be  the  duty  of  the  keeper  of  each  county  prison 
to  cause  each  prisoner  under  sentence,  except  such  as  are  under 
sentence  of  death,  to  be  constantly  employed  at  hard  labor  when 
practicable,  during  every  day  except  Sunday,  and  it  shall  be  the 
duty  of  the  county  judge  or  of  the  inspectors  appointed  by  him,  to 
prescribe  the  kind  of  labor  at  which  such  prisoners  shall  be  em- 
ployed, and  the  keeper  shall  account  at  least  annually,  with  the 
board  of  supervisors  of  the  county  for  the  proceeds  of  such  labor. 
The  keepers  of  said  prisons  shall  respectively  have  power,  with 
the  consent  of  the  supervisors  of  the  county,  from  time  to  time,  to 

1  3  R.  S.  1062,  §§  3,  4,  5,  6.  [4  R.  S.  "3   R.  S.  1062,§  7.  [4  Id.  (8th  ed.)  p. 

(8th  ed.)  p.  2789,  §§  4,  5,  6,  7.]         2789,  §  7.] 

2  2  R.  S.  934,  §  57.  [3  Id.,  8th  ed.,  p.  *■  3  R.  S.  1062,  §  8.  [4  Id.  (8th  ed.)  p, 

2223,  §63.  27S9,  §,8..1 

a  [3  R.  S.  (8th  ed. )  p.  2154,  §  7.] 
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cause  such  of  the  convicts  under  their  charge,  as  are  capable  of 
hard  labor,  to  be  employed  upon  any  of  the  public  avenues,  high- 
vs^ays,  streets  or  other  works,  in  the  county  in  vrhich  such  prisoner 
shall  be  confined,  or  in  any  of  the  adjoining  counties,  upon  such 
terms  as  may  be  agreed  upon  between  the  said  keepers  and  the 
officers  or  other  persons  under  whose  direction  such  convicts  shall 
be  placed.  Whenever  any  convicts  shall  be  employed  as 'above, 
*1081  *^®y  ®^^^^  ^^  ^^^^  chained  and  secured ;  and  shall  *be  sub- 
ject to  such  regulations  as  the  keeper  legally  charged  with 
their  custody  shall  from  time  to  time  prescribe.^ 

§  230.  After  the  court  of  oyer  and  terminer  shall  commence 
its  sittings  in  any  county,  no  prisoner  detained  in  the  common  jail 
of  any  such  county  upon  any  criminal  charge,  shall  be  removed 
therefrom  by-any  writ  of  habeas  corpus,  unless  such  writ  shall  be 
made  returnable  before  it.^ 

§  231.  When  it  shall  be  necessary  for  any  purpose,  to  bring 
any  prisoner  confined  in  a  county  jail,  before  any  court  of  oyer  and 
terminer,  or  any  court  of  sessions,  which  may  be  sitting  in  such 
county  such  court  may  by  order,  and  without  issuing  any  writ 
of  habeas  corpus  or  other  process,  direct  such  prisoner  to  be 
brought  before  them  acordingly.^ 

§  232.  Within  twenty -four  hours  after  the  discharge  of  any  grand 
jury,  by  any  court  of  oyer  and  terminer,  or  court  sessions,  it  shall  be 
the  duty  of  such  court  to  cause  every  person  confined  in  such  prison 
upon  any  criminal  charge,  who  shall  not  have  been  indicted,  to 
be  discharged  without  bail,  unless  satisfactory  cause  shall  be  shown 
to  such  court  for  detaining  such  person  in  custody,  or  upon  bail,  as 
the  case  may  require  until  the  meeting  of  the  next  grand  jury  in 
such  county.*  But  persons  so  in  jail,  or  on  recognizance,  are  not  of 
course  entitled  to  be  discharged,  although  no  indictment  be  found. 
Their  discharge,  rests  in  the  discretion  of  the  court.* 

§  233.  Every  person  discharged  from  prison,  or  from  his  rec- 
ognizance, in  consequence  of  no  indictment  being  found  against 
him,  or  in  consequence  of  not  being  brought  to  trial,  and  every 
person  acquitted  on  trial,  shall  be  discharged  without  being  required 
to  pay  any  fees.^ 

§  234.  It  shall  be  the  duty  of  every  keeper  of   each   county 

1  3  R.  S.  1062,  §§  9-11.     [4  Id.,  8th  ed..  Barb.  540,  546;  People  v.  Fancher, 

p.  2790,  §§  9-11.]  2  Hun,  226,  236.] 

J  3  R.  S.  1066,  §  27.  [4  Id.,  8th  ed.,  p.  ^  .•:•  r.  g.  1042,  §  46. 
2793,  §  27,  see  Shank's  Case,  15  Abb.  *  :!  R.  S.  1066,  §  26. 
N.  S.  38,  41;  People  v.  Brennen,  61     '  Champlain  v.  The  People,  2  N.  Y.  82. 

•i  3  R.  S.  1042,  §  45. 
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prison,  to  receive  into  the  prison  every  person  cluly  committed 
thereto  for  any  offence  against  the  United  States,  and  to  confine 
such  person  in  the  prison  until  lie  sliall  be  duly  discharged,  the 
United  States  supporting  such  persons  during  his  confinement, 
The  foregoing  provisions  relative  to  the  mode  of  confining  pris- 
oners and  convicts  shall  apply  to  all  persons  so  committed  by  any 
court  or  ofScer  of  the  United  States.-' 

§  235.  It  shall  be  the  duty  of  the  respective  keepers  of  each  of 
the  countj'  and  state  prisons,  to  receive  into  the  said  prisons,  and 
safely*  lieep  therein,  subject  to  the  discipline  of  such  pi-ison,  |-^-|  ^q 
any  crimiiial  convicted  of  an}-  offence  against  the  United 
States,  sentenced  to  imprisonment  therein,  by  any  court  of  the 
United  States  sitting  vv^ithin  this  state,  until  such  sentence  be  exe- 
cuted, or  until  such  convict  shall  be  discharged  b}^  due  course  of 
law;  the  United  States  supporting  such  convict,  and  paying  the 
expenses  attendant  upon  the  execution  of  such  sentence.^ 

§  236.  In  default  of  the  surety  required  by  any  justice  of  the 
peace  of  any  disorderly  person  for  his  good  beliavior,  such  justice 
shall,  by  warrant  under  his  hand,  commit  such  offender  to  the 
common  jail  of  the  city  and  county.  Such  person  may  be  discharged 
by  any  two  justices  of  the  peace  of  the  county,  upon  giving  such 
sureties  for  good  behavior  as  were  originally  required  from  such 
offender.  After  the  person  has  been  committed  to  the  jail,  one 
justice  cannot  accept  the  surety  originally  required  and  direct  the 
discharge  of  the  prisoner.^ 

§  237.  It  shall  be  the  duty  of  the  keeper  of  every  jail,  to  lay 
before  the  court  of  general  sessions  of  the  peace  on  the  first  day  of 
its  meeting,  next  after  the  commitment  of  any  disorderly  person,  a 
list  of  the  persons  so  committed  and  then  in  his  custody,  with  the  na- 
ture of  their  offences,  the  name  of  the  justice  committing  them,  and 
the  time  of  imprisonment.  Such  court  shall  inquire  into  the  circum- 
stances of  each  case,  and  it  may  discharge  such  disorderly  person  from 
confinement  either  absolutely  or  upon  receiving  sureties  for  his  or 
her  good  behavior,  in  its  discretion  ;  or  the  said  court  may,  in  its  dis- 
cretion, authorize  the  binding  out  of  such  disorderly  persons  as  shall 
be  minors,  in  some  lawful  calling.  And  it  may  also  in  its  discretion 
order  such  disorderly  person  to  be  kept  in  the  common  jail  for  any 
term  not  exceeding  six  months,  at  hard  labor ;  or  may  direct  that 

1  3  E.  S.  1063,  §  16.  §§906,917.]     The  People  v.  Brown, 

2  3  R.  S.  1099,  §  168.     [4  Id.,  8th  ed.,  23  Wend.  47;  The  People  v.  Duffy, 

p.  2790,  §  16.]  5  Barb.  205. 

8  2  R.  S.  903,  §§  2,  6;  [Code  Crim.  Proc, 
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during  any  part  of  the  imprisonment,  not  exceding  thirty  days,  such 
offender  shall  be  kept  on  bread  and  water  only.^ 

§  238.  If  there  be  no  means  provided  in  such  jail  for  employ- 
ing offenders  at  hard  labor,  the  court  may  direct  the  keeper  there- 
of to  furnisli  such  employment  as  it  shall  specif}',  to  such  disorderly 
persons  as  shall  be  committed  thereto,  either  by  a  justice  or  any 
otlier  court,  and  for  that  purpose  to  purchase  any  necessary  raw 
materials  and  implements,  not  exceeding  in  amount  such  sum  as 
the  court  shall  prescribe,  and  to  compel  such  persons  to  perform 
such  work  as  shall  be  allotted  to  them.  The  expenses  incurred  in 
*1101  pursuance  of  such  order,*  shall  be  paid  to  the  keeper  by  the 
county  treasurer,  on  the  production  of  the  order  of  the  county 
ocurt,  and  an  account  of  the  materials  purchased,  verified  by  the 
oath  of  the  keeper.  The  keeper  shall  sell  the  produce  of  such  labor, 
and  shall  account  for  the  first  cost  of  the  materials  purchased,  and  for 
one  half  of  the  surplus,  to  the  board  of  supervisors,  and  pay  the 
same  into  the  county  treasury ;  and  the  other  half  of  the  surplus 
shall  be  paid  to  the  person  earning  the  same,  on  his  or  her  discharge 
from  imprisonment.  The  keeper  shall  account  to  the  court  when- 
ever required,  for  all  materials  purchased,  and  for  the  disposition 
of  the  proceeds  of  the  earnings  of  such  offenders.  ^ 

§  239.  No  person  who  b}'  reason  of  lunacy  or  otherwise,  is  furi- 
ously mad,  or  so  far  disordered  in  his  mind  as  to  be  dangerous,  if 
permitted  to  go  at  large,  shall  be  committed  as  a  disorderly  per- 
son, to  any  prison,  jail  or  house  of  correctiou,  or  confined  therein, 
unless  an  agreement  shall  have  been  made  for  that  purpose  with 
the  keepers  thereof,  nor  in  any  other  way  than  as  herein  directed  , 
and  no  such  lunatic  or  mad  person  or  person  disordered  in  his 
senses,  shall  be  confined  in  the  same  room  with  any  person  charged 
with  or  convicted  of  any  crime  ;  nor  shall  such  person  be  confined 
in  any  jail  more  than  ten  days,  but  shall  be  sent  to  the  lunatic  asy- 
lum. Any  overseer  of  the  poor,  constable,  keeper  of  a  jail,  or  other 
person  who  shall  confine  any  such  lunatic  or  mad  person  in  any  other 
manner,  or  in  any  other  place  than  such  as  are  herein  prescribed, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction  shall 
be  liable  to  a  fine  not  exceeding  two  hundred  and  fifty  dollars,  and 
to  imprisonment  not  exceeding  one  year  or  both,  in  the  discretion 
of  the  court  before  which  the  conviction  shall  be  had.^ 

S,  §§  6,7,  U;  2  R.  S.  889,  § 


1  2   R.  S.   904,  §§  7-10.      [Code  Crim. 

8  2  R.  S, 

Proc,  §  908.] 

35. 

2  2  R.  S.  905,  §§  11-1,3.     [See  Code  Crim. 

Proc.,  §§012,  913.] 
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§  240.  When  the  reputed  father  of  a  bastard  is  committed  to 
any  jail,  he  shall  be  confined  therein,  without  being  entitled  to  the 
liberties  thereof.^  But  if  the  woman  marry  before  she  is  delivered 
of  such  child,  or  if  she  shall  miscarry,  so  that  such  child  shall  not 
be  born  alive,  or  if  it  shall  appear  that  she  is  not  so  pregnant,  then 
the  person  charged  as  the  father  of  such  child  shall  be  discharged 
from  custody,  if  imprisoned,  by  the  court  of  sessions  of  the  county, 
before  which  such  fact  shall  appear ;  or  shall  be  immediately  relieved 
out  of  custod)',  by  warrant  under  the  hands  and  seals  of  the 
justices  by  whom  he  was  committed,  upon  such  fact  appearing  to 
them. 2 

§  241.  If  the  mother  refuse  to  disclose  the  name  of  the  father  of 
such  bastard  or  child,  the  justice  or  justices  may,  after  the  expira- 
tion of  one  month  from  the  time  of  delivery,  if  she  shall  be  suffi- 
ciently* recovered,  commit  her  to  the  common  jail  of  the  r^-i-i-i 
county,  by  warrant  under  his  hand,  or  the  hands  of  such 
justices,  in  which  the  cause  of  commitment  shall  be  distinctly  set 
forth,  there  to  remain  until  she  shall  testify  and  disclose  the  name 
of  such  father.^  And  so  if  she  be  possessed  of  any  property  in  her 
own  right  and  refuses  or  neglects  to  support  the  child,  she  shall  be 
committed  to  the  common  jail  of  the  county,  by  the  justices  who 
made  the  order  requiring  her  to  support  such  child,  there  to  remain 
without  bail,  until  she  comply  with  such  order,  unless  she  shall 
execute  a  bond  to  the  people  of  this  state,  in  such  sum  as  said 
justices  shall  direct,  with  good  and  sufficient  sureties,  to  appear 
at  the  then  next  court  of  sessions,  in  the  said  count}',  and  not  to 
depart  the  said  court  without  its  leave.*  If  the  court  shall  not  be 
satisfied  that  such  woman  has  propertj^in  her  own  right,  it  shall 
discharged  her  from  her  bond,  and  if  in  custody  from  her  impris- 
onment.* If  the  court  affirm  such  order  it  shall  require  said 
mother  to  execute  a  bond,  in  such  sum  as  it  shall  prescribe.  If 
she  shall  refuse  or  neglect  to  execute  such  bond,  she  shall  be  com- 
mitted by  order  of  said  court  to  said  jail,  there  to  remain  until  she 
shall  execute  such  bond  or  be  discharged  by  the  court.^ 

§  242.  Whenever  any  person  shall  be  committed  to  prison 
charged  as  the  father  of  a  bastard,  or  of  a  child  likely  to  be  born  a 
bastard,  and  whenever  any  mother  of  a  bastard  shall  be  so  commit- 

1  2  R.  S.  909,  §  17.  *  2  E.  S.  910,  §  22.     [Code  Grim.  Proc, 

2  2  R.  S.  912,  §  30.     [Code  Grim.  Troc,  §§  857,  858.] 

§  866.]  5  2  R.  .S.  91.3,  §  35.     [Code  Crim.  Proc, 
8  2  R,  S.  910,  §  20.     [Code  Crim.  Proc,  §  871.] 

§  856.]  <5  2  R.  S.  913,  §  36.     [Code  Crim.  Proc, 

9  §  872.] 
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ted,  fortheir  default  in  not  executing  a  bond  to  support  such  child, 
Or  to  indemnify  the  public,  it  shall  be  the  duty  of  the  court  of  ses- 
sions  of  the  county,  to  inquire  from  time  to  time  into  the  circum- 
stances and  ability  of  such  father  or  mother  to  support  such  bastard, 
wr  to  procure  sureties  to  be  bound  with  either  of  them.  If  the  court 
shall  at  any  time  be  satisfied  that  such  father  or  mother  is  wholly 
unable  to  support  such  child,  or  to  contribute  to  its  support,  or 
to  procure  sureties  to  be  bound  with  either  of  them,  the  said  court 
may,  in  its  discretion,  order  such  father  and  mother  to  be  discharged 
from  such  imprisonment.  But  neither  of  them  wlien  so  com- 
mitted shall  be  discharged  from  imprisonment  under  or  by  virtue 
of  any  insolvent  act,  or  other  act  for  the  relief  or  dischaige  of 
imprisoned  debtors,  or  in  any  other  way,  until  discharged  by  the 
court  of  sessions  of  the  county.^ 

§  243.  Where  an  apprentice  shall  refuse  to  serve  according  to 
the  terms  of  his  contract  or  indentures,  liis  master  may  apply  to 
any  justice  of  the  fieace  of  the  county,  or  to  the  mayor,  recorder! 
or  any  alderman  of  the  city,  where  he  shall  reside,  who  shall  be  au- 
^^  ^  n-|  thorized  by  warrant*  or  otherwise,  to  send  for  the  person  so 
refusing,  and  if  such  refusal  be  persisted  in,  to  commit  such 
person,  by  warrant  to  the  bridewell,  house  of  correction,  or  common 
jail  of  the  city  or  county,  there  to  remain  until  such  person  will  con- 
sent to  serve  according  to  law.  On  complaint  being  made  on  oath, 
by  any  master,  touching  any  misdemeanor  or  ill  behavior  of  any 
such  person,  to  any  two  justices  of  the  peace  of  the  county,  or  to 
the  mayor,  recorder  and  alderman  of  any  city,  or  to  any  two  of 
them,  it  shall  be  their  duty  to  cause  the  person  complained  of,  to 
be  brought  before  them,  and  to  hear,  examine,  and  determine  the 
complaint.  If  the  complaint  appear  to  be  well  founded,  the  officers 
may  by  warrant,  commit  the  offender  to  the  house  of  correction,  or 
to  the  common  jail  of  the  county,  for  any  term  not  exceeding  one 
month,  there  to  be  employed  in  hard  labor,  and  to  be  confined  in  a 
room  with  no  other  person.^ 

§  244.  Whenever  any  recovery  shall  be  had  before  a  justice  of 
the  peace,  for  any  penalty  or  forfeiture  incurred  by  violating  any 
provision  contained  in  the  ninth  title  of  the  twentieth  chapter  of 
the  first  part  of  the  Revised  Statutes,  which  is  entitled  "  Of  excise, 
and  the  regulation  of  taverns  and  groceries  ;  "  or  for  any  penalty 
or  forfeiture  incurred  by  violating  any  provision  contained  in  the 

»  2  R.  S.  9U,  §§  41,  44.     [Code  Crim.      =  3  R.  S.  25:^  §§  29-31.     [L.  1871,  c.  934, 
Proc,  §§  877,  878.]  §  4;  4  R.  S.,  8th  ed.,  p.  2617.] 
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eleventh  title  of  the  same  chapter,  relating  to  fisheries,  execution 
shall  issue  thereon  immediately,  and  the  justice  shall  endorse  upon 
such  execution,  the  cause  for  which  such  judgment  was  rendered ; 
and  in  case  no  goods  or  chattels  can  be  found  to  satisfy  such  exe- 
cution, the  constable  having  the  same  shall  commit  such  defendant 
to  the  jail  of  the  county,  and  shall  deliver  to  the  keeper  thereof  a 
certified  copy  of  such  execution  and  indorsement ;  by  virtue  of 
which,  such  keeper  shall  detain  such  defendant  for  a  period  not 
exceeding  sixty  days,  without  allowing  him  the  benefit  of  the  lib- 
erties of  such  jail.i 

§  245.  Whenever  a  judgment  shall  be  obtained  before  a  justice 
of  the  peace  for  a  penalty  or  forfeiture  under  the  statutes  relative 
to  the  manufacture  of  salt,  and  an  execution  is  issued  thereon,  and 
the  officer  having  the  execution  is  unable  to  make  the  same  out  of 
any  property  of  the  defendant,  he  shall  commit  the  defendant  to 
the  jail  of  the  county,  where  he  shall  remain  confined,  within  the 
walls  of  the  jail,  without  bail,  for  the  term  of  sixty  days,  unless 
he  shall  sooner  pay  or  satisfy  such  execution  ;  and  every  execu- 
tion so  issued,  shall  contain  a  clause  ordering  the  defendant  to  be 
imprisoned,  as  above  specified,  unless  property  whereon  to  levy 
such  execution  shall  be  found  by  the  officer  to  whom  the  sam6 
shall  be  directed.  If  at  any  time,  any  defendant  so  com-  r^^^  -.  „ 
itted  to  jail,  shall  be  found  without  the  walls  of  the  jail,  it 
shall  be  deemed  an  escape,  and  the  sheriff  shall  be  liable  for  the 
amount  due  on  the  execution.^ 

§  246.  Whenever  a  judgment  shall  be  recovered  in  a  court  of 
record  for  any  penalty  or  forfeiture  incurred  under  the  said  stat- 
utes relative  to  the  manufacture  of  salt,  and  an  execution  thereon 
against  property  shall  have  been  returned  unsatisfied,  in  whole  or 
in  part,  the  defendant,  upon  any  execution  against  his  body,  shall 
be  imprisoned  within  the  walls  of  the  prison  in  the  manner  pointed 
out  in  the  preceding  section,  one  day  for  each  dollar  in  the  penalty 
recovered  in  such  cause,  and  remaining  unpaid,  without  bail,  unless 
he  shall  sooner  satisfy  such  execution.  If  at  anytime  any  defend- 
ant so  committed  to  jail  shall  be  found  without  the  walls  of  the 
jail  before  he  is  entitled  to  his  discharge,  it  shall  be  deemed  an 
escape,  and  the  sheriff  shall  be  liable  for  the  amount  due  on  the 
execution.^ 

1  3  E.  S.  447,  §  126.     [See  L.  ^857,   c.      MR.  S.  681,  §§  244,  245.     [1  Id.,  8th 
628,  §  32.]  ed.,  p.  812,  §  135.] 

a  1  E.  S.  681,  §§  242,  243.     [4  Id.,  8th 
ed.,  p.  812,  §  134.] 
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§  247.  Whenever  execution  shall  be  issued  upon  judgments  re- 
covered in  actions  for  penalties  for  any  trespass  upon  any  lands 
belonging  to  the  people  of  this  state,  or  upon  any  Indian  lands,  and 
the  body  of  an}'  defendant  shall  be  arrested  thereon,  he  shall  be 
imprisoned  according  to  law,  without  being  entitled  to  the  liber- 
ties of  the  jail.i 

§  248.  When  any  land  shall  have  been  sold  under  execution,  and 
the  person  against  whose  property  such  execution  shall  have  issued, 
or  any  person  who  may  be  in  possession  of  the  premises  so  sold, 
shall  have  violated  any  order  of  a  justice  of  the  supreme  court,  or 
county  judge  restraining  such  person  from  committing  waste  upon 
such  lands,  upon  satisfactory  proof  of  such  violation,  the  court  or 
officer  shall  issue  a  warrant  to  the  sheriff  of  the  county,  reciting 
such  order,  and  the  proof  of  the  violation  thereof,  and  thereby  com- 
mand such  sheriff  to  commit  such  defendant  to  close  confinement 
for  such  term,  not  more  than  one  year,  as  shall  be  deemed  expedi- 
ent ;  and  the  sheriff  shall  execute  such  warrant  accordingly,  and 
shall  commit  the  person  named  therein,  without  allowing  him  the 
liberties  of  the  jail.  But  such  court  or  officer  so  committing"  such 
prisoner  may  release  him  from  confinement  at  any  time,  upon  re- 
ceiving a  bond  with  the  conditions  prescribed  in  the  statute.^ 

§  249.  Every  court  of  record  shall  have  power  to  punish  as  for 
a  criminal  contempt  of  such  court.  Such  punishment  may  be  by 
fine  or  by  imprisonment  in  the  jail  of  the  county  where  the  court 
may  be  sitting,  or  both,  in  the  discretion  of  the  court,  but  the  fine 
shall  in  no  case  exceed  the  sum  of  two  hundred  and  fifty  dollars, 
114*1  '"^^  *^®*  imprisonment  thirty  days  ;  and  where  any  person 
shall  be  committed  to  prison  for  the  non-payment  of  any  such 
fine,  he  shall  be  discharged  at  the  expiration  of  thirty  days.  Wher 
ever  any  person  shall  be  committed  for  any  such  contempt,  the  par- 
ticular circumstances  of  his  offence,  shall  be  set  forth  in  the  order 
or  warrant  of  commitment.^  a 

§  250.  Every  court  of  record  shall  have  power  to  punish  any 
neglect  or  violation  of  duty,  or  any  misconduct,  by  which  the  rights 
or  remedies  of  a  party  in  a  cause  or  matter  depending  in  such 
court,  may  be  defeated,  impaired,  impeded  or  prejudiced,*  by  fine 

1  1  R.  S.  554.  §  94.     [See  1  R.  S.,   8th     «  3  R.  S.  469,  §§  8,  9,  10,  11. 

etl.,  p.  629,  §  54.]  4  3  R.  S.  849,  §  1;  Id.  &54,  §§  34-36. 

»  3  R.  S.  623,  §§  22,  2.3,  24.  .  s     ^  ,  bs 

a  [This  statute  was  repealed  by  L.  1 S77,  ments  therefor  are  those  f  oimd  in  the 

c.  417,  and  it  is  thou>;ht  that  the  only  Penal  Code  §§  143,  680,  and  in  Code 

cnminal    contempts    and    punish-  Civ.  Proc.  §§  8,  9.] 
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and  imprisonment,  or  both,  as  the  nature  of  the  case  shall  require.^ 
If  an  actual  loss  or  injury  shall  have  been  produced  to  any  party 
by  the  misconduct  alleged,  a  fine  shall  be  imposed  sufficient  to  in 
demnify  such  party,  and  to  satisfy  his  costs  and  expenses,  which 
shall  be  paid  over  to  him,  on  the  order  of  the  court.^  In  all  other 
cases  the  fine  shall  not  exceed  two  hundred  and  fifty  dollars,  over 
and  above  the  costs  and  expenses  of  the  proceedings.  When  the 
misconduct  complained  of,  consists  in  the  omission  to  perform 
some  act  or  duty,  which  it  is  yet  in  the  power  of  the  defendant  to 
perform,  he  shall  be  imprisoned  only,  until  he  shall  have  performed 
such  act  or  duty,  and  paid  such  fine  as  shall  be  imposed,  and  the 
costs  and  expenses  of  the  proceedings.  In  such  case  the  order  or 
process  of  commitment  shall  specify  the  act  or  duty  to  be  per- 
formed, and  the  amount  of  the  fine  and  expenses  to  be  paid.  In 
all  other  cases,  where  no  special  provision  is  made  by  law,  if  im- 
prisonment be  ordered,  it  shall  be  for  some  reasonable  time,  not 
exceeding  six  months,  and  until  the  expenses  of  the  proceedings 
be  paid ;  and  also,  if  a  fine  be  imposed,  until  such  fine  be  paid  ; 
and  in  the  order  and  process  of  commitment,  the  duration  of  such 
imprisonment  shall  be  expressed.^  But  no  person  shall  be  impris- 
oned for  the  non-payment  of  interlocutory  costs,  or  for  contempt  of 
court  in  not  paying  costs,  except  attorneys,  solicitors  and  counsel- 
lors, and  officers  of  court,  when  ordered  to  pay  costs  for  miscon- 
duct as  such,  and  witnesses  when  ordered  to  pay  costs  on  attach- 
ment for  non-attendance.* 

§  251.  If  any  witness  attending  before  any  judge,  officer  or  com- 
missioner, pursuant  to  a  summons,  or  brought  before  them,  or 
either  of  them,  shall  without  reasonable  cause,  refuse  to  be  exam- 
ined, or  to  answer  any  legal  or  pertinent  question,  or  to  subscribe 
his  deposition  after  the  same  has  been  reduced  to  writing,  the 
officer  issuing  such  summons,  shall,  by  warrant,  commit  such  wit 
ness  to  the  common  jail  of  the  county  in  which  he  resides,  there 
to  remain  until  he  submits*  to  be  examined,  or  to  answer,  or  r*-^-^^ 
to  subscribe  his  deposition,  as  the  case  may  be,  or  until  he  be 
discharged  according  to  law.  Every  such  warrant  of  commitment 
shall  specify  therein  particularly  the  cause  of  such  commitment,  and 
if  such  commitment  be  for  refusing  to  answer  any  question,  such 
question  shall  be  stated  in  the  warrant.  In  the  case  of  a  witness  to  a 
deed  who  refuses  to  appear  or  answer,  he  may  be  committed  to  prison 

I  3  R.  S.  852,  S  20.     [See  Code  Civ.  Proc. ,     ^  3  R.  S.  853,  §§  22-25.    [Code  Civ.  Proc, 

§§  2266,  2281,  2284.]  §§11,  2285.] 

3R  S.      3,  §21.  ^  3  R.  S.  850,  §  4. 
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by  the  officer,  there  to  remain  without  bail,  and  without  the  liber- 
ties of  the  jail  until  he  shall  submit  to  answer  on  oath.^ 

§  252.  Any  person  brought  before  an  officer  or  judge  under  his 
warrant,  issued  under  the  statute  concerning  the  examination  of 
insolvent  debtors,  who  shall  refuse  to  be  sworn,  or  to  answer  sat- 
isfactorily all  lawful  questions  put  to  him,  or  shall  refuse  to  sign 
the  examination,  not  having  a  reasonable  objection  thereto,  to  be 
allowed  by  such  officer,  the  officer  shall  by  warrant  commit  such 
person  to  prison,  there  to  remain  without  bail,  until  he  shall  sub- 
mit to  be  sworn  or  to  answer  as  required,  or  to  sign  such  exam- 
ination ;  in  which  warrant  the  particular  default  of  the  person 
committed  shall  be  specified  ;  and  if  it  be,  in  not  answering  any 
question,  such  question  shall  also  be  specified  therein.  If  any 
person  so  committed  shall  bring  a  writ  of  habeas  corpus,  he  shall 
not  be  discharged  by  reason  of  any  insufficiency  in  the  form  of 
the  warrant  of  commitment ;  but  the  court  or  officer  before  whom 
such  person  shall  be  brought,  shall  recommit  such  person,  unless  it 
shall  be  made  to  appear  that  he  hath  answered  all  lawful  ques- 
tions put  to  him,  or  had  sufficient  reason  for  refusing  to  sign  the 
examination,  as  the  case  may  be ;  or  unless  such  person  shall 
then  answer,  on  oath,  the  questions  so  put  to  him.  And  any 
sheriff  or  jailer  wilfully  suffering  any  person  so  committed,  or  re- 
committed, pursuant  to  the  foregoing  provisions  to  escape,  shall 
be  liable  to  indictment  for  a  misdemeanor;  and  on  conviction 
thereof,  in  addition  to  any  other  punishment  the  court  may  inflict 
shall  forfeit  to  the  trustees  a  sum  equal  to  the  whole  amount  of 
debts  due  to  the  creditors  of  such  debtor,  not  exceeding  two 
thousand  five  hundred  dollars.^ 

§  253.  Punishment  as  for  criminal  contempts  before  justices  of 
the  peace,  may  be  by  fine  not  exceeding  twenty-five  dollars,  or  by 
imprisonment  in  the  county  jail  not  exceeding  five  days,  or  both, 
in  the  discretion  of  the  justice.  But  no  person  shall  remain  im- 
prisoned for  the  nonpayment  of  such  fine,  more  than  ten  days  [but 
where  he  is  also  committed  for  a  definite  time,  the  ten  days  must 
be  computed  from  the  expiration  of  the  definite  time  ;]^  and  the 
warrant  of  commitment  for  any  contempt,  shall  set  forth  the  par- 
ticular circumstances  of  the  offence,  or  it  shall  be  void. 

1  3  R.  S.  684,  §§  61,  62;  3  R.  S.  54,  §  38.  467  ;    Kiernan  v.    Abbott,   1   Hun, 

[Code  Civ.  Proc,  §  8.     Sco  People  v.  109;  s.  c.  3  T.  ct  C.  755.] 

Kelly,  24  N.  Y.  74;  Onderdonk  v.  =  3  R.  S.  117,  §§  14-18 

Kanlett,  :!  Hill,  329;  Brown  v.  Hun-  '  [Code  Civ.  Proc,  g  2871.] 

ter,  45   How.   Pr.   193  ;    People  v.  *  3  ]?.  S.  460,  §§  200,  203.     [Code  Civ. 

Fancher,  2  Hun,  220;  s.  c.  4  T.  &  C.  Proc.  §  2874.] 
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*  §  254.  When  a  witness  attending  before  any  justice,  in  (--*ii,^ 
any  cause,  shall  refuse  to  be  sworn,  in  any  form  prescribed 
by  law,  or  to  answer  any  pertinent  and  proper  question,  and  tlie  party 
at  whose  instance  he  attended,  shall  make  oath  that  the  testimony 
of  such  witness  is  so  far  material,  that  without  it  he  cannot  safely 
proceed  in  the  trial  of  such  cause,  such  justice  may  by  warrant  com- 
mit such  witness  to  the  jail  of  the  county.  Such  warrant  shall 
specify  the  cause  for  which  the  same  is  issed,  and  if  be  it  for  refusing 
answer  anjr  question,  such  question  shall  be  specified  therein ;  and  to 
such  witness  shall  be  closely  confined  pursuant  to  such  warrant, 
until  he  submit  to  be  sworn  or  to  answer,  as  the  case  may  be.^ 

§  255.  All  sheriffs,  jailers  and  constables  are  required  to  execute 
any  attachment  issued  by  the  president  of  any  court  martial  or  of 
any  court  of  inquiry,  for  the  purpose  of  procuring  the  attendance 
of  witnesses,  for  compelling  witnesses  to  be  sworn,  and  to  testify 
and  preserve  order.  And  any  person  who  shall  be  guilty  of  dis- 
orderly, contemptuous  or  insolent  behavior,  or  use  any  insulting 
or  contemptuous  or  indecorous  language  or  expression  to  or  before 
any  court  martial  or  court  of  inquiry,  or  any  member  of  either  of 
such  courts,  in  open  court,  maybe  committed  to  the  jail  of  the 
county  in  which  such  court  shall  sit,  by  warrant  under  the  hand 
and  seal  of  the  president  of  such  ccfurt,  or  in  his  absence,  of  that 
of  the  senior  officer  present  and  presiding.  Such  warrant  shall 
be  directed  to  the  sheriff  or  any  or  either  of  the  constables  or 
marshals  of  any  such  county,  or  any  officer  attending  the  court, 
and  shall  command  the  officer  to  whom  it  is  directed  to  take  the 
body  of  such  person  and  commit  him  to  the  jail  of  the  county, 
there  to  remain  without  bail  or  mainprize,  in  close  confinement, 
for  a  time  to  be  limited,  not  exceeding  three  days,  and  until  the 
officer's  fees  for  committing,  and  the  jailer's  fees  are  paid.  And 
such  sheriff  shall  receive  the  body  of  any  person  who  shall  be 
brought  to  him  by  virtue  of  such  warrant,  and  keep  him  until 
the  officer's  and  jailer's  fees  shall  be  paid,  or  until  the  offender  be 
discharged  by  due  course  of  law. 

§  256.  All  prisoners  committed  to  any  jail  upon  process  for  con 
tempt,  or  committed  for  misconduct  in  cases  prescribed  by  law, 
shall  be  actually  confined  and  detained  within  such  jail,  until 
they  shall  be  thence  discharged  by  due  course  of  law,  or  shall  be 
removed  to   some  other  jail  or  place  of  confinement,  in  the   cases 

1  3  E.  S.  461,  §§  204,  205.     [Code  Civ. 
Proc,  §  2974.] 
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provided  by  law  ;  iind  if  any  sheriff  or  keeper  of  a  jail,  shall  per- 
mit or  suffer  any  prisoner  so  committed  to  jail  for  contempt,  to  go 
,j^^„-.  or  be  at  large  out  of*  his  prison,  except  by  virtue  of  some 
writ  of  habeas  corpus,  or  rule  of  court,  or  in  such  otlier  cases 
as  may  be  provided  by  law,  he  shall  be  liable  to  the  party  aggrieved, 
for  his  damages  sustained  thereby,  and  shall  be  deemed  guilty  of  a 
misdemeanor.!  When  a  prisoner  is  so  committed  to  jail  as  a  punish- 
ment for  misconduct,  he  must  be  kept  in  j)rison  in  the  common 
jail  of  the  count}'-,  and  in  that  part  of  the  building  appropriated 
for  the  prison,  and  in  the  same  manner  as  by  law  persons  are  re- 
quired to  be  imprisoned  and  detained  who  are  charged  with  crim- 
inal offences,  or  who  are  committed  for  trial.  And  where  one  is  so 
committed  to  prison,  it  will  be  an  escape  if  the  sheriff,  instead  of  so 
confining  him,  allows  him  to  occupy  the  sheriff's  sitting  room, 
such  room  is  no  part  of  the  jail  though  under  the  same  roof.^ 
The  duties  of  the  sheriff,  when  any  prisoner  in  jail  is  brought  out 
upon  habeas  corpus,  will  be  pointed  out  in  the  chapter  treating  of 
his  duties  generally,  under  writs  of  habeas  corpus. 

§  257.  When  one  is  committed  for  nonpayment  of  a  fine  imposed 
upon  him  for  contempt  of  the  court ;  or  when  he  is  imprisoned 
for  the  nonperformance  of  some  act  or  duty  which  it  is  in  his  power 
to  perform,  he  cannot  be  discharged  from  the  imprisonment  on 
executing  an  assignment  of  his  property  to  the  creditor ;  ^  nor  can 
he  be  discharged  in  such  case,  by  any  officer  under  any  insolvent 
law,  or  bankrupt  law.*  If  he  is  committed  for  the  nonpayment  of 
a  fine  for  the  breach  of  an  injunction,  he  cannot  be  discharged  un- 
til the  fine  is  paid,  without  the  consent  of  the  injured  partj'.^  But 
the  warrant  of  commitment  must  show  upon  its  face  that  the  de- 
fendant was  convicted  of  a  contempt,  and  that  the  sum  he  was 
ordered  to  pay  was  a  fine  imposed  upon  him  on  such  conviction, 
and  not  costs  merely,  else  the  sheriff  will  not  be  liable  for  allowing 
him  the  benefit  of  the  liberties  of  tlie  jail.^ 

§  258.  When  any  person  shall  be  confined  in  any  county  prison 
for  the  nonpayment  of  any  fine  not  exceeding  two  hundred  and 
fifty  dollars,  imposed  for  any  criminal  offence,  and  against  wliom 
no  other  cause  of  detention  shall  exist,  on  satisfactory  proof  being 
made  to  the  countj'  court  of  the  countj^  in  which  such  prisoner 

1  3  R.  S.  736,  §  82.     [Code  Civ.   Proc,      ^  The  Peoplp  ex  fpI.  Backus  v.  Spauld- 

§  167.]  ing;,  10  Paise  C'li.  1'84. 

2  The  People  ex  rel.  Backus  v.  Stone,  10     ^  Lansing  t.  Eaton,  7  Paige  Ch.  364. 

Paige  606.  "  Tlie  People  ex  re!.  Hawfey  v.  Bennett, 

3  Van  Wezel  v.  Van  Wezel,  :1  Paige  Ch.  3S.  4  Paige  Ch.  282. 
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may  be  confined,  that  he  is  unable,  and  lias  been  ever  since  his 
conviction,  to  pay  such  fine,  the  court  may,  in  its  discretion,  order 
his  discharge. 1 

§  259.  If  any  person,  party  or  witness,  disobey  an  order  of  the 
jndge  or  referee  made  in  any  proceedings  supplementary  to  rj^-i-io 
the  execution  and  duly  served,  such  person,  party  or  witness 
may  be  punished  by  the  judge  as  for  a  contempt.  And  in  all  cases  of 
commitment  under  chapter  second  of  title  ninth  of  the  second  part 
of  the  Code  of  Procedure  concerning  "  proceedings  supplementary 
to  tiie  execution,"  or  the  act  to  abolish  imprisonment  for  debt,  the 
person  committed  may,  in  case  of  inability  to  perform  the  act  re- 
quired, or  to  endure  the  imprisonment,  be  discharged  from  impris- 
onment, by  the  court  or  judge  committing  him,  or  the  court  in 
which  judgment  was  rendered,  on  such  terms  as  may  be  just.^ 

§  260.  If  any  prisoner  confined  in  a  county  jail,  or  in  a  state 
prison,  upon  a  conviction  for  a  criminal  offence  shall  escape  there- 
from, he  may  be  pursued,  retaken  and  imprisoned  again,  notwith- 
standing the  term  for  which  he  was  imprisoned  may  have  expired 
at  the  time  when  he  shall  be  retaken  ;  and  shall  remain  so  impris- 
oned, until  tried  for  such  escape,  or  until  he  be  discharged,  on  a 
failure  to  prosecute  therefor.^ 

§  261.  When  one  is  imprisoned  upon  any  criminal  charge,  who 
may  be  let  to  bail,  and  is  so  let  to  bail  by  any  court  or  officer  duly 
authorized  to  let  such  person  to  bail  in  the  particular  case,  the 
keeper  of  the  jail  where  such  prisoner  is  so  detained,  shall  release 
him  from  confinement  on  being  served  with  the  order  of  the  court 
or  officer,  or  officers,  that  the  prisoner  has  given  the  proper  sureties, 
and  that  he  be  discharged.* 

§  262.  It  has  already  been  seen  that  the  keeper  of  every  county 
prison  is  required  to  present  to  every  court  of  oyer  and  terminer, 
and  to  every  court  of  sessions  to  be  held  in  his  county,  at  the 
opening  of  such  court,  a  calendar  of  the  prisoners  in  such  prison.^ 
In  making  out  such  list,  the  officer  should  enter  the  names  of  all 
prisoners,  then  in  jail  awaiting  the  action  of  the  grand  jury,  or 
trial,  and  also  of  all  witnesses  who  may  be  detained  therein.  But 
the  names  of  prisoners  then  in  jail  under  sentence  need  not  be 
stated. 

1  3  R.  S.  1066,  ^  28.  (Ind.)  294;  Com.  v.  Sheriff,  1  Grant 

2  Code,  §  302.     [Code  Civ.  Proc,  §  2286.]  (Pa.)  187.] 
8  3  K.  S.  965,  §  23.     [See  Code  Civ.  Proc. .      *  Ante,  §  131. 

§§  127,  1492  ;  Code  Crim.  Proc,  §§      ^  Ante,  158. 
186, 187;  Cooper  V.  Adams,  2  Blackf. 
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CHAPTER  XV. 

OF  THE  EXECUTION  OF  SENTENCE." 

§  263.  When  one  has  been  sentenced  to  imprisonment  in  a 
county  jail  by  any  magistrate,  sitting  as  a  court  of  special  sessions, 
5U-J 1  Q-|  or  by  any*  judge  or  officer,  or  officers,  in  any  matter  or  pro- 
ceeding where  he  or  they  are  authorized  to  sentence  one  to  a 
county  prison,  such  justice  or  other  officer  or  officers,  shall  issue  his 
or  their  warrant,  to  be  signed  by  them  and  directed  to  the  sheriff, 
constables  or  marshals  of  the  count}',  or  city  and  county,  and  to  the 
jailer  thereof,  in  which  the  conviction  shall  be  had,  specifying  the 
particulars  of  such  judgment. 6  If  the  sentence  be  pronounced  by 
the  court  of  special  sessions  of  the  peace  of  the  city  and  county  of 
New  York,  the  warrant  shall  be  under  the  hand  and  seal  of  the 
first  judge,  mayor  or  recorder,  who  presided ;  or  of  the  persojis 
who  formed  such  court,  and  be  directed  to  the  sheriff  of  said  city 
and  county.i    And  on  the  delivery  of  any  such  prisoner  to  the 


1835, 1836,  1849, 


831. 


[Id.  1884, 
[See  1  Deer. 


1  3  K.  S.  369,  §  'z. 

o  Ala.— E.  C.  §  3917. 
[Ariz.— H.  S.  1887,  § 

1850.] 
Ark.— Dig.    1858,  p, 

§§  2330-;i33i.] 
Cal.— Dig.  1800,  p.  305. 

Codes  &  St.  S  4176.] 
Del.— i;.  S.  1852,  p.  89. 
Fa.— Dig.  1847,  p.  525. 
111.— 2  St.  868;  Laws  1859,  p.  17. 
Ind.— 2  R.  S.  1852,  p.  378. 
la.  —Rev.  1*60,  pp.  824. 
Kan. -Gen.  St.  1868,  p.  859. 
Ky.— 2  R.  S.  .344. 
La.— R.  S.  163. 
Me.— R.  S.  715,  719.     [Id.  1885,  pp. 

946-950.] 
Mass.— St.  1860,  p.  844. 
Mich.— St.  18.57,  pp.  1101,1598;  Laws 

1862,  p.  iflfi,     [1  How.  St.  1882,  §§ 

2.544,  2840;  2  id.  7111.] 
Minn— Rev.  ISOG,  ]).  664. 
Miss.— Rev.   Code,  pp.  616,  625.     [Id. 

1880,  §  .391.] 
[Mo.— 1    R.    S.    1889,    §§    4242—4245, 

4257,  4281.] 
Neb.— K.  S.  663.     [Comp.  St.  1887,  p. 

9.57.] 
N.  H.— Gen.  St.  l.sc,7,  p.  494. 
N.  J.— Dig.  1855,  p.  185. 


C— 2  R.  S.  1191 ;  Sup't.  R.  S.  608. 

On. — Gen.  L.  474. 

[Oreg.- Ann.  L.  18S7,  pp.  816, 818,996, 
997.] 

Penn.— Dig,  1861,  p.  248. 

Tenn.-Code,  pp.  926,  930. 
b  [If,  howevei',  it  appears  from  the  ex- 
amination that  a  crime  has  been 
committed,  and  that  there  is  suffi- 
cient cause  to  believe  the  defendant 
guilty  thereof,  the  magistrate  must, 
in  like  manner,  indorse  on  the  de- 
positions and  statement,  an  order, 
signed  by  him,  to  the  follo^ving 
effect:  "  It  a]ipearing  to  me  by  the 
within  depositions  (and  statements, 
if  any)  that  the  crime  therein  men- 
tioned (or  any  other  crime,  accord- 
ing to  the  fact,  stating  generally 
the  nature  thereof)  has  been  com- 
mitted, and  that  there  is  sufficient 
cause  to  believe  the  within-named 
A.  B,  guilty  thereof,  I  order  that  he 
could  be  held  to  answer  the  same." 
Code  Crim.  Proc,  §  708.  .Vs  to  duty 
of  sheriffs,  constables,  etc.,  on  I'e- 
ceiving  a  warrant  of  commitment, 
see  J2  1859,  c.'  289,  §  3;  4  R.  S. 
8th  ed.,  2833.] 
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keeper  of  the  county  prison,  at  such  prison,  together  with  such 
warrant,  the  said  keeper  shall  take  such  prisoner  into  his  custody, 
and  execute  such  judgment  or  sentence. 

§  264.  Whenever  a  sentence  of  imprisonment  in  a  county  jail 
shall  be  pronounced  by  any  court  of  record  upon  any  person  con- 
victed of  any  offence,  the  clerk  of  the  court  shall,  as  soon  as  may 
be,  make  out  and  deliver  to  the  sheriff  of  the  countj^,  a  transcript 
of  the  entry  of  such  conviction  in  the  minutes  of  the  court,  and  of 
the  sentence  thereupon  duly  certified  by  such  clerk,  which  shall 
be  a  sufficient  authority  to  such  sheriff  to  execute  such  sentence, 
and  he  shall  execute  the  same  accordingly. i 

§  265.  When  any  convict  shall  be  sentenced  to  imprisonment 
in  the  state  prison,  the  clerk  of  the  court  in  which  such  sentence 
shall  be  passed,  shall  forthwith  deliver  a  certified  copy  thereof  to 
the  sheriff  of  the  count}-,  who  shall  without  delay,  either  in  person 
or  by  a  general  and  usual  deputj%  cause  such  convict  to  be  tran- 
sported to  the  proper  prison,  and  delivered  to  the  keeper  thereof.^ 
Such  sheriff  or  deputy  while  conveying  a  convict  to  the  proper 
prison,  shall  have  the  same  power  and  the  like  authority  to  re- 
quire the  assistance  of  any  citizen  of  this  state,  in  securing  such 
convict,  and  retaking  him,  if  he  shall  escape,  as  if  such  sheriff  were 


in  the  countj''  for  which  he  was  *elected,  and  all  persons  who 


[*120 


shall  refuse  or  neglect  to  assist  such  sheriff  when  required, 

shall  be  liable  to  the  same  penalties,  as  if  such  sheriff  were  in  his  own 

county.^ 

§  266.  When  an}'  convict  shall  be  sentenced  by  any  court  or 
magistrate  having  criminal  jurisdiction,  to  the  house  of  refuge,  for 
juvenile  delinquents  in  the  city  of  New  York,  or  the  Western 
House  of  Refuge  for  juvenile  delinquents  in  the  city  of  Rochester, 
or  to  any  penitentiary,  such  convict  shall  be  removed  by  the 
sheriff  of  the  county,  pursuant  to  such  order,  to  such  house  of 
refuge  or  penitentiary.*  «     When  a  contract  has  been  made  be- 


1  3  E.  S.  1032,  §  1.3.     [Code  Crim.  Proc, 

§  486.] 

2  3  K.  S.  1033,  §  14. 

a  [When  a  juvenile  offender  is  sentenced 
to  the  State  ref  oimatory  at  Elmira , 
the  clerk  is  required  forthwith  to 
transmit  to  the  general  superintend- 
ent of  the  reformatory,  notice  there- 
of; and  the  general  superintendent 
in  person,  or  a  subordinate  officer 
of  the  reformatory, by  said  general  su- 
perintendent, for  that  purpose  duly 
delegated,  shall  proceed  to  the  place 
of  trial  and  conviction,  and  the 
sheriff  or  keeper  of  the  jail  having 


3  3  R.  S.  1033,  S  15:  Ante,  §  36. 

«  3  R.  S.  uyi),  §§  IS,  19;  Id.  988,  §§  2'7, 

28. 

the  custody  of  the  convict,  shall  de- 
liver him  to  such  superintendent  or 
delegated  officer,  with  the  j'ecord  of 
his  trial  and  conviction  as  made  up 
by  the  clerk,  and  such  convict  shall 
then  be  conveyed  to  such  refomaa- 
tory.  L.  1887,'  c.  711,  §§  7,  8;  4  R. 
S.,  Sth  ed..  pp.  28.^.5,  28.56. 
When  a  female  has  been  convicted  and 
sentenced  to  the  Woman's  House  of 
Refuge,  it  shall  be  the  duty  of  every 
justice  of  the  peace,  police  justice  or 
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tween  the  board  of  supervisors  of  the  counties  of  Broome  and 
Albany,  or  Broome  and  Onondaga  for  the  confinement  of  prisoners 
sentenced  in  the  county  of  Broome  to  confinement  in  the  county 
jail  for  a  term  not  less  than  two  months  in  the  penitentiaries  of 
Albany  or  Onondaga  county  and  a  copy  of  the  contract  has  been 
delivered  to  the  sheriff  of  Broome  county,  it  shall  be  his  duty  dur- 
ing the  existence  of  any  such  contract,  to  convey  to  such  of  the 
penitentiaries  as  the  said  contract  shall  relate  to,  so  many  of  those 
confined  in  jail  as  vagrants,  disorderly  persons,  or  persons  com- 
mitted in  default  of  payment  of  fines  in  criminal  proceedings,  as 
shall  be  embraced  with  the  terms  of  the  contract;  and  the  sheriff 
shall  be  paid  therefor  such  compensation  as  the  board  of  super- 
visors shall  deem  just.^  All  females  hereafter  convicted  in  the 
fifth  and  sixth  judicial  districts  of  the  state  of  crimes  punishable 
in  the  state  prison,  shall  be  sent  to  the  penitentiary  at  Syracuse. 
When  any  court  shall  sentence  any  person  convicted  of  any 
offence  punishable  with  imprisonment  in  the  state  prison  for  a  term 
of  five  years  or  less  to  the  Albany  county  penitentiary,  it  shall  be 
the  duty  of  the  sheriff  of  the  county  in  which  such  person  shall 
be  convicted  and  sentenced,  to  convey  such  person  to  the  peniten- 
tiary, for  which  he  shall  be  paid  by  the  state  treasurer  such  fees 
as  are  allowed  by  law  for  conveying  convicts  to  state  prison  .^ 

§  267.  All  the  convicts  who  shall  be  sentenced  to  imprison- 
ment in  the  same  prison,  or  to  the  same  house  of  refuge,  at  one 
session  of  a  criminal  court,  shall  be  transported  at  the  same  time, 
unless  said  court  shall  expressly  direct  otherwise.^ 

§  268.  On  the  delivery  of  such  convict  or  convicts  to  the  keeper 
of  such  prison,  or  superintendent  of  such  house  of  refuge,  the 
sheriff  or  other  person  having  charge  of  the  same  shall  make  and 


1  Laws  1896,  ch.  399,  §§  1,  5. 
^  Laws  1869,  ch.  574,  §§  1,  3,  7. 


»  3  R.  S.  10.51,  §  20.     [L.  1847,  c.  497, 
§5;  3R.  S.  (tithed.)  2783.] 


other  magistrate  or  court,  commit- 
ting any  woman,  immediately  to 
notify  the  superintendent  of  such 
house  of  refuge  of  sucli  conx-iction, 
and  to  cause  a  record  to  be  Icept  of 
the  name,  age,  birthplace,  occupa- 
tion, previous  commitments,  if  any, 
and  for  wliat  offences,  and  last  place 
of  residence  of  all  women  so  com- 
mitted by  them,  together  with  the 
particulars  of  the  offence  cluirg(>(l. 
A  copy  of  said  record  shall  be  trans- 
mitted with  the  warrant  of  commit- 
ment to  the  superintendent  of  said 


house  of  refuge,  who  shall  enter, 
and  keep  in  a  book  of  record  all 
these  and  such  other  facts  as  are  by 
law  required  concerning  inmates  of 
poor-houses.  The  board  of  man- 
agers shall  employ  suitable  persons 
to  convey  from  the  place  of  convic- 
tion to  the  said  house  of  refuge, 
all  women  duly  committed  thereto, 
and  said  persons  shall  have  the 
power  and  authority  of  denutv  sher- 
iff.'^.  L.  1881,  c.  187,  5^  9,'  11;  4  R. 
S.,  8th  ed.,  pp.  2872,  2873.] 
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render  to  the  agent,  keeper  or  clerk  of  the  prison,  or  superintend- 
ent of  such  house*  of  refuge,  an  account  of  tlie  number  of  r*-|o-| 
convicts  so  delivered,  and  the  distance  from  the  prison  or 
house  of  refuge  to  the  place  of  conviction,  which  account  shall  then 
be  certified  by  him  on  oath  to  be  correct,  which  oath  may  be  admin- 
istered by  the  keeper  of  the  prisoner  superintendent  of  the  house  of 
refuge  ;  to  which  shall  be  added  the  certificate  of  either  the  agent, 
clerk  or  keeper  of  such  prison,  or  superintendent  of  such  house  of 
refuge,  setting  forth  the  number  of  convicts  so  delivered,  and  the  dis- 
tance from  such  prison  to  the  place  of  the  conviction,  which  account, 
certified  and  attested  as  aforesaid,  shall,  when  a  convict  has  been 
so  transported  to  the  state  prison,  be  audited  by  the  comptroller, 
and  paid  out  of  the  treasury.^  Wlien  the  sheriff  shall  produce  to 
the  comptroller  a  statement  of  his  account  for  such  services  and 
expenses,  certified  by  the  clerk  or  agent  of  such  prison  to  be  cor- 
rect, and  that  there  are  no  funds  applicable  to  the  payment  thereof, 
it  shall  be  the  duty  of  the  comptroller  to  draw  his  warrant  on  the 
treasurer  in  favor  of  such  sheriff  for  the  amount  of  his  account, 
and  the  treasurer  shall  pay  the  same.^ 

§  269.  The  sheriff  shall  be  allowed  the  same  compensation  for 
transporting  convicts  to  the  house  of  refuge,  as  is  provided  b}'' 
law  for  the  transportation  of  convict^  to  the  state  prison,  to  be 
audited  and  paid  as  a  part  of  the  contingent  expenses  of  the 
county .2  a 

§  270.  [When  a  defendant  is  sentenced  to  the  punishment  of 
death,  the  judge  or  judges  holding  the  court  at  which  the  convic- 
tion takes  place,  or  a  majority  of  them,  of  whom  the  judge  presiding 
must  be  one,  must  make  out,  sign  and  deliver  to  tlie  sheriff  of  the 
county,  a  warrant  stating  the  conviction  and  sentence,  and  ap- 
pointing the  week  within  which  sentence  must  be  executed. 
Said  warrant  must  be  directed  to  the  agent  and  warden  of  the 
state  prison  of  the  state  designated  by  law  as  the  place  of  confine- 
ment wherein  such  conviction  has  taken  place,  commanding  such 
agent  and  warden  to  do  execution  of  the  sentence  upon  some  day 

1  3  E.  S.  1050,  §§  18,  19.  [L.  184'7.  c.     497,  §4;  4  R.  S.,  Sth  ed.,  2783,  §  4.] 

497,  §3;  4K.S.,Sthed.,  2782,  2783.]   ^  3  R.  S.  988,  §  28.  [See  2  E.  S.  701, 

2  1  R.  S.  510,  §§  25,  26.     [L.  1847,  c.  §  18.] 

a  [The  boards  of  supervisors  in  the  re-  to  the  houses  of  refuge,  and  of  lun- 

spective  counties  of  this  state  are  atics  to  the  insane  asylums,  and  no 

hereby  empowered,  and  it  shall  be  other  or  greater  amount  than  so  fixed 

their  du^y,  annually  to  fix  and  de-  and  determined  shall  be  allowed  and 

termine    the    compensation    to  be  paid  for  such  services.     L.  1874,  c. 

allowed  and  paid  to  officers  for  the  446,  §  29;  2  E.  S.,  8th  ed.,  2161.] 
conveyance  of  juvenile  delinquents 
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within  the  week  thus  appointed.  Within  ten  days  after  the  issu- 
ing of  such  warrant,  the  said  sheriff  must  deliver  the  defendant, 
together  with  the  warrant,  to  the  agent  and  warden  of  the  state 
prison  therein  named.  From  the  time  of  said  delivery  to  the  said 
agent  and  warden,  until  the  infliction  of  the  punishment  of  death 
upon  him,  unless  he  shall  be  lawfully  discharged  from  such  im- 
prisonment, the  defendant  shall  be  kept  in  solitary  confinement  at 
said  state  prison,  and  no  person  shall  be  allowed  access  to  him 
without  an  order  of  the  court,  except  the  officers  of  the  prison,  his 
counsel,  his  physician,  a  priest,  or  minister  of  religion,  if  he  shall 
desire  one,  and  the  members  of  his  family. i] 

§  271.  [If  after  a  defendant  has  been  sentenced  to  the  punishment 
of  death,  there  is  reasonable  ground  to  believe  that  he  has  become 
insane,  the  sheriff  of  the  county  in  which  the  conviction  took 
place,  with  the  concurrence  of  a  justice  of  the  supreme  court,  or 
the  county  judge  of  the  county,  who  may  make  an  order  to  that 
effect,  must  empanel  a  jury  of  twelve  persons  of  that  county, 
qualified  to  serve  as  jurors  in  a  court  of  record,  to  examine  the 
question  of  the  sanity  of  the  defendant.  The  sheriff  must  give  at 
least  seven  days  notice  of  the  time  and  place  of  the  meeting  of 
the  jury  to  the  district  attorney  of  the  county.  Section  108, 
of  the  Code  of  Civil  Procedure  regulates  the  impaneling  of  such 
a  jury,  and  the  proceedings  upon  the  inquistion  so  far  as  it  is 
applicable.^  The  district  attorney  must  attend  the  inquiry.  He 
may  procure  witnesses  before  the  jury,  for  which  purpose  he  has 
the  same  power  to  issue  subpoenas  as  for  witnesses  to  attend  a 
grand  jury,  and  disobedience  thereto  may  be  punished  by  the 
court  of  oyer  and  terminer  for  that  county,  at  any  term  thereof, 
in  the  same  manner  as  disobedience  to  process  issued  by  that 
court.^] 

*-(  9<)i  *  §  272.  The  inquisition  of  the  jury  shall  be  signed  by 
them  and  the  sheriff.  If  it  be  found  by  such  inquisition  that 
such  convict  is  insane,  the  sheriff  shall  suspend  execution  of  the 
warrant  directing  the  death  of  such  convict,  until  he  shall  receive  a 
warrant  from  the  governor  of  this  state,  or  from  the  justices  of  the 
supreme  court  directing  the  execution  of  such  convict.  The  sheriff 
shall  immediately  transmit  such  inquisition  to  the  governor, who  may, 
as  soon  as  he  shall  be  convinced  of  the  sanity  of  such  convict,  issue 

1  [Code  Grim.  Proc,  §  491,  as  am'd  L.     ^  [Code  Crim.  Proc,  §  496.1 
1888,  c.  489,  §  1.]  8  [Code  Crim.  Proc,  §  497.] 
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a  warrant  appointing  a  time  and  place  of  his  execution,  pursuant 
to  his  sentence.^ 

§  273.  If  a  female  convict  sentenced  to  the  punishment  of  death, 
be  pregnant,  the  sheriff  shall  in  like  manner  summon  a  jury  of  six 
physicians,  and  shall  give  the  like  notice  thereof  to  the  district 
attorney,  who  shall  attend  and  have  power  to  issue  subpoenas,  as 
in  the  case  of  an  insane  convict,  and  with  the  like  effect ;  and  an 
inquisition  shall  in  like  manner  be  made  and  signed  by  the  jurors 
and  the  sheriff.  If  by  such  inquisition  it  appear  that  such  female 
convict  is  quick  with  child,  the  sheriff  shall  in  like  manner  sus- 
pend execution  of  her  sentence ;  and  shall  transmit  the  inquisition 
to  the  governor.  And  whenever  the  governor  shall  be  satisfied 
that  such  female  convict  is  no  longer  quick  with  child,  he  shall 
issue  his  warrant,  appointing  a  day  for  her  execution  pursuant  to 
her  sentence ;  or  he  may,  in  his  discretion,  commute  her  punish- 
ment to  perpetual  imprisonment  in  the  state  prison.^ 

§  274.  The  jurors  upon  such  inquests  should  be  summoned  by 
the  sheriff  in  the  same  manner  as  in  other  cases,  where  the  selec- 
tion of  jurors  is  left  discretionary  with  him.  Though  the  statute 
prescribes  no  other  qualification  for  the  jurors  in  the  case  of  an 
insane  person,  than  that  they  should  be  electors ;  and  in  the  case 
of  a  pregnant  female  that  they  should  be  physicians,  yet  it  is 
clearly  the  duty  of  the  sheriff  to  select  those  only  against  whom 
no  legal  exception  as  jurors  exist ;  and  he  should  be  careful  not  to 
select  any  who  entertain  ill  will  against  the  prisoner ;  or  who 
have  conscientious  scruples  against  capital  punishment;  or  who 
have  declared  an  opinion  upon  the  question.  But  the  mere  expres- 
sion of  a  hypothetical  opinion,  that  if  the  facts  stated  are  true,  the 
prisoner  is,  or  is  not  insane,  or  is,  or  is  not  enceinte,  will  not  neces- 
sarily disqualify  a  juror,  but  it  ^rill  be  for  the  sheriff  to*  say  |-^-|  ^r, 
whether  such  expaessioh  of  opinion  has  left  any  undue  bias 
upon  the  mind  of  the  juror,  or  not,  and  he  should  allow  him  to  be 
sworn,  or  set  him  aside  accordingly.  Tlie  sheriff  presides  upon  the 
hearing  and  swears  the  jurors  and  witnesses.  The  prisoner  must  be 
present,  and  may  be  attended  by  counsel.  Either  party  may  object 
to  a  juror  for  cause,  and  it  is  the  sheriff's  duty  to  hear  the  ground 
of  sucli  objection,  and  if  it  is  well  taken,  to  set  the  juror  aside  and 
summon  another  in  his  place.  The  truth  of  the  objection  ma}^  be 
determined  upon  the  testimony  of  others,  or  the  juror  may  himself 

1  3  R.  S.  937,  §§  18,  19.     [Code    Crim.      «  3  E.  S.  987,    §§   20-22.     [Code  Crim. 
Proc,  §§  498,  499.]  Proc,  §§  500,  501,  502.] 
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be  examined  touching  the  objection,  provided  it  do  not  tend  to  his 
dishonor  or  discredit.^  Every  one  is  presumed  to  be  of  sound 
mind  until  the  contrary  be  made  to  appear,  and  the  burthen  of 
proof  is  therefore  thrown  upon  the  prisoner.  And  so  with  the 
female  prisoner  claiming  to  be  enceinte.  She  is  not  to  be  presumed 
so  until  the  fact  be  made  to  appear.  The  prisoner  therefore  holds 
the  affirmative  of  the  issue,  and  will  be  entitled  to  the  closing 
reply.  In  the  latter  case  the  issue  is  obvious,  and  no  difficulty 
can  arise  in  determining  the  form  of  the  inquiry  to  the  witness,  or 
the  verdict  to  be  rendered  by  the  jury.  In  the  case  of  one  sup- 
posed to  be  insane,  the  inquiry  should  be  whether  the  prisoner,  at 
the  time,  has  sufficient  miud  rightly  to  comprehend  his  own  con- 
dition, or  whether  he  is  laboring  under  such  a  diseased  state  of 
mind  as  to  be  really  unconscious  of  his  situation,  and  the  nature 
and  purpose  of  the  punishment  about  to  be  inflicted  upon  him. 

§  275.  Whenever  for  any  reason,  [other  than  insanity  or  preg- 
nancy,] any  convict  sentenced  to  the  punishment  of  death  shall  not 
have  been  executed  pursuant  to  such  sentence,  and  the  same  shall 
stand  in  full  force,  [the  court  of  appeals  or  a  judge  thereof,  or  the 
supreme  court  or  a  justice  thereof]  upon  application  of  the  attor- 
ney general,  or  of  the  district  attorney  of  the  county  where  the 
conviction  was  had,  shall  issue  a  writ  of  habeas  corpus  [dii'ected 
to  the  agent,  out  warden  or  other  officer  in  whose  custody  said 
defendant  may  be,  commanding  him]  to  bring  up  such  convict 
before  [the  court  of  appeals  or  a  general  term  of  the  supreme 
court  in  the  department,  or  a  term  of  the  court  of  oyer  and  termi- 
ner in  the  county  where  the  conviction  was  iiad;]  or  if  he  be  at 
large,  a  warrant  for  his  apprehension  may  be  issued  by  the  court 
or  any  justice  thereof.^  And  upon  such  convict  being  brought 
before  the  court,  they  shall  proce"fed  to  inquire  into  the  facts  and 
circumstances,  and  if  no  legal  reasons  exist  against  the  execution 
of  such  sentence,  they  shall  sign  a  warrant  to  the  sheriff  of  the 
proper  county,  commanding  him  to  do  execution  of  such  sentence, 
at  such  time  as  shall  be  appointed  therein ;  which  shall  be  obeyed 
by  such  sheriff  accordingly.  But  the  court  before  which  an  appeal 
from  the  conviction  is  had,  may  order  tlie  sentence  to  be  carried 
into  effect,  without  bringing  up  the  defendant  on  habeas  corpus.^ 

§  276.   [The  punishment  of  death  must,  in  every  case,  be  inflicted 

1  Graham's  Pr.  :;08.  s  -  r.  g.  937^  §j   0:5,  2-1.     [Code  Crim. 

2  [Code  Crim.  Proc,  §  503,  as  amended  Proc,  §  504,  as  amended  by  L.  1888, 

by  L.  1887,  c  493,  §  1,  and  L.  1888  c.  480,  §  4];  The  People  v.  Enoch, 

c.  481,  §  3.]  13  Wend.  159. 
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by  causing  to  pass  through  the  body  of  the  convict  a  current  of 
electricity  of  sufficient  intensity  to  cause  death,  and  the  applica- 
tion of  such  current  must  be  continued  until  such  convict  is 
dead,^]  *and  such  punishment  shall  be  inflicted  within  the  r^^^ n. 
walls  of  the  [state  prison  designated  in  the  warrant,  or  within 
the  yard  or  inclosure  adjoining  thereto,^]  except  in  the  case  men- 
tioned in  the  next  section.  [It  is  the  duty  of  the  agent  and  warden 
to  be  present  at  the  execution,  and  to  invite  the  presence,  by  at  least 
three  days'  previous  notice,  of  a  justice  of  the  supreme  court,  the  dis- 
trict attorney,  and  the  sheriff  of  the  county  wherein  the  conviction 
was  liad,  together  with  two  physicians  and  twelve  reputable  citizens 
of  full  age,  to  be  selected  by  said  agent  and  warden.  Such  agent 
and  warden  must,  at  the  request  of  the  criminal,  permit  such  min- 
isters of  the  gospel,  priests  or  clergymen  of  any  religious  denomi- 
nation, not  exceeding  two,  to  be  present  at  the  execution ;  and,  in 
addition  to  the  persons  designated  above,  he  may  also  appoint 
seven  assistants  or  deputy  sheriffs  who  may  attend  the  execution. 
He  shall  permit  no  other  person  to  be  present  at  such  execution, 
except  those  designated  in  this  section.^] 

§  277.  [Done  away  with  by  L.  1888,  c.  489.] 

§  278.  The  [agent  and  warden]  attending  such  execution,  shall 
prepare  and  sign  a  certificate  setting  forth  the  time  and  place 
thereof,  and  that  such  criminal  was  then  and  there  executed  in 
conformity  to  the  sentence  of  the  court,  and  the  provisions  of  [the 
code  of  criminal  procedure ;]  and  shall  procure  to  said  certificate 
the  signatures  of  the  other  public  officers  and  persons,  not  relatives 
of  the  criminal,  who  witnessed  such  execution;  and  [he  must  cause 
the  certificate,  together  with  the  certificate  of  the  postmortem 
examination  mentioned  in  the  preceding  section,  and  annexed 
thereto,  to  be  filed  within  ten  days  after  the  execution,  in  the 
ofiBce  of  the  clerk  of  the  county  in  which  the  conviction  was  had.^] 

§  279.  [An  appeal  to  the  supreme  court  from  a  judgment  of 
conviction,  or  other  determination  from  which  an  appeal  can  be 
taken,  stays  the  execution  of  the  judgment  or  determination  from 
which  an  appeal  can  be  taken,  stays  the  execution  of  the  judgment 
or  determination  upon  filing  with  the  notice  of  appeal  a  certificate 
of  the  judge  who  presided  at  the  trial,  or  of  a  justice  of  the  supreme 

1  [CodeCrim.  Proc,  §  .505,  as  am'd  L.      ^  [Code  Grim.  Proc,  §  506,  as  am'd  by 
1888,  c.  489,  §  5.     This  statute  was  L.  1888,  c.  489.  §  6.] 

held  constitutional  in  In  re  Kemm-     ^  [Code  Grim.  Proc,  §  507,  as  am'd  L. 
ler,  7  N.   Y.  Supp.  ll.i;    People  ex  1SS8,  ch.  489.  §  7.] 

rel.  Kemmler  v.  Duston,    7   N".    Y.      *  [Gode  Grim.  Proc,  §  508,  as  am'd  L. 
Supp.  813;  41  Alb.  L.  J.  242.]  ^  -         1888,  c.  489,  §  8.] 
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court,  that  in  his  opinion  there  is  reasonable  doubt  whether  the 
judgment  should  stand,  but  not  otherwise.^  Upon  the  giving  of 
the  certificate  the  sheriff  must,  if  the  defendant  be  in  his  custody, 
upon  being  served  with  a  copy  of  the  order,  keep  the  defendant  in 
his  custody,  without  executing  the  judgment,  and  detain  him  to 
abide  the  judgment  upon  the  appeal.^  If,  before  the  granting  of 
the  certificate,  the  execution  of  the  judgment  have  commenced, 
the  further  execution  thereof  is  suspended,  and  the  defendant 
must  be  restored  by  the  officer  in  whose  custody  he  is  to  his 
original  custody.^] 

1  [Code  Crim.  Proc,  §  527,  as  am'd  L.      *>  [Code  Crim.  Proc,  §  530.] 
1887.]  '  [Code  Crim.  Proc,  §  531  ] 
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*CHAPTER   XVI.  [*125 

OF  THE  EXECUTION  OP  PROCESS  IN  CIVIL  CASES. 

§  280.  The  general  character  of  the  powers  and  duties  of  sher- 
iffs in  civil  matters  and  proceedings  have  already  been  pointed 
out.  It  has  been  seen  that  sheriffs  are  the  immediate  officers  of 
every  court  of  record  of  civil  as  well  as  criminal  jurisdiction  in 
the  state,  to  whom  all  process  of  such  courts  must  be  directed  and 
delivered  for  execution,  and  that  they  are  bound  to  execute  the 
same.  Their  powers  and  duties  in  the  execution  of  civil  process 
differ  from  those  imposed  upon  them  in  the  execution  of  process 
in  criminal  matters,  while  the  responsibility  they  incur  in  the  exe- 
cution of  the  former  is  generally  much  greater  than  in  the  latter. 
If  they  wilfully,  negligently  or  erroneously  fail  to  perform  their 
whole  duty  in  the  execution  of  civil  process,  they  are  liable  to  the 
plaintiff  to  the  extent  of  the  damages  he  has  sustained  thereby  ; 
while  if  they  shall  in  anj^  respect  exceed  tlie  powers  conferred  upon 
them  by  their  office  or  the  process  under  which  they  act,  they 
become  liable  to  the  party  aggrieved,  whether  he  be  the  defendant 
in  the  process  or  a  stranger ;  and  in  either  case  they  are  liable  to 
punishment  by  indictment.  They  must  perform  their  whole  duty 
promptly  and  faithfully,  but  they  must  not  exceed  their  authority 
and  there  must  be  no  error  in  the  discharge  of  their  duties. 

§  281.  When  process  is  delivered  to  any  sheriff  for  service, 
which  does  not  require  the  arrest  of  the  defendant,  or  the  seizure 
of  his  property,  it  will  be  immaterial  to  such  officer  whether  such 
process  is  regular  or  irregular,  and  he  should  serve  or  execute  the 
same  according  to  the  command  thereof,  and  make  proper  return 
thereto,  if  a  return  is  necessary. 

§  282.  But  where  process  which  requires  or  authorizes  the  r*--io(^ 
arrest  of  any  party,  or  the  seizure  of  his  goods,  is  directed  and 
delivered  to  any  slieriff  for  execution,  he  should,  before  proceeding 
to  execute  the  same,  as  certain  if  such  process  is  in  due  form,  and  is 
regular  upon  its  face  ;  for  if  such  process  is  void  upon  its  face,  that 
is,  if  it  contains  anything  showing  that  there  was  any  defect  of 
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jurisdiction  in  the  court  or  officer  issuing  such  process,  of  the  sub- 
ject-matter or  of  the  person  of  the  party  to  be  affected,  the  sheriff 
should  not  execute  it ;  and  if  he  does,  or  attempts  to  do  so,  he  will 
be  a  trespasser.! 

§  283.  But  if  the  process  is  issued  by  a  court  or  officer  having 
jurisdiction  of  the  subject  ]n,itter,  and  there  is  nothing  upon  the  face 
of  such  process  to  show  that  such  court  or  officer  has  not  also  juris- 
diction of  the  person  of  the  party  to  be  affected  by  such  process, 
the  officer  to  whom  such  process  is  directed,  and  delivered  may  exe- 
cute the  same  though  it  be  in  fact  absolutely  void,  and  it  will  be  a 
complete  protection  to  him  for  all  acts  done  under  it  as  fully  as  if 
the  same  was  not  so  void.^  In  general  the  sheriff  ouglit  not  to  look 
beyond  his  process  to  ascertain  if  it  is  regular,  or  whether  the  court 
or  officer  had  jurisdiction  of  the  defendant,  whether  such  process 
issue  from  a  court  or  officer  of  special  or  limited  jurisdiction  ;  and 
in  no  case  need  he  do  so.^  Thus  where  an  execution  is  directed 
and  delivered  to  him  for  execution,  he  is  not  bound  to  inquire 
whether  there  is  a  judgment  to  support  it,  or  whether  the  execution 
corresponds  exactly  with  the  judgment.*  Nor  will  it  make  any 
difference  that  the  sheriff  is  himself  awar'e  of  the  fact  that  the 
officer  or  court  had  no  jurisdiction.  He  must  be  governed  and  is 
protected  by  the  process,  and  he  cannot  be  affected  by  anything 
which  he  has  learned  out  of  it,  as  going  to  impeach  it.^  And  the 
fact  that  the  officer  has  taken  an  indemnity  will  not  deprive  him 
of  the  protection  of  his  process.^ 

§  284.  But  though  the  sheriff  may  execute  process  void  for  want 
of  jurisdiction,  if  such  defect  is  not  apparent  upon  the  face  of  it, 
yet  he  is  not  bound  to  do  so,  and  he  may  refuse,  or  he  may  stop  its 
execution  on  discovering  that  fact,  and  no  action  will  lie  against 
him  for  so  refusing.''  Bat  neither  a  constable  nor  his  surety  can 
*1 971  ^^^^^  themselves  of  an  omission  by  the  justice  to  comply  with 
the  requirements  of  the  statute  relative  to  the  mode  of  enter- 
ing judgments  by  confession  when  sued  for  not  paying  over  money 

1  "Watson  53;  Sewell  99,  100.  *  Parmelee  v.  Hitchcock,  12  "Wend.  9fi; 

^  Savaeool  v.  Boughton,  5  Wend.  170;  Dominick  v.   Backer,  o  Barb.  17; 

"Wilcox  V.  Smith,  5  Wend.  231 ;  Mc-  Bacon  v.  Cropsey,  3  Seld.  19.5. 

Guinty  v.   Herrlck,   5   Wend.   240;  ^  Ante,  §  .56;  The  People  v.  Warren,  5 

Earl    V.    Camp,    16    Wend.     562  ;  Hill  -140;  Webber  v.  Gay,  24  Wend. 

Chegary  v.   Jenkins,    1   Seld.  376;  4S."i. 

Horton  v.  Hendershott,  1  Hill  118;  «  Horton  v.  Hendershott,  1  Hill  llS. 

Brother  v.  Cannon,  1   Scam.  (111.)  '  Earl  v.  Camp,  16  Wend.  562;  Cornell 

291;  Gott    V.    Mitcliell,   7    Blackf.  v.  Barnes.  7  Hill  35 ;  Bacon  v.  Crop- 

(Ind.)  270.  sey,  3  Seld.  195;  Flack  v.  Ankeny, 

'  Earl  V.  Camp,  10  Wend.  562;  Landt  v.  Breese  (111.)  145, 
Hilts,  19  Barb.  283. 
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collected  on  the  execution  -^  nor  can  a  sheriff  refuse  to  execute  an 
execution  on  the  ground  that  it  was  issued  for  too  much.^ 

§  285.  If  the  process  is  issued  by  a  court  or  officer  of  competent 
jurisdiction  and  is  not  void  for  any  reason,  it  will  be  the  duty  of 
the  sheriff  to  execute  it,  according  to  the  command  thereof,  al- 
though such  process  may  have  defects  upon  its  face  which  render 
it  voidable.  If  it  is  irregular  and  not  void,  that  may  affect  the  party 
issuing  it  but  not  the  ministerial  officer  who  executes  it.  He  is 
answerable  alone  in  such  case  for  the  manner  in  which  he  executes 
it.^  Thus  if  process  has  the  seal  of  the  wrong  court  upon  it ;  or 
be  tested  upon  Sunday,  or  the  like,  these  defects  will  render  it 
voidable,  but  will  not  excuse  the  officer  from  neglecting  to  ex- 
ecute it. 

§  286.  The  rule  that  an  officer  is  justified  by  his  process,  not 
void  upon  its  face,  is  one  of  protection  only.  And  if  it  is  in  fact 
void,  he  cannot  build  up  a  title  under  it  which  will  enable  him  to 
maintain  an  action  against  third  persons.* 

§  287.  Process  in  a  civil  cause  must  be  executed  by  the  sheriff 
in  the  manner  and  within  the  time  required  or  prescribed  by  law; 
and  if  he  neglects,  or  by  unreasonable  delay  the  debtor  absconds, 
or  his  goods  are  removed  or  seized  or  sold  by  some  other  officer, 
upon  other  process,  he  will  be  liable  to  the  party  aggrieved.^  But 
the  sheriff  is  not  bound  to  start  on  the  instant  of  receiving  process 
to  execute  it,  without  regard  to  everything  else.^  And  when  he 
seizes  propert}^  if  it  be  lost,  he  will  be  excused  if  he  exercised 
such  care  as  a  careful,  prudent  man  of  good  sense  and  judgment 
would  take  of  his  own  property ;  and  this  whether  the  process  by 
which  it  is  held  is  mesne  or  final.''' 

§  288.  In  civil  matters,  the  powers  of  the  sheriff  are,  with  few 
exceptions,  confined  to  the  limits  of  his  county  in  regard  to  compul- 
sory acts.^  He  may  return  a  writ,  or  make  return  to  a  mandamus, 
or  assign  a  bond,  or  do  any  other  act  of  the  kind,  which  is  not 
compulsory,  out  of  his  county.^  But  he  cannot  make  an  arrest, 
nor  seize  the  goods  of  a  defendant  beyond  the  limits  of  his  county, 
and  if  he  does  his  acts  will  be  void,  and  he  will  be  a  trespasser. J" 

1  Germany.  Swartwout,  3  Wend.  282.  Proc,  §  103]  ;   Hinman  v.  Borden, 

2  Parmelee  v.  Hitchcock.  12  Wend.  00;  10  Wend.  3(i7. 

Bacon  v.  Cropsey,  3  Seld.  19.5.  «  Whitney  v.  Butterfield,  13  Cal.  33.5. 

8  Dominick   v.    Backer,    3    Barb.    27;  ''  Moore  v.  Westervelt,  21  N.  Y.  10;  s. 

Parmelee  v.  Hitchcock,   12  Wend.  c.  27  X.  Y.  2:is. 

96;  Bacon  v.  Cropsey,  3  Seld.  195.  «  1  R.  S.  383,   §§  13,  14.     [1  E.  S.,  8th 
*  Earl  V.  Camp.  16  Wend.  .562;  Horton  ed.,  379,  §§  15,  16.] 

V.  Heudershott,  1  Hill  118;  Dunlap  ^  Allen  15. 

V.  Hunting,  2  Denio  643.  i»  Watson  89, 
5  3  R.  S.  739,   §  98.     [See   Code  Civ. 
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j^^  pn-l  And  *he  cannot  sell  lands  in  another  state  on  an  execution 
issued  to  him  on  a  judgment  rendered  in  thisstate.^  But  if 
he  has  made  a  legal  arrest  in  his  own  county,  he  may  pass  thi'ough 
other  counties  with  the  prisoner,  if  in  the  direct  route  of  travel  from 
the  place  of  arrest  to  the  place  where  the  defendant  is  to  be  taken.^ 
And  so  he  may  remove  a  prisoner  beyond  the  limits  of  his  county 
when  the  jail  of  an  adjoining  county  bus  been  designated  as  the 
jail  of  the  county.^  He  may  also  convey  his  prisoner  through 
other  counties  on  habeas  corpus ;  and  on  fresh  pursuit  he  may 
retake  a  prisoner  in  another  county,  or  even  state,  who  has  escaped 
either  from  an  arrest,  the  jail  or  from  the  liberties  thereof.*  He 
may  also  execute  an  attachment  against  a  witness  for  disobeying 
a  subpcEna,  issued  by  any  court  of  record,  in  any  county  in  the 
state.^  And  where  any  county  has  been  or  shall  be  divided,  an}' 
judgment  that  may  have  been  recovered  previous  to  such  division, 
or  after  such  division  upon  any  proceedings  instituted  previous 
thereto,  in  the  county  court  of  such  county,  or  before  any  justice 
of  the  peace  thereof,  may  be  collected  by  execution  to  be  issued 
to  the  sheriff  of  the  county  where  sucli  judgment  shall  have  been 
rendered,  or  to  a  constable  thereof,  as  the  case  may  require,  who 
shall*execute  the  same,  in  the  same  manner,  as  if  such  division  had 
not  been  made.^ 

§  289.  Whenever  it  shall  satisfactorily  appear  to  any  court,  or 
any  judge  of  the  supreme  court,  or  any  county  judge,  by  the  return 
or  affidavit  of  any  sheriff,  deputy  sheriff  or  constable  authorized  to 
serve  or  execute  any  process  or  paper  for  the  commencement,  or  in 
the  prosecution  of  any  action  or  proceeding,  that  proper  and  dili- 
gent effort  has  been  made  to  serve  any  such  process  or  paper  on  any 
defendant  in  any  such  action,  residing  in  the  state,  and  that  such 
defendant  cannot  be  found,  or  if  found,  avoids  or  evades  such  sei- 
vice,  so  that  the  same  cannot  be  made  personally,  by  such  proper  dil- 
igence and  effort,  such  court  or  judge,  may  by  order,  direct  the  ser- 
vice of  any  summons,  subpoena,  order,  notice  and  other  process  or 
paper  to  be  made  by  leaving  a  copy  thereof  at  the  residence  of  the 
person  to  be  served,  with  some  person  of  proper  age,  if  admittance 
can  be  obtained,  and  such  proper  person  found,  who  will  receive  the 
same  and  if  admittance  cannot  be  obtained,  or  any  such  proper  per- 
son found,  who  will  receive  tlie  same,  by  affixing  the  same  to  the 

1  Runk  V.  St.  .John,  20  Barb.  .")S5.  «  Ante,  §  215. 

2  3  R.  S.  Tli,  §§  6,  7;  [Code  Civ.  Proc,     *  Ante,  §  187. 

§U8];  Love  V.Humphrey,  9  Wend.     »  Ante,  §  185. 

204.  «  a  R.  S.  870,  §  37;  [i  Id.,  Sthed.,  2727, 

§35.] 
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outer  or  other  door  of  said  residence,  and  by  putting  anotlier  copy- 
thereof,  properly  *folded  or  enveloped,  and  directed  to  the  pj^^  nq 
person  to  be  served  at  his  place  of  residence,  into  the  post 
office  in  the  town  or  city  where  such  defendant  resides,  and  paying 
the  postage  thereon.  On  filing  with  the  clerk  of  the  county  where 
such  defendant  resides,  or  the  county  in  which  the  complaint  in  any 
such  action  is  by  law  to  be  filed,  an  affidavit  showing  service  accord- 
ing to  such  order,  such  summons,  subpoena,  order,  notice,  or  other  pro- 
cess or  paper  shall  be  deemed  served  and  the  same  proceedings 
may  be  taken  thereon  as  if  the  same  had  been  served  by  delivery 
to  such  defendant  personally  or  otherwise,  as  by  law  now  required ; 
but  the  court  may,  upon  any  application  by  them  deemed  reason- 
able, at  any  time,  permit  any  defendant  to  appear  and  defend,  or 
have  such  other  relief,  in  any  action  or  proceeding  founded  on  any 
such  service  as  the  nature  of  the  case  may  require.^ 

I  3  R.  S.  739,  §  100.     [TMs  statute  repealed  by  L.  1  877,  c.  417.] 
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CHAPTER  XVn. 

OF  ARKESTS  IN  CIVIL  CASES. 

§  290.  Formerly  all  persons,  with  few  exceptions,  were  liable 
to  arrest  and  imprisonment  on  civil  process,  as  of  course,  and  with- 
out any  order  of  a  court  or  officer  authorizing  such  arrest.  But  it 
is  otherwise  since  the  law  of  1831,  abolishing  imprisonment  for 
Hebt,  and  now  no  one  can  be  arrested,  except  in  the  cases  and  in 
the  manner  pointed  out  by  that  act ;  on  attachments  for  contempts, 
which  indeed  are  in  the  nature  of  criminal  process ;  upon  writs  of 
ne  exeat,  and  in  a  few  special  cases,  and  in  the  cases  provided  by 
the  Code  of  Procedure.  In  all  these  cases,  however,  the  writ,  pro- 
cess or  order  for  the  arrest  is  granted  by  the  court,  in  which  the 
action  is  brought,  or  by  a  judge  or  officer  authorized  to  perform 
the  duties  of  a  judge  at  chambers.  And  in  no  case  can  one  having 
a  claim  or  demand  against  another,  no  matter  what  may  be  the 
character  of  such  claim,  authorize  or  require  his  arrest  in  the  com- 
mencement of  the  action  or  proceeding  without  such  order. 

§  291.  There  are,  however,  certain  persons  who  are  exempt 
from  arrest  in  civil  cases,  and  although  a  proper  writ  may  have 
been  allowed,  or  order  made  for  their  arrest  in  any  case,  the  sher- 
iff may  render  himself  liable  to  punishment  if  he  executes  such 
process.  The  cases  in  which  he  should  not  arrest,  and  the  cases 
in  which  he  may  arrest  such  persons  so  exempt,  will  be  pointed 
out  in  the  succeeding  sections. 

§  292.  If  any  writ  or  process  shall  be  sued  or  prosecuted  by  any 
person,  whereby  the  person  of  any  ambassador  or  other  public  min- 
*1301  ^®*^^*  "^  ^"y  domestic,  or  domestic  servant  of  any  such  am- 
bassador or  public  minister,  mar  be  arrested  or  imprisoned,  or 
his  or  their  chattels  be  distrained,  seized  or  attached,  such  writ  or 
process  shall  be  deemed  and  adjudged  to  be  utterly  null  and  void  to 
all  intents,  construction  and  purposes  whatsoever.  And  in  case  any 
person  shall  sue  forth  or  prosecute  any  such  writ  or  process,  such  per- 
son, and  all  attorneys  and  solicitors  prosecuting  or  soliciting  such 
case,  and  all  officers  executing  any  such  writ  or  process,  being  thereof 
convicted,  shall  be  deemed  violators  of  the  laws  of  nations,  and 
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disturbers  of  the  public  repose,  and  be  impiisoned  not  exceeding 
three  years,  and  fined  at  tlie  discretion  of  the  court.^  But  no  citi- 
zen of  the  United  States,  who  shall  have  contracted  debts  prior  to 
his  entering  into  the  service  of  any  ambassador  or  other  public 
minister,  which  debt  shall  be  still  due  and  unpaid,  shall  have,  take 
or  receive  any  benefit  of  the  act,  nor  shall  any  person  be  proceeded 
against  by  virtue  of  said  act,  for  having  arrested  or  sued  any  other 
domestic  servant  of  any  ambassador  or  other  public  minister,  un- 
less the  name  of  such  servant  be  first  registered  in  the  office  of  the 
secretary  of  state,  and  by  such  secretary  transmitted  to  the  mar- 
shal of  the  district  in  which  congress  shall  reside,  who  shall,  upon 
receipt  thereof,  affix  the  same  in  some  public  place  in  his  office,  to 
which  all  persons  may  resort  to  take  copies  without  fee  or  reward.^ 
The  privilege  from  arrest  extends  as  well  to  ambassadors  and  pub- 
lic ministers  accredited  to  another  country,  while  passing  through 
this  state  in  the  discharge  of  their  mission,  as  to  those  accredited 
to  this  government.^ 

§  293.  The  state  courts  have  no  jurisdiction  in  the  case  of  a 
consul  of  a  foreign  government  residing  in  tlie  United  States. 
And  the  fact  that  such  consul  is  impleaded  with  a  citizen  upon  a 
joint  contract,  will  not  give  jurisdiction  to  a  state  court.  His 
exemption  is  not  a  personal  privilege,  nor  the  privilege  of  his  gov- 
ernment, and  it  cannot  be  waived  by  his  appearing  in  an  action  in 
the  state  courts  and  pleading  to  the  merits.* 

§  294.  All  noncommissioned  officers,  artificers,  privates,  and 
musicians,  seamen  and  marines,  who  are  and  who  shall  be  enlisted, 
and  the  noncommissioned  officers,  artificers,  privates  and  musi- 
cians of  the  militia,  or  any  other  officer  who,  at  any  time  may  be 
in  the  actual  service  of  the  United  States,  shall  be  exempt  during 
their  term  of  service,  from  all  personal  arrests  for  any  debt  or  con- 
tract. And  whenever  any  noncommissioned  officer,  artificer,  pri- 
vate or  musician,  shall  be  arrested,  wliether  by  mesne  process,  or  in 
execution,  contrary  to  *the  intent  hereof,  it  shall  be  the  duty  pi  o-i 
of  the  judge  of  the  district  court  of  the  United  States,  and  any 
court  or  judge  of  a  state,  who  by  the  laws  of  such  state  are  author- 
ized to  issue  writs  of  habeas  corpus,  respectively,  on  application  by 
an  officer,  to  grant  a  writ  of  habeas  corpus  returnable  before  him- 
self ;  and  upon  due  hearing  and  examination,  in  a  summary  manner, 
to  discharge  the  noncommissioned  officer,  artificer,  private,  or  musi- 

1  Laws    U.    S.   Act  April  30th,    1790,      "  Holbrook  v.  Henderson,  4  Sandf.  619. 
§§25,26.  *  Valarinov.  Thompson,   3  Seld.  ,576; 

*  Laws  U.  S.  Act  April  30th,  1790,  §  27.  Flynn  v.  Stoughton,  5  Barb.  115. 
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cian  from  such  arrest,  taking  cciuuiiou  bail,  if  required,  in  any  case 
upon  mesne  process,  and  commit  hiui  to  the  applicant  or  some 
other  officer  of  the  same  corps.  No  noncommissioned  officer,  musi- 
cian, or  private,  shall  be  arrested,  or  subject  to  arrest,  or  to  be 
taken  on  execution  for  any  debt  under  the  sum  of  twenty  dollars, 
contracted  before  enlistment,  nor  for  any  debt  contracted  after 
enlistment.-'  The  officers,  noncommissioned  officers,  musiciaas  aud 
privates,  of  the  marine  corps,  shall  during  the  period  of  their  en- 
listment, be  exempt  from  all  personal  aiuest  for  debt  or  citntract.^ 

§  295.  The  senators  and  representatives  in  congress,  shall  in  all 
cases,  except  treason,  felony,  and  breach  of  the  peace,  be  privileged 
from  arrest  during  their  attendance  at  the  session  of  their  respec- 
tive houses,  and  in  going  to  or  returning  from  the  same.^ 

§  296.  Every  member  of  the  legislature  shall  be  privileged  from 
arrest  on  civil  process  during  his  attendance  at  the  session  of  the 
house  to  which  he  shall  belong,  except  on  process  issued  in  anj' 
suit  brought  against  him  for  any  forfeiture,  misdemeanor,  or  breach 
of  trust  in  any  office  or  place  of  public  ti-ust  held  by  him.  Each 
member  shall  enjoy  the  like  privilege  for  the  space  of  fourteen  days 
previous  to  any  such  session,  and  also  while  going  to  or  returning 
from  such  session,  provided  the  time  of  such  going  or  returning  do 
not  exceed  fourteen  days.  Such  member  shall  also  enjoy  the  like 
privilege  after  any  adjournment  of  the  legislature,  until  its  next 
meeting,  when  such  adjournment  shall  not  exceed  fourteen  days ; 
and  also  while  absent  with  leave  of  the  house  to  which  he  shall 
belong.*  But  such  member  ipay  be  arrested  after  he  has  returned  to 
his  home,  upon  a  final  adjournment,  though  the  fourteen  days  have 
not  expired.^  No  officer  of  either  house,  whilst  in  actual  attendance 
upon  the  house,  shall  be  liable  to  arrest  upon  civil  process.  The 
arresting  a  member  or  officer  of  either  house  of  the  legislature  is 
declared  a  breach  of  the  privilege  of  such  house,  and  may  be 
*13''T  punished  by  such  house  as  for  a  contempt ;  *but  when  the 
punishment  therefor  is  by  iniprisoiuneut  it  shall  not  extend 
beyond  the  same  session  of  the  legislature.* 

§  297.  No  person  holding  office  under  the  acts  organizing  the 
Metropolitan  or  Capital  police  shall  be  liable  to  arrest  on  civil  pro- 
cess, nor  to  the  service  of   a  subpoena  from  civil  courts  while  aet- 

1  Laws  U.  S.  Act  .Ian.  11th,  1798.  §  .15;      *  1  R.  S.  455,  SS  6-0;    [1  R.  S.,  Sth  ed., 

Act  Mar.  loth,  1799,  §  9;  Act.  Mar.  40fi,  §  0. 

30th,  1802,  §  2.3.  6  Corv  v.' Russell,  4  Wend.  204. 

2  Laws  U.  S.  Act  June  .SOth,  IS.U,  §  5.  "  1  K.  S.  4.-i5,  ?()  10,  13,  14;  [1  K.  S.,  Sth 
s  Cons.  U.  S.  Art.  1,  §  6,  sub.  1.  ed.,  4fi7,  §  14.] 
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uallyou  duty,i  and  the  act  organizing  the  Niagara  Frontier  Police, 
declares  that  no  person  holding  office  under  that  act  shall  be  liable  to 
military  or  jury  duty,  or  to  arrest  on  civil  process.^ 

§  298.  No  female  shall  be  arrested  except  for  wilful  injury  to 
person  or  character,  or  property  ;3  and  the  concealment  and  disposal 
of  a  piano  is  not  an  injury  to  property,  within  the  meaning  of  the 
code.*  If  the  female  be  a  married  woman,  neither  she  nor  her  hus- 
band can  be  arrested  for  an  assault  and  battery  by  her.^  A  married 
woman  cannot  be  arrested  for  costs.^ 

§  299.  All  officers  of  the  several  courts  of  record,  including 
sheriff's  ^  shall  be  liable  to  arrest,  on  any  process  against  the  body, 
and  may  be  held  to  bail  in  the  same  manner  as  other  persons,  except 
during  the  actual  sitting  of  the  court  of  which  they  are  officers  ; 
and  when  sued  with  any  other  person,  such  officer  shall  be  liable  to 
arrest,  and  may  be  held  to  bail  as  other  persons,  during  the  sitting 
of  the  court  of  which  there  are  officers  ;  but  no  attorney,  or  coun- 
sellor', or  solicitor,  shall  be  exempt  from  arrest  during  the  sitting 
of  the  court  of  which  he  is  an  officer,  unless  he  shall  be  employed 
in  some  cause  pending,  and  then  to  be  heard  in  such  court. ^  And 
such  attorney  and  counsellor  are  not  privileged  from  arrest,  although 
such  arrest  prevents  their  contemplated  attendance  upon  court,  if 
the  arrest  be  made  whilst  they  remain  at  home.^  And  they  are 
not  exempt  from  arrest  when  they  are  before  a  master,  examiner, 
or  judge,  out  of  court.i<>  Nor  where  the  proceedings  against  them 
are  in  the  name  of  the  people  ;  ■'■'  nor  when  one  has  ceased  to  practice 
for  a  year,  and  has  entered  into  other  employment. ^^ 

§  300.  All  parties  to  a  suit  are  exempt  from  arrest  during  their 
attendance  at  court,  or  before  arbitrators,  or  referees,  or  other 
judicial  jjroceedings,  and  in  going  to  and  returning  therefrom. ^^ 
But  one  convicted  of  an  assault  and  battery,  at  a  court  of  special 
sessions,  it  has*  been  held,  was  not  protected  in  returning  rjit-ioq 
therefrom,  from  arrest  in  a  civil  action  for  the  same  offence.^* 

§  301.  Every  person  duly  and  in  good  faith  subpoenaed  as  a 
witness  to  attend  any  court,  officer,  commissioner,  or  referee,  or 
summoned  to  attend  any  judge,  officer,   or  commissioner,  in   any 

1  Laws  1864,  ch.  403,  §  34;  Laws  1865,       '  Hill  v.  Lott,  10  How.  Pr.  46;  Day  v. 

ch.  534,  §  27.  Brett,  6  John.  22. 

2  Laws  186(5,  ch.  484,  §  30.  »  g  r   .s.  430,  §  74. 

8  Code,  §  179.  "  Cory  v.  Russell,  4  Wend.  204. 

4  Tracy  v.  Leland.  2  Sandf.  729.  i"  Coe  v.  McClellan,  4  Hill  59. 

6  Anonymous,  8  How.  Pr.  134.  "  The  People  v.  Rossiter,  4  Cow.  143. 

6  Neville  V.  Neville,  22  How.  Pr.  .500;  i^  Brooks  v.  Patterson,  2  John.  Ca.  102. 

Moncrief  v.  Ward,  25  How.  Pr.  94;  i^  ciark  v.  Grant,  2  Wend.  257;  Van 
Hovey  v.  Starr,  42  Barb.  435.  Wezel  v.  Van  Wezel,  1  Ed.  Ch.  118. 

"  Lucas  v.  Albee,  1  Denio,  666. 
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case  where  the  attendance  of  such  witness  may  by  law  be  enforced 
by  attachment  or  by  commitment,  shall  be  exonerated  from  arrest 
in  any  civil  suit,  while  going  to  the  place  where  he  shall  be  re- 
quired by  such  subpoena,  to  attend,  while  remaining  at  such  place, 
and  while  returning  therefrom. i  But  a  person  so  attending  a 
court  or  officer,  is  not  entitled  to  the  privilege  of  a  witness; 
from  arrest,  unless  he  attend  as  a  witness,  and  it  is  not  sufficient 
that  he  is  afterwards  examined  in  the  cause.^  The  court  or  officer 
before  whom  any  person  shall  have  been  in  good  faith,  sub- 
poenaed to  attend  as  a  witness,  shall  discharge  such  witness  from 
arrest  made  in  violation  of  his  privilege  ;  and  if  such  court  shall 
have  adjourned  before  such  arrest  was  made,  and  before  applica- 
tion for  such  discharge  be  made,  any  judge  of  such  court,  or 
the  county  judge  shall  have  the  same  power  to  discharge  such 
witness.  Every  arrest  of  a  witness  made  contrary  to  the  forego- 
ing provisions,  shall  be  absolutely  void,  and  shall  be  deemed  a 
contempt  of  the  court  issuing  the  supboeua ;  and  every  pei'sou 
making  such  arrest  shall  be  responsible  to  the  witness  arrested 
for  three  times  the  amount  of  the  damages  which  shall  be  found 
by  the  jury,  and  shall  also  be  liable  to  an  action  at  the  suit  of  the 
party  who  subpoenaed  such  witness,  for  the  loss,  hindrance,  and 
damages  sustained  by  him  in  consequence  of  such  arrest.  But 
no  sheriff  or  other  officer  or  person  shall  be  so  liable,  unless  the 
person  claiming  an  exemption  from  arrest,  shall,  if  required  by 
such  sheriff  or  officer,  make  an  affidavit,  stating : 

1.  That  he  has  been  legally  subpoenaed  as  a  witness  to  attend 
before  some  court  or  officer,  specifying  sxich  court  or  officer,  the 
place  of  attendance,  and  the  cause  in  which  he  shall  have  been 
subpoenaed  ;  and, 

2.  That  he  has  not  been  subpoenaed  by  his  own  procurement, 
with  the  intent  of  avoiding  the  service  of  any  process ; 

Which  affidavit  may  be  taken  by  such  officer,  and  when  so  taken 
shall  exonerate  such  officer  from  all  liability  for  not  making  such 
arrest.^  When  a  witness  is  arrested,  and  neglecis  to  claim  his 
privilege,  and  the  sheriff  is  not  aware  that  he  is  so  privileged,  he 
waives  such  privilege  by  giving  bail.* 

*1^4."1        §  ^^^-  No  person  belonging  to  the  military  forces  shall  be 

arrested  on  any  civil  process  while  going  to,  remaining  at,  or 

returning  from  any  place  which  he  may  be  required  to  attend  for  mil- 

1  3  R.   S.   685,  §  65.      [See  Code  Civ.      » .3  R.  S.  68o,  §§  66-69.     [See  Code  Civ. 

Proc,  §§  860-865.]  Proc.,  §  61. 

2  Coe  V.  McClellan,  4  Hill  o9.  ^  Stewart  v.  Howard,  15  Barb.  26. 
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itaiy  duty.^  And  where  an  attachment  was  issued  against  one  for 
not  paying  alimony,  and  the  sheriff  refused  to  execute  it  on 
the  ground  that  the  party  was  a  member  of  a  regiment  of  the 
militia  of  this  state  mustered  into  the  service  of  the  United  States 
and  exempt,  it  was  held  that  the  sheriff  might  do  so,  though  he 
was  not  bound  to  take  notice  of  the  exemption.^ 

§  303.  Whenever  any  election  shall  be  held  in  any  city  or  town 
of  this  state,  under  the  general  election  law,  or  any  town  meeting 
shall  be  held  in  any  town,  no  declaration  by  which  a  suit  shall  be 
commenced,  or  any  civil  process,  or  proceeding  in  the  nature  of 
civil  process,  shall  be  served  on  any  elector  entitled  to  vote  in  such 
city  or  town  on  the  day  on  which  such  election  or  town  meeting 
shall  be  held.*     But  a  judicial  sale  is  not  within  the  statute.* 

§  304.  Any  sheriff  or  other  officer,  who  shall  have  arrested  any 
prisoner  in  any  county,  may  pass  over,  across,  and  through  such 
parts  of  any  other  county  or  counties,  as  shall  be  in  the  ordinary 
route  of  travel  from  the  place  where  such  prisoner  shall  have  been 
arrested  to  the  place  where  he  is  to  be  conveyed  and  delivered, 
according  to  the  command  of  the  process  by  which  such  arrest 
shall  have  been  made.  Such  conveyance  shall  not,  in  any  case,  be 
deemed  an  escape  ;  nor  shall  the  prisoner  so  conveyed,  or  the  officers 
having  him  in  their  custody,  be  liable  to  arrest  on  any  civil 
process,  while  passing  through  such  other  county  or  counties.  And 
all  person  concerned  in  the  second  arrest  of  a  prisoner  in  the  case 
mentioned,  with  knowledge  of  the  previous  arrest  are  answerable 
as  for  an  unlawful  arrest.* 

§  305.  Where  a  prisoner  has  been  duly  arrested,  and  is  in  cus- 
tody of  the  sheriff,  or  has  been  committed  to  jail,  in  a  civil  or  crim- 
inal case,  or  is  upon  the  limits,  he  is  in  the  custody  of  the  law, 
and  he  cannot  be  arrested  or  taken  out  of  the  custody  of  the  officer 
holding  him  upon  any  subsequent  process  or  execution  in  a  civil 
or  criminal  matter,  unless  upon  habeas  corpus,  duly  issued  ;  and  if 
the  officer  having  him  in  custody  under  such  first  process,  allow 
him  to  be  so  taken  out  of  his  custody,  it  will  be  an  escape.*  But 
where  the  prisoner  is  under  arrest,  upon  a  criminal  charge,  he  may 
be  subject  to  arrest  in  a  civil  action,  if  leave  of  the  court  or  r#i  35 
a  judge  in  vacation  is  first  granted.^ 

1  2  R.  S.,  Sth  ed.,  p.  857,  §  143.]  '  3  B.  S.  724,  §§  6,  7;  3  R.  S.  1043,  §§  53, 
"  The  People  ex  rel.  Gaston  v.  Camp-  54;  [1   B.    S.,    8tli   ed.,  410,   §  4.] 

bell,  40  N.  T.  133.  Love  v.  Humphrey,  9  Wend.  204, 

»  1   R.    S.  418,  §  3;   1  R.  S.  819,  §  22;  «  Brown  v.  Tracy,  9  How.  Pr.  93. 

Corlies  v.  Holmes,  20  Wend.  681.  '  Williams  v.  Bacon,  10  Wend.  636. 
*  King  V.  Piatt,  37  N.  Y.  157. 
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§  306.  No  acting  commissioner,  superintendent  of  repairs,  col- 
lector or  lock-keeper,  on  any  canal,  shall  be  held  to  bail,  or  takeii 
by  warrant,  in  any  civil  suit,  for  any  act  done,  or  omitted  to  be 
done  by  him  in  the  exercise  of  his  official  duties.^ 

§  307.  It  will  be  seen  that  the  sheriff  must  not  attempt  to  arrest 
an  ambassador  or  other  public  minister,  or  his  secretary  or  servant, 
except  in  the  cases  mentioned,  where  such  servant  may  be  arrested; 
nor  should  he  arrest  any  member  of  congress  in  this  state,  or  when 
passing  through  it,  or  any  member  or  officer  of  either  house  of  the 
legislature,  during  the  time  that  they  are  so  exempt.  Nor  should 
he  arrest  any  female,  or  canal  officer,  if  it  should  appear  from  the 
process  that  they  are  exempt  from  arrest  in  the  particular  case.  lu 
the  case  of  other  exemptions  mentioned,  except  in  that^of  attor- 
neys and  counsellors,  the  sheriff  may,  or  may  not,  arrest  the  party 
as  he  may  think  proper.  But  if  he  refuses  to  arrest  one  on  proper 
process,  in  any  such  case,  it  will  be  at  the  peril  of  showing  in  any 
action  brought  against  him  for  so  refusing  to  make  such  arrest,  or 
for  an  escape,  that  the  exemption  claimed  by  such  person  was  wel 
founded.  If  he  does  arrest  any  person  so  exempt,  no  action  will 
lie  against  him,  except  where  he  refuses  to  release  a  witness  who 
has  made,  or  offers  to  make  the  proper  affidavit,  to  entitle  him  to 
a  discharge.  It  would  seem  therefore,  to  be  the  safest  course  for 
the  sheriff  to  pursue,  to  arrest  in  all  cases  where  he  may  do  so 
without  incurring  liability,  and  leave  the  party  to  obtain  his  dis- 
charge by  application  to  the  court.  And  in  the  case  of  attorneys 
and  counsellors,  he  must  do  so,  for  though  they  maj^  be  exempt 
from  arrest  at  the  time,  yet  if  the  sheriff  refuses  to  take  them,  or 
releases  them  after  arrest,  unless  by  order  of  the  court,  he  will  be 
liable  for  an  escape.^ 

§  308.  After  one  has  been  arrested  and  discharged  by  reason  of 
being  temporarily  exempt,  as  where  he  is  attending  tlie  trial  of  a 
cause  in  which  he  is  a  party  or  a  witness,  he  may  be  arrested  again 
by  the  officer,  on  the  same  process  after  such  temporary  exemption 
is  removed.^ 

§  309.  The  defendant  must  be  arrested  if  he  can  be  found  in  the 
county  to  which  the  process  is  issued,  within  reasonable  time  after 
136*1  ^^^  ^^"^^  °''  °^'^^^  ^^  delivered  to  the  sheriff,  and  on  or  before 

1  R.  S.  588,  §  61;  [1  R.  S.,8th  e.l.,  721,  rel.  Gaston  v.  Campbell,  40  N.  Y. 

„       §43.]  133. 

^  Ray  V.  Hogeboom,  11  .John.  433;  Se-  "  Van  Wezel  v,  Van  Wezel,  1  Ed.  Ch. 

cor  V.  Bell,  18  John.  .'52;  Sperry  V.  118;    Humphrey    v.    Cummin?,    5 

Willard.    1    Wend.    32;  Van-ill    v.  Wend.  90,  Secor  v.  Bell,  IS  John. 

Heald,  11  Me.    91;  The   People  ex  62;  Commonwealth  v.  Brockett,  8 

Pick.  137. 
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the  return  day.^  But  the  officer  may  return  process  upon  the  morn- 
ing of  the  return  day  thereof,  although  he  might  subsequently  have 
arrested  the  defendant.^ 

§  310.  The  sheriff  or  his  general  deputy,  acting  within  his 
county,  is  not  bound  to  show  bis  warrant  for  the  arrest.  And 
when  a  demand  to  see  it  is  made,  his  refusal  to  show  it  will  not 
make  him  a  trespasser,  if  he  in  fact  has  such  process.^  But  it  is 
well  for  the  officer  to  show  his  authority  in  all  cases,  as  it  may 
prevent  resistance,  and  a  special  deputy  must  do  so.*  And  if 
required  by  the  defendant  the  officer  must  deliver  to  him,  without 
fee,  a  copy  of  the  process.^ 

§  311.  The   arrest  should   be   made  by  actual   seizure  of  the 
defendant's  body.    But  any  touching,  however  slight,  is  sufficient; 
as  if  the  officer  lays  his  hand  on  the  defendant  and  says,  "  I  arrest 
you,"  without  saying  at  whose  suit,  or  by  what  process,  unless 
required  by  the  defendant,  it  is  a  good  arrest.     And  it  has  been 
held  a  good  arrest,  while  the  defendant's  hand  was  out  of  the  win- 
dow, the  officer  laid  hold  of  it.     But  no  manual  touching  of  the 
body,  or  actual  force,  is  necessary  to  constitute  an  arrest.     It  is 
sufficient  if  the  party  be  within  the  power  of  the  officer  and  submit 
to  the  arrest.^     Nor  is  it  necessary  that  the  arrest  should  be  made 
by  the  officer  to  whom  the  process  is  directed ;  nor  need  he  be  in 
sight,  when  the  arrest  is  made.     It  may  be  done  by  another,  sent 
forward  at  some  distance,  and  out  of  sight.      Nor  is  any  exact  dis- 
tance prescribed.     It  is  sufficient  if  the  officer  be  near  and  acting 
in  the  arrest.     And  where  the  arrest  was  made  by  the  officer's  son, 
the  officer  himself  being  out  of  sight,  and  two  hundred  yards  dis- 
tant, such  arrest  was  held  good,  in  an  action  against  the  sheriff 
for  an  escape.^     But  words  only  do  not  make  an  arrest,  as  where 
the  offioer  goes  to  the  party  and  says,  "  I  arrest  you,"  unless  the 
party  submits.^     And  where,  in  such  case  the  officer  merely  utters 
the  words,  and  before  he  touches  the  prisoner  he  runs  away,  or 
the  officer  is  beaten  off,  it  is  no  arrest.     And  so  where  the  officer 
read  his  warrant  to  the  defendant,  and  then  having  taken  his  fee, 
proceeded  to  the  defendant's  attorney  to  let  him  know  it  in  order 
to  put  in  bail,  and  afterwards  returned  that  he  had  arrested  the 

1  Adams  v.  Freeman,  9  John.  117.  ^  Wilson  v.  Tucker,  1  Salk.   79;  Watson 

2  Hinman  v.  Borden,  10  Wend.  367.  90;   Sewell  13U;  Allen  96;  Gold  v. 
s  Arnold  v.  Steeves,  10  Wend.  514.  Bissell,  1  Wend.  210. 

*  Sew.  105;  Arnold  v.  Steeves,  10  Wend.  '  Blatch  v.  Archer,  Cowper,  63;  Watson 

514.  6.");  Sewell  130. 

6  3  R.  S.  739,  §  97.     [Code  Civ.  Proc,  ^  Watson  90. 

§  101.] 
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party,  it  was  held  to  be  no  arrest.^    And  likewise  where  the  officer 
107*1  sent  his  servant  to  the  party  to  inform  him  that  there  was  a* 
writ  out  agianst  him,  and  that  he  must  come  and  give  bail, 
it  was  lield  no  arrest,  for  the  messenger  had  no  warrant.^ 

§  312.  The  arrest  may  be  made  by  the  sheriff  in  any  part  of  his 
county,  and  in  any  place,  upon  the  premises  or  in  any  building  of 
the  defendant,  or  of  any  other  person,  even  in  a  dwelling  house,  if 
the  outer  door  is  open.^  If  the  defendant  be  in  any  building  other 
than  the  dwelling  house  of  such  defendant,  and  admittance  is 
refused,  the  officer  may  break  open  all  doors,  windows,  closets, 
boxes,  chests,  and  drawers,  to  come  at  him.  And  so  when  the 
officer  is  once  within  the  walls  of  even  a  dwelling  house,  by  having 
peacefully  and  lawfully  entered  at  the  outer  door,  he  may  break 
open  every  inner  door,  closet,  box,  drawer,  or  trunk  to  execute  his 
process.  But  when  it  is  necessary  to  break  an  outer  or  inner  door, 
box,  chest,  drawer,  or  trunk,  he  should  first  demand  that  the  same 
be  opened  before  proceeding  forcibly  to  open  them.  This  how- 
ever, would  seem  to  be  necessary  only  in  a  case  where  the  defend- 
ant is  not  in  the  house,  or  the  officer  has  no  reasonable  grounds 
for  believing  him  to  be  secreted  therein.* 

§  313.  Although,  as-  has  been  seen,  the  sheriff  may  enter  the 
defendant's  dwelling,  peacefully  if  he  can,  he  has  no  right  to  do  so 
in  the  absence  of  himself  and  familjr,  and  against  his  known  wishes  ; 
as  where  the  door  is  fastened  or  latched,  to  arrest  the  occupant  or 
any  of  his  family,  domestic  servants,  permanent  boarders,  or  per- 
sons who  make  the  house  their  home  ;  for  the  mere  raising  a  latch, 
or  lifting  a  window  to  obtain  entrance  to  serve  civil  process  in 
such  a  case,  is  a  breaking  the  house  which  cannot  be  justified.5 
And  it  has  been  held  that  when  on  rapping  at  the  door,  it  was 
opened  by  a  member  of  the  family  to  see  who  was  there,  and  the 
officer  forcibly  rushed  in  and  made  an  arrest,  the  entering  and 
arrest  were  unlawful.  For  the  house  of  every  one  is  to  him  as  his 
castle  and  fortress,  as  well  for  his  defence  against  injury-  and  vio- 
lence, as  for  his  repose.^  This  is  not  considered  the  privilege  of 
the  debtor,  but  is  annexed  to  the  house  for  the  protection  of  a  man 

1  Allen  96.  Burton,   3   Bos.    it   Pul.   228;    Se- 

^  Allen  ',16.  mayne's  case,  5  Coke  92. 

8  Watson  90  ■  Cro.  Eliz.  909;  Ratcliff  v.  ^  Cui-tis  v.  Hubbard,  4  Hill  4S7. 

Burton,  3   Bos.    &   Pul.  228;  Hag-  «  Seraayne's   ease.    Coke    112;   State    v. 

gerty  V,  Wilber,  16  Jolin.287;  Hub-  Arnifiekl,    2    Hawks   (N.    C.)   246; 

bard  v.  Mack.  17  .John.  127.  Curtis  v.  Hubbard,  1  Hill  337;  4  Hill 

^  Lee  V.  Gansel,  Cowper  1;  Ratcliff  v.  437;  Oysteed  v.  Shed,  13  Mass.  520. 

'  Lee  V.  Gansel,  Cowper  1. 
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and  his  family.     This  privilege  does  not  extend  to  any  barn,  store, 
warehouse,  or  other  building,  detached  from  such  dwelling.^ 

§  314.  A  dwelling  house  is  any  building  used  for  the  habitation 
and  dwelling  of  man,  in  which  a  burglary  may  be  committed.^  And 
it  *comprehends  not  only  the  very  house,  but  all  outhouses  r-^^-.  no 
which  are  parcel  thereof,  if  immediately  connected  there- 
with. But  a  booth  or  tent  erected  in  a  market  or  fair  is  not  a 
dwelling  house,  though  the  owner  lodge  therein.  Sometimes  even 
a  portion  of  a  building  is  held  to  be  a  dwelling  house,  as  sets  of 
chambers  in  an  inn,  or  court,  or  college,  when  held  under  distinct 
titles,  and  unconnected  with  each  other  in  their  nature  and  man- 
ner of  occupation,  as  if  they  were  under  separate  roofs.  And  so 
where  a  whole  house  is  let  to  lodgers,  and  the  owner  does  not  in- 
habit any  part  of  it,  though  there  is  only  one  door  common  to  all  the 
inmates,  yet  every  separate  apartment  is  the  distinct  mansion  house 
of  its  respective  possessor.  And  the  outer  door  of  each  of  such 
several  apartments,  whether  leading  into  the  air  or  into  a  covered 
wa}"-,  is  the  outer  door  of  such  several  dwellings.  But  if  the  land- 
lord occupies  but  a  single  apartment  in  the  house,  he  is  considered 
in  law  the  occupant  of  the  whole.  So  one  dwelling  may  become 
severed  and  may  form  two,  as  where  the  owner  let  a  part  and 
severs  it  from  the  other,  and  makes  doors  into  the  street.  If  how- 
ever, there  is  any  internal  communication,  even  by  a  trap  door  and 
ladder,  and  that  seldom  used,  if  never  fastened,  there  is  no  sever- 
ance and  there  is  but  one  dwelling.^ 

§  315.  To  constitute  a  dwelling  house,  and  confer  upon  it  the 
privilege  and  exemption  of  a  mansion  house  against  entry  under 
civil  process  to  make  arrest,  or  to  make  a  levy,  it  must  at  the  time 
be  used  and  occupied  as  a  dwelling  house.  It  may  have  been  erected 
for  and  used  as  a  dwelling  house,  but  if  it  is  not  actually  so  used 
or  occupied  at  the  time,  it  is  not  a  dwelling  house  within  the 
meaning  of  the  law.  It  appears,  says  Russell  in  his  work  on  Crime, 
to  be  well  settled  that  unless  the  owner  has  taken  possession  of 
the  house  by  inhabiting  it  personally,  or  by  some  of  his  family,  it 
will  not  have  become  his  dwelling  house,  in  the  proper  meaning 
of  the  word.  "  There  are  several  cases  to  this  effect  which  suffi- 
ciently overrule  any  different  opinion  which  may  have  been  formerly 
entertained."  Thus  where  a  tenant  has  taken  possession  and  put 
some  of  his  goods  in  the  house,  while  it  is  under  repairs,  but  no 

1  Watson  59;  Haggerty  v.  Wilber,    16     ^  Sewell  110;  Lee  v.  Gansel,  Cowper  1, 
John.  287.  '  Sewell  110,  111. 
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one  slept  in  it,  such  house  is  not  the  dwelling  house  of  any  one. 
Nor  will  a  house  be  the  dwelling  liouse  of  a  tenant,  though  he  has 
taken  possession,  after  the  old  one  has  quit,  and  has  put  all  his  fur- 
niture into  it,  and  has  generally  gone  to  it  in  the  day  time,  if 
ideither  he  nor  any  of  his  family  have  yet  slept  in  it.  And  though  per- 
sons sleep  in  a  house  thus  situated,  yet  if  they  are  not  of  the  family 
of  the  occupant,  as  where  persons  are  procured  *to  sleep 
-I  there  to  protect  the  house  or  goods  within,  not  of  the  occu- 
pants of  the  family,  or  a  domestic  servant  therein,  it  will  not  be  a 
dwelling  house.  And  so  where  the  owner  of  a  dwelling  house  has 
no  intention  of  going  to  reside  in  it  himself,  and  merely  puts  some 
person  to  sleep  there  at  night,  till  he  ciin  get  a  tenant,  the  same  rule 
prevails  :  nor  will  it,  in  such  case,  make  any  difference  if  a  servant 
of  the  owner  actually  sleeps  therein  to  protect  the  goods.  It  is 
neither  the  dwelling  of  the  owner,  nor  of  the  servant.  Nor  will  a 
house  be  the  dwelling  house  of  one  who  occupies  it  as  his  place 
of  business  and  dines  there  daily,  but  lodges  with  his  mother  who 
resides  next  door.  And  the  mere  casual  use  of  a  tenement,  as  a 
lodging,  or  the  using  it  only  upon  some  particular  occasions,  will 
not  be  such  an  inhabiting  as  will  constitute  such  place  a  dwelling 
house,  as  where  a  servant  sleeps  in  a  barn  for  some  nights  for  the 
purpose  of  watching  thieves,  or  where  a  porter  lies  in  a  warehouse 
tc  watch  goods.i 

§  316.  But  where  the  owner  has  once  entered  upon  the  posses- 
sion and  occupation  of  a  dwelling  house,  by  himself  or  some  one 
of  his  family,  it  will  not  cease  to  be  his  dwelling  house,  on  ac- 
count of  any  occasional  or  temporary  absence,  even  though  no  per- 
son be  left  in  it.  And  so,  if  one  have  two  mansions,  and  he  re- 
sides sometimes  with  his  family  at  one,  and  sometimes  at  the 
other,  they  are  both  his  dwellings,  and  both,  whether  his  family  be 
there  or  not,  are  equally  protected.  But  when  the  owner  is  so 
absent,  there  must  be  an  intention  on  his  part  to  return  to  his  home, 
for  if  he  has  quitted  it  without  any  intention  of  returning,  it  has 
ceased  to  be  his  dwelling.  And  it  makes  no  difference  in  such  case 
if  the  owner  intends  to  use  the  dwelling  so  left  by  him  as  his  ware- 
house, and  has  some  of  his  workmen  sleep  there  to  guard  his  prop- 
erty.^ 

§  317.  This  privilege  of  the  dwelling  house  extends  to  the 
outer  door  only,  or  to  what  is  equivalent  to  the  outer  door,  the 

1  Russell  on  Crimes,  803,  805;  Roscoe     ^  Russell  on  Crimes,  805. 
on  Crimes,  349. 
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window.i  The  maxim  that  every  man's  house  is  to  him  his  castle 
is,  says  Lord  Mansfield,  one  in  respect  to  political  justice,  and 
makes  no  part  of  the  privilege  of  a  debtor  himself,  and  is  to  be 
taken  strictly,  and  not  to  be  extended  by  any  equitable  analogous 
interpretation .2  And  quoting  from  Foster,  he  says,  "  I  shall  cite 
a  very  sensible  and  material  distinction  from  a  book  in  mv  hand, 
which  is  this :  "  The  rule  that  every  man's  house  is  his"  castle, 
when  applied  to  arrests  on  legal  process,  has  been  carried  as  far  as 
political  justice  will  warrant,  and  perhaps  farther  than  in  the  scale 
of  reason  and  sound  policy  they  will  warrant.  But  *in  cases 
of  life,  we  must  adhere  to  rules  well  known  and  established,  t*^^*^ 
But  this  rule  is  not  one  of  those  that  will  admit  of  any  extension. 
It  must  therefore,  as  I  have  before  hinted,  be  confined  to  the  breach 
of  windows  and  of  outer  doors  intended  for  the  security  of  the 
house  against  persons  from  without,  endeavoring  to  break  in."  ^ 

§  318.  If  there  be  but  one  tenement  and  one  occupant  of  a 
house,  what  is  the  outer  door  of  such  house  may  be  readily  de- 
termined. And  if  the  landlord  lets  out  his  house,  as  a  lodo-ino- 
house  but  occupies  a  part  of  it  himself,  it  is  still  one  dwelling.*  If 
different  parts  of  a  house  are  occupied  by  different  families,  having 
one  common  hall  and  one  common  entrance,  such  hall  door  is  the 
outer  door  of  the  house.^  Where  a  house  stood  over  a  stable,  in  a 
stable  yard,  surrounded  by  a  wall  and  there  was  a  hatch  gate  at 
the  foot  of  the  stairs  which  led  to  an  open  gallery,  from  which 
there  were  doors  to  the  several  apartments  ;  and  at  the  top  of  the 
stairs  was  a  door  across  that  part  of  the  gallery  which  led  to  the 
fihamber  where  the  plaintiff  was  ;  this  last  door  was  held  to  be  the 
outer  door  of  the  plaintiff's  house,  and  that  the  breaking  into  the 
same,  after  having  gained  admission  into  the  yard  was  unlawful. 
Where  the  owner  let  out  his  house,  but  reserved  to  himself  an  inner 
room,  which  he  occupied  separately,  and  an  ofiicer  having  process 
against  him,  entered  the  outer  door  when  it  is  open,  it  was  held 
that  he  might  break  open  the  inner  door  of  the  defendant's  apart- 
ment to  come  at  him.^ 

§  319.  But  if  the  whole  house  is  let  out  to  lodgers,  and  the 
owner  does  not  inhabit  any  part  of  it,  though  there  is  but  one  door, 
common  to  all  the  inmates,  yet  each  separate  apartment,  occupied 

1  Sewell  111.  s  Allen,  423. 

2  Lee  V.  Gansel,  Cowper  1.  "  Williams    v.    Spencer,  5    John.   352 ; 
8  Lee  V.  Gansel,  Cowper  1.  Hubbard  v.  Mack,  17  John.  121. 

*  Sewell  111;  Williams  v.  Spencer,   6 
John.  352. 
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separately,  is  a  distinct  mansion,  and  the  outer  door  of  such  separate 
apartment  is  the  outer  door  of  such  mansion.^ 

§  320.  When  the  officer  is  once  within  the  walls  of  the  house, 
he  having  entered  peaceably  and  lawfully  at  the  outer  door;  or 
where  he  has  lawfully  entered  in  the  pursuit  of  a  prisoner  who 
has  broke  away  from  an  arrest,  he  may  lawfully  break  open  every 
inner  door ;  and  the  door  or  doors  of  a  lodger,  a  window,  box,  chest 
or  drawer,  necessary  to  the  execution  of  his  process,  or  the  retaking 
of  his  escaped  prisoner.^ 

§  321.  But  if  an  arrest  has  actually  been  made,  and  the  person 
arrested  escape,  and  take  refuge  in  his  dwelling  house,  it  is  not  a 
protection  to  him,  even  on  civil  process,  and  the  officer  in  pursuit 


* 
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may  *  break  in  and  retake  him.^    And  even  where  the  arrest 


is  made  by  the  officer  putting  his  hand  through  an  open  win- 
dow, and  touching  the  defendant ;  or  where  the  defendant's  hand  is 
out  of  the  window  and  the  officer  seizes  it,  he  may  break  open  the 
outer  door  to  come  at  such  prisoner.*  And  if  the  sheriff  has  seized  the 
defendant's  property  on  execution  one  day,  and  he  returns  the  next 
to  complete  his  inventory,  on  making  known  his  business,  and  de- 
manding admittance,  he  may,  if  it  be  refused,  break  the  outer  door .^ 
And  if  the  arrest  is  made  in  the  house,  and  the  officer  is  thrust  out 
of  it,  he  may  break  in  without  demand  and  refusal  upon  an  im- 
mediate return  with  assistance.^  And  if  the  sheriff  after  a  peace- 
able entrance  by  the  outer  door  of  a  house,  be  locked  in,  he  may 
break  such  outer  door  to  obtain  his  liberty.^  And  so  too,  if  his 
officer  after  having  obtained  peaceable  entrance,  is  locked  in,  he 
may  break  open  the  outer  door  to  release  him. 

§  322.  But  it  is  the  defendant's  own  dwelling  which,  by  law,  is 
said  to  be  his  castle.  For  the  house  of  one  is  not  a  castle,  or 
privilege,  but  for  himself  and  his  family,  and  to  his  own  proper 
goods,  or  to  those  which  are  lawfully  and  without  fraud  or  covin 
there.  And  therefore,  the  house  will  not  protect  any  person  who 
flies  there,^  or  the  goods  of  another  which  are  brought  and  conveyed 
into  the  house,  to  prevent  a  lawful  execution,  and  to  escape  the 
ordinary  process  of  law.  And  the  (l\^"ner  of  the  house  cannot  refuse 
admittance  to  the  officer,  on  proper  demand,  and  the  making  known 

1  Sewell  110.  173;  Sewell    110;   Glover  v.   Whit- 

^  Leev.  Gansel,  Cowper  1;  Allen   109;  tenhall,  6  Hill  .")'J7. 

JJutchinson  v.  Birch,  4  Taunt.  626;  *  Genner  v.  Sparks,  6  Mod.  173. 

Hubbard  V.    Mack,    17   John.    127;  '  (jjover  v.  Whittenhall,  6  Hill  597. 

Glover  v.  Whittenhall,  0   Hill   597;  "  Allen  v.  Martin,  10  Wend.  300. 

McGee  v.  Givan,  4  Blackf.  18  (n.  1.)  '  Watson  59. 

'  Allen  109;  Genner  v.  Sparks,  6  Mod.  »  3  Black.  Com.  258. 
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his  business.  And  if  he  does  so  refuse,  the  officer  may  break  open 
the  door  to  effect  his  purpose.  But  he  ought  to  be  very  certain 
that  the  defendant  or  his  goods  are  secreted  within  before  he  resorts 
to  a  forcible  entry.  If  entrance  into  a  dwelling  is  illegally  obtained 
by  breaking  or  forcing  the  outer  door  or  window  or  the  like  the 
officer  is  not  only  a  trespasser,  but  the  arrest  or  seizure  of  the  goods 
will  be  void.i 

§  323.  If  the  defendant,  when  arrested,  refuse  to  give  bail,  or  be 
unable  to  do  so,  the  officer  must  detain  him  in  custody,  and  commit 
him  forthwith  to  jail.  When  the  arrest  is  under  the  code,  the 
defendant  may  give  bail  at  any  hour  of  the  day  or  night,  and  shall 
have  reasonable  opportunity  to  procure  it  before  being  committed  to 
prison.2  In  Massachusetts  it  has  been  held  that  the  officer  cannot 
hold  him  against  his  consent  in  order  to  procure  an  interview  with 
the  *creditor  or  his  attorney,  for  the  purpose  of  negotiating  r^^^n 
with  the  debtor,  or  for  the  purpose  of  the  creditor  giving 
further  directions  to  the  officer  as  to  the  service  of  the  execution. 
And  if  the  plaintiff  direct  the  arrest  on  the  execution,  but  not  to 
commit  him  until  further  orders,  the  officer  is  justified  in  not  arrest- 
ing him.3  Though  he  refuse  to  give  bail  on  his  arrest  he  is  entitled, 
in  such  case,  to  the  liberties  of  the  jail,  on  executing  a  proper  bond 
for  that  purpose. 

§  324.  If  while  the  defendant  is  in  custody  any  other  bailable 
writ  or  order  for  arrest,  be  lodged  with  the  sheriff,  the  officer  is 
bound,  at  his  peril,  to  detain  him  until  he  be  regularly  discharged 
from  this  second  writ  or  order.*  But  if  the  first  arrest  was  made 
without  process,  or  on  void  process,  or  after  it  was  returnable, 
or  while  the  defendant  was  privileged  from  arrest  or  the  like,  he 
cannot  be  detained  by  virtue  of  any  subsequent  process,  however 
regular,  unless  such  subsequent  process  be  at  the  suit  of  another 
plaintiff,  and  without  collusion  with  the  party  who  caused  the  first 
arrest,^  or  the  sheriff.^  In  all  such  cases,  the  court  will  discharge 
him  from  arrest  and  detention  upon  such  second  process. 

§  325.  When  a  sheriff  or  other  officer  shall  arrest  anyperson  by 
virtue  of  any  mesne  or  final  process,  or  by  virtife  of  any  other  civil 
process,  he  shall  not  charge  such  prisoner  with  any  sum  of  money, 
or  demand,  or  receive  from  him  any  sum  of  money,  or  any  valuable 

1  Illsley  V.  Nichols,    12    Pick.    (Mass.)     ^  French  v.  Bancroft,  1  Metcalf,  502. 

270;  The    People  v.    Hubbard,   24  *  Sewell  108. 

Wend.    369;  Closson  v.   Morrison,  ^  Q-raham's  Pr.  14. 

47  'N"  H.  482.  ^  Sewell  130. 

2  Code,  §  186.     [Code Civ.  Proc,  §  573.] 
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thing,  for  any  drink,  victuals  or  other  thing,  whatsoever,  furnished 
or  provided  for  such  ofEcer,  or  for  such  prisoner,  at  any  tavern,  ale 
house  or  public  victualling  or  drinking  house.  And  no  sheriii  or 
officer  who  shall  have  arrested  any  person,  shall  while  such  person  is 
in  custody,  demand  or  receive  any  gratuity  or  reward,  upon  any  pre- 
tence whatever,  for  keeping  such  prisoner  out  of  jail,  or  for  waiting 
for  such  prisoner  to  find  bail  or  agree  with  his  adversary,  or  for 
waiting  for  any  other  purpose.^ 

§  329.  The  same  rule  in  reference  to  the  treatment  of  a  prisoner 
on  arrest  in  criminal  cases,  applies  to  arrests  in  civil  matters.^ 
The  sheriff  must  not  beat,  or  strike  or  assault  him.  But  if  the 
prisoner  draws  a  weapon,  the  officer  may  justify  an  assault  and 
battery.^ 

1  Ante,  §  67.  »  Code,  §  178. 

2  Sewell  106. 
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CHAPTER  XVIII. 


AREEST  AND   BAIL.a 


§  327.  By  the  provisions  of  the  Code  of  Procedure  an  order  for 
*the  arrest  of  a  defendant  has  been  substituted  for  the  writ  i-jk-i  <  q 
of  capias  ad  respondendum.  And  it  is  declared  that  no 
person  shall  be  arrested  in  a  civil  action,  except  as  provided  by 
the  said  Code  ;  but  this  provision  shall  not  affect  the  act  to  abolish 
imprisonment  for  debt,  and  to  punish  fraudulent  debtors,  passed 
April  26,  1831,  or  any  act  amending  the  same,  nor  shall  it  apply 
to  proceedings  for  contempts.-'  It  has  also  been  determined  that 
it  does  not  abolish  the  writ  of  ne  exeat .^ 

§  328.  An  order  for  the  arrest  of  a  defendant  must  first  be  made 
by  a  judge  of  the  court  in  which  the  action  is  brought,  or  by  a 
county  judge.^  If  the  action  be  against  one  for  usurping  any 
office,  and  the  defendant  is  charged  with  receiving  fees  or  emolu- 
ments belonging  to  the  office,  the  order  for  arrest  must  be  gianted 


1  Code,  §  178.  [Code  Civ.  Proc,  §§  .548, 
549,  as  amended  by  L.  1887,  e.  416; 
L.  1879,  c.  542;  and  L.  1886,  c.  672. 
See  Smith  v.  Duffy,  37  Hun,  508, 
507;  s.  c.  8  Civ.  Proc,  Rep.  191, 
193;  Jocquin  v.   Jocquili,  36  Hun, 

a  Ala.— R.  C.  1867,  §  2574. 

[Ariz.— R.  S.  1887,  §§  268-304.] 
Ark.— Dig.  1858,  p.   6.56.     [Id.    1880, 

§§  268-304.] 
Cal.— Dig.  1860,  p.  176.     [Deer.  Codes 

&  Stat.  1885,  Vol.  1,  §§  480-498.] 
Ga.— Dig  p.  636. 
111.— 1    St.   236,  240.     [111.    Rev.    St. 

1887.  pp.  157-162,  517-520.] 
Ind.— R.  S.   1852,  p.  50.     [Ind.  Rev. 

St.  1881,  §§  856-880.] 
Kan.— Gen.  St.  1868,  p.   056.     [Kan. 

Comp.  L.  1885,  §§  3946-3974.] 
Mass.— St.  1860.  pp.  632,  642.     [Pub. 

Sts.  Mass.  1887,  pp.  939-955.] 
Mich.— St.  1857,  p.  1138;   [2  How.  St. 

1882,  §§  9476-9488.] 
[Miss.— Rev.  Code  1880,  §§  340,  2340, 

2.342.] 


378;  Ensign  v.  Nelson,  21  Abb.  N. 
C.  321.] 

2  Post,  Ne  exeat. 

3  Code,  §  180.     [Code  Civ.  Proc,  §  551, 

as  amended   by  L.  1877,  c.  416  and 
422;   L.  1886,  c  672.] 

Neb.— R.    S.  417.     [Comp.   St.   1887, 

pp.  926,  934-936.] 
Nev.-St.  1869,  p.  207. 
N.  H.— Cien.  St.  1867,  p.  420.     [Genl. 
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0.-2  P..  S.  991. 
On.— Gen.  L.  166.     [Hill's  Ann.  Laws 

On.  1S87,  Vol.  1,  pp.  246-258.] 
Penn.— Dig.  1861,  pp.  33,  36.     [Bright 

Prud.  Dig.  Pa.  1883,  Vol.  1,  pp.  60- 

(IX;   lS)-;7  Sup.  p.  2128. 
R.  I.— R.  S.  435;   Laws  1868,   p.   122. 

[Pub.  Sts.  R.  I.  1882,  pp.  560-.561.] 
S.  C— (^ode  p.  466;  Laws  1868,  p.  122. 
[Utah.— Comp.  Laws  1888,  Vol.  2,  §§ 

3260-3286.] 
Va.— Code  1849.  p.  270. 
Vt.— Gen.  St.   1863,    p.    297.     [Rev. 

Laws  Vt.  1880,  §§  1476-1491.] 
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by  a  judge  of  the  Supreme  Court.^  The  order  for  the  arrest  may- 
be made  to  accompany  the  summons,  and  be  served  therewith,  or 
it  maybe  made  and  served  at  any  time  afterwards,  before  judgment.^ 
§  329.  The  order  shall  require  the  sheriff  of  the  county  where 
the  defendant  may  be  found,  forthwith  to  arrest  him  and  hold  him 
to  bail  in  a  specified  sum,  and  to  i-eturn  the  order  at  a  time  and 
place  therein  mentioned,  to  the  plaintiff  or  attorney  by  whom  it 
shall  be  subscribed  or  indorsed.'^  It  will  be  seen  hereafter  that 
the  bail  to  be  taken  on  the  arrest  of  a  defendant  in  an  ordinary 
action  will  differ  greatly  from  that  required  upon  an  arrest  made 
under  the  third  subdivision  of  the  one  hundred  and  seventy-ninth 
section  of  the  Code,  concerning  actions  to  recover  the  possession 
of  personal  property  unjustly  detained,  where  the  property  or  any 
part  thereof  has  been  concealed,  removed  or  disposed  of,  so  that  it 
cannot  be  found  or  taken  by  the  sheriff,  and  with  the  intent  that 
it  should  not  be  so  found,  or  with  tlie  intent  to  deprive  the  plaintiff 
of  the  benefit  tiiereof.  In  the  ordinarj-  case  of  converting  property, 
or  detaining  it  in  hostility  to  the  claims  of  the  true  owner,  the  con- 
dition of  the  undertaking  will  be  that  the  defendant  will  at  all  times 
render  himself  amenable  to  the  process  of  the  court,  during  the  pen- 
*144T  'isncy  of  the  action  and  to  *such  as  maj  be  issued  to  en- 
force the  judgment  therein.*  But  the  undertaking  on  an 
arrest,  under  the  said  third  subdivision,  must  be  conditioned  for 
the  payment  to  the  plaintiff  of  such  sum  as  may,  for  any  cause,  be 
recovered  against  the  defendant.^  Usually  the  order  does  not  in- 
dicate under  which  subdivision  the  same  was  granted,  and  it  is 
left  for  the  sheriff  to  determine  this  fact  from  the  affidavit.  And 
it  is  very  important  that  he  should  do  so    correctly.     To   warrant 

1  Code,  §  43.5.     [Code  Civ.  Proc,  §  5.56,  Stearns,  10  Abb.  X.  8.  395;  Sher- 

as   amended  L.    1887,   c.  416.     See  lock  v.  Sherlock,  7  Abb.  X.  S.  22; 

People  V.  Donohoe,    15  Hun,  446;  Dunoher  v.  Meyer,  1  t'ode  Rep.  .S7.] 
Peck  V.  Lombard,  12  Hun,  63;  Ken-      3  Code,   §  183.     [See  Code   Civ.  Proc, 

nedy  v.  Simmons,  1  Him,  603;  s.  c.  §  561,  as  amended  byL.  1877,  c.416.] 
4  T.  &  C.   82;  Seymour  v.   Mercer,      *  Code,    §    187.     [See  Code  Civ.   Proc, 

13     How.    Pr.     .564  ;     Conklin     v.  §  575.] 

Dutcher,  5  How.  Pr.  .386;   Webber     ^  Code,  S§  187,  211.     [Code  Civ.  Proc, 

V.  Bailey,  1)  Alb.  L.  ,J.  276.]  §  .562,  .is  amended  bv  L.  1877,  c  416, 

"  Code,  §  183.     [Code  Civ.  Proc,  §  558,  and  L.  187!i,  c  542.     See  Mather  v. 

as  ..mended  by  L.    1877,  c.416;   L.  Hannam,  55  How.  Pr.  1 ;  Thompson 

1879.   c   542,   and    L.     1886.   c.  672.  v.    Friedbureh,    54    How.    Pr.    519; 

See  Bowery  N.   Bk.  v.  Duryee,  74  Dent  v.  Watkins,  49  How.  Pr.  275 ; 

N.  Y.   491;  a.  c.   55  How.  Pr.  8S;  Oily  R.ink  v.  Lirailey,  28  How.  Fr. 

Hecht  V.   Levy,  20  Hun,  53;  Dan-  397:  Barker  v.   Cook,  25  How.  Pr. 

nenbaum  V.  iMandelbaum,  16  Week.  190;   s.  c.  16  Abb.  Pr.  8.".;   40  Barb. 

Dig.    502;  Easton    v.    Cassidv,    10  254  :  Viadero    v.   Viadero.    7   Hun, 

Week.    Dig.    190,   Mott    v.   Union  313;  Bank  v.   Woods,  5  Hun,  624; 

Bk.,  38  N".  Y.  18;  Kern  v.  Bockow,  Keeler  v.  Belts,  3  Code  Rep.  183.] 
44  How.    Pr.    443;    Woodward    v. 
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the  holding  to  bail  in  the  latter  case,  the  affidavit  must  show  that 
the  property  sought  to  be  recovered  vi^as  removed  after  suit  brought, 
with  intent  to  prevent  its  being  taken  or  found  by  the  sheriff,  or 
with  intent  to  deprive  the  plaintiff  of  the  benefit  thereof ;  or  if  the 
disposition  or  removal  took  place  before  the  suit  was  brought,  it 
must  appear  to  have  been  done  with  intent  to  render  ineffectual  the 
proceedings  in  a  suit,  which  the  defendant  knew,  or  had  reason  to 
apprehend  the  plaintiff  intended  to  bring  to  recover  possession  of 
the  property.!  It  has  been  held  that  an  order  to  hold  the  defend- 
ant to  bail  in  a  specific  sum  under  the  third  subdivision  of  section 
one  hundred  and  sixty-nine  will  be  sufficient,  and  that  on  the  de- 
fendant's tendering  such  bail  the  sheriff  will  be  bound  to  discharge 
him.^ 

§  330.  The  affidavit  upon  which  the  order  of  arrest  is  granted, 
as  well  as  the  order  of  arrest,  shall  be  delivered  to  the  sheriff,  to 
whom  such  order  is  directed.^  It  is  usual  also  for  the  attorney  to 
prepare  and  deliver  to  the  sheriff  a  copy  of  such  affidavit  and  or- 
der, at  the  time  of  the  delivering  to  him  of  the  order  for  execution, 
to  be  delivered  by  him  to  the  defendant,  on  being  arrested.  If 
the  attorney  does  not  prepare  and  deliver  such  copies  to  the 
sheriff  it  will  be  the  duty  of  the  latter  to  prepare  them  himself. 

§  331.  The  sheriff  to  whom  such  order  is  directed  and  delivered 
for  execution,  shall,  if  the  same  is  in  due  form,  and  is  not  void 
upon  its  face  for  want  of  jurisdiction  in  the  officer  who  grants  it,* 
execute  the  order  by  arresting  the  defendant,  and  keeping  him  in 
custody  until  discharged  by  law  ;  and  may  call  the  power  of  the 
county  to  his  aid,  in  the  execution  of  the  arrest,  as  in  case  of  pro- 
cess.^ Such  arrest  must  be  made  if  the  defendant  can  be  found 
in  the  county  on  or  before  the  time  fixed  in  said  order  for  the 
return  of  the  same.  The  manner  of  making  the  arrest,  as  well  as 
the  times  and  places  in  which  it  may  be  done,  has  already  been 
pointed  out.^  On  making  such  arrest  the  sheriff  shall  deliver  to 
the  defendant  a  copy  of  the  *oviginal  affidavit  on  which  the  r^is-i  (c 
order  was  granted,  and  also  a  copy  of  the  order.'^ 

§  332.  If  upon  such  arrest  being  made,  the  defendant  will  not 
give  the  undertaking  in  the  amount  mentioned  in  the  order,  or 
does  not  make  the  deposit  hereinafter  mentioned,  in  lieu  of  bail,  it 
will  be  the  duty  of  the  sheriff  forthwith  to  convey  him  by  the  most 

1  Mulvey  v.  Davison,  8  How.  Pr.  Ill  ;     ^  Code,  §  185.      [See  Code  Civ.  Proc, 

Roberts  v.  Randall,  3  Sandf.  707.  §  563.]     Ante,  §  36. 

2  Tracy  v.  Griffin,  50  Barb.  70.  "  Ante,  §§  28,  etc. 

3  Code,  §  184.  '  Code,  §  186.  [Code  Civ.  Proc,  §  562.] 

4  Ante,  §§  282,  etc. 
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direct  route,  to  tlie  jail  of  the  county,  there  to  detain  him  until  he 
gives  the  undertaking  required,  or  makes  the  necessary  deposit, 
or  gives  the  proper  bond  for  the  liberties  of  the  jail. 

§  333.  At  liny  time  after  the  arrest,  and  before  execution  issues, 
the  defendant  shall  be  discharged  from  such  arrest,  either  by  giv- 
ing bail  or  depositing  the  amount  mentioned  in  the  order  of  arrest.^ 
The  defendant  may  give  bail  whenever  arrested,  at  any  hour  of 
the  day  or  night,  and  shall  have  reasonable  opportunity  to  procure 
it  before  being  committed  to  prison.  Such  bail  may  be  given  by 
causing  a  written  undertaking  to  be  executed  by  two  or  more  bail, 
stating  their  places  of  residence  and  occupations,  (each  of  whom 
must  be  a  resident  and  householder  or  freeholder  within  the  state,* 
and  worth  the  amount  specified  in  the  order,  over  and  above  all 
debts  and-  liabilities,  and  exclusive  of  property  exempt  from  exe- 
cution,^)  conditioned  that  the  defendant  shall  at  all  times  render 
himself  amenable  to  the  process  of  the  court,  during  the  pendency 
of  the  action,  and  to  such  as  may  be  issued  to  enforce  the  judg- 
ment therein.^  Such  undertaking  is  bail  for  appearance  to  answer 
the  process  of  the  court,  and  is  the  substitute  for  bail  under  the 
former  practice.*  It  is  the  sheriff's  duty  to  prepare  the  bond  or 
undertaking.  The  sheriff  should,  before  receiving  any  such  under- 
taking, require  the  parties  thereto,  to  justify  either  before  himself, 
or  any  officer  authorized  to  take  affidavits  to  be  read  in  the  court 
in  which  the  proceedings  are  commenced;  and  then  that  the  sure- 
ties acknowledge,  or  that  the  subscribing  witness  thereto,  if  there 
be  one,  prove  the  same  before  some  ofScer  authorized  to  take  the 
acknowledgment  of  deeds,  for  by  the  rules  of  the  court,  no  such 
ufidertaking  can  be  received  or  filed  until  the  same  is  proved  or 
acknowledged  in  like  manner  as  deeds  of  real  estate.^ 

§  334.  The  qualifications  of  bail  are  as  follows : 

1.  Each  of  them  must  be  a  resident,  and  householder  or  free- 
holder within  the  state ; 

2.  They  must  each  be  worth  the  amount  specified  in  the  order 

1  Code,  §  187.   [Code  Civ.  Proc,  §  573.  =  Code,  §  187.   [Code  Civ.   Proc.,  §  579. 
See  People  v.  Tweed,  63  N.  Y.  202;  See  People  v.  Ingersoll,  14  Abb.  X. 

s.  c.  13  Abb.  X.  S.   148  ;  Bostwick  S.  23.] 

V.  Goetzet,   .57  N".    Y.   582;    Ware-  »  Roberts  v.  Randall,  2  Sandf.  707. 

house  Co.   V.  Graber,  45  N.  Y.  ;!!U;  ••  Stewart  v.  Howard,  15  Barb.  26. 

Hermann  v.  Aaronson,  8  Abb.  Pr.  ^  Rule  6,  Sup.  Ct.   [See  Rule  5  General 
N.  S.  155.]  Rules  Practice,  1S8S.1 

a  [Code  Civ.  Proc,  §  579.  See  Wheeler  den-eer,  (i  Week.  Dig.  243;  Kellog 

V.  Miller,  61  How.  Pr.  ;Wfi;  People  v.  Herr,   1  Law  Bull.  !i:!;  Wheeler 

V.  Hinds,  .30  N.  Y.  472;  People  v.  v.  Wilcox.  7  Abb.  N.  S.  74;  Somer- 

Scott,  8  Hun,  566;  Fitch  v.    Van-  est  Bk.  v.  Huyck,  33  How.  Pr.  323.] 
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of  arrest,  exclusive  of  property  exempt  from  execution  ,  but  the 
*146]  ^^^^^  *°^  justification,  may  allow  more  than  two  bail  to 
justify  severally  in  amounts  less  than  that  expressed  in  the 
order,  if  the  whole  justification  be  equivalent  to  that  of  two  suffi- 
cient bail.i  The  sheriff,  however,  would  seem  to  be  authorized  to 
take  two  sureties  only,  each  of  whom  should  be  worth  the  re- 
quisite sum.  He  must  in  a  proper  case  take  bail,  provided  the 
sureties  offered  are  unexceptionable  and  sufficient.  Any  person 
having  the  qualifications  mentioned  may  be  bail  on  arrest  on  any 
such  order,  who  is  of  lawful  age,  except  persons  legally  incapaci- 
tated from  acting,  as  a  married  woman,  or  an  idiot,  a  person  de- 
clared to  be  of  unsound  mind,  or  an  habitual  drunkard,  for  whom 
a  committee  has  been  appointed ;  and  attorneys,  their  partners  and 
clerks,  whether  they  be  the  attorneys  in  the  action  or  not;  sheriffs 
and  their  deputies,  turnkeys  and  jailers,  and  persons  of  infamous 
character.^ 

§  335.  The  sheriff  need  not  personally  arrest  the  defendant  be- 
fore taking  bail,  for  it  will  be  good,  though  no  arrest  be  made.'^ 
So  it  may  be  taken  before  the  writ  or  order  is  delivered  to  the 
sheriff  for  execution,  but  not  before  it  is  issued.*  And  it  may  be 
taken  any  time  before  execution.^  The  sheriff  may  discharge  the 
defendant  from  arrest  on  mesne  process  without  bail,  if  he  have 
him  before  process  against  the  person  of  the  defendant  is  issued.. 
But  if  he  does  so  discharge  him  and  lie  has  him  not  at  such  time,, 
it  is  an  escape,  and  he  will  be  liable  as  bail. 

§  336.  Although  the  bail  taken  by  the  sheriff  must  be  in  the 
form  prescribed,  yet  a  bond  to  the  plaintiff  is  good.  So  any  other 
contract  or  undertaking  in  writing  to  the  plaintiff,  for  the  defend- 
ant's appearance,  will  be  valid,  and  if  such  an  undertaking  be 
given  by  the  defendant's  attorney,  which  is  usual  in  practice,  the 
court  will  in  general  enforce  it  by  attachment.  It  must,  however, 
be  to  the  plaintiff  by  name,  or  to  his  attornej'  for  him,  and  not  to 
the  sheriff,  otherwise  the  court  will  not  enforce  it.^ 

§  337.  The  defendant  may,  at  the  time  of  his  arrest,  instead  of 
giving  bail,  deposit  with  the  sheriff  the  amount  mentioned  in  the 
order.     The  sheriff  shall  thereupon  give  the  defendant  a  certificate 

1  Code,  §  194.   [See  Code  Civ.   Proc.,  §     "  Graham's  Pr.  145. 

5*79  and  cases  cited,  supra,  §  33.3.]         *  Watson,  88. 

2  Coster V.  Watson,  1.5  John.  535;  Bailey     ^  Code,  §  ISC. 

V.  Warden,  20  John.  129;  Bologne     "  Graham's  Pr.  147;  Decker  v.  Judson, 
v.  Voutrain,  Cowper,  828;  Craig  v.  16  N.  Y.  443. 

Scott,   1  Wend.   35;    The  King  v. 
Edwards,  4  Term  440. 
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of  the  deposit,  and  the  defendant  shall  be  discharged  out  of  cus- 
tody ;  and  the  sheriff  shall,  within  four  days  after  the  deposit,  pay 
tlie  same  into  court ;  and  shall  take  from  the  officer  receiving  the 
=ti-tA'T'\  same,  two  certificates  of  such  *payment,  the  one  of  which 
he  shall  deliver  to  the  plaintiff,  and  the  other  to  the  defend- 
ant. For  any  default  in  making  such  payment,  the  same  proceed- 
ings may  be  had  on  the  official  bond  of  the  sheriff  to  collect  the 
sum  deposited,  as  in  other  cases  of  delinquency.  At  any  time 
before  judgment,  bail  may  be  substituted  for  the  deposit,  and  the 
judge  before  whom  the  justification  is  had,  shall  direct  in  the  order 
of  allowance  that  the  money  deposited  be  refunded  by  the  sheriff 
to  the  defendant,  and  it  shall  be  refunded  accordingly. i 

§  338.  Within  the  time  limited  for  that  purpose,  the  sheriff 
shall  deliver  the  order  of  arrest  to  the  plaintiff  or  attorney  by  whom 
it  is  subscribed,  with  his  return  indorsed,  with  a  certified  copy  of 
the  undertaking  of  the  bail.  The  plaintiff  within  ten  days  there- 
after, may  serve  upon  the  sheriff,  a  notice  that  he  does  not  accept 
the  bail,  or  he  shall  be  deemed  to  have  accepted  it,  and  the  sheriff 
shall  be  exonerated  from  liability .^ 

§  339.  On  the  receipt  of  notice  that  the  plaintiff  does  not  ac- 
cept the  bail,  the  sheriff  or  defendant  may  within  ten  days  there- 
after, give  to  the  plaintiff  or  attorney  by  whom  the  order  of  arrest 
is  subscribed,  notice  of  the  justification  of  the  same  or  other  bail, 
(specifying  the  places  of  residence  and  occupations  of  the  latter,) 
before  a  judge  of  the  court  or  county  judge,  at  a  specified  time  and 
place ;  (which  must  be  within  the  county  where  the  arrest  was 
made,  or  the  bail  reside,)  and  the  time  to  be  not  less  than  five  nor 
more  than  ten  days  thereafter.  In  case  other  bail  be  given,  there 
shall  be  a  new  undertaking  in  the  form  mentioned.  For  the  pur- 
pose of  justification,  each  of  the  bail  shall  attend  before  the  judge 
at  the  time  and  place  mentioned  in  the  notice,  and  may  be  ex- 
amined on  oath,  on  the  part  of  the  plaintiff,  touching  his  suffi- 
ciency, in  such  manner  as  the  judge,  in  his  disci'etion  may  think 
proper.  The  examination  shall  be  reduced  to  writing  and  sub- 
scribed by  the  bail,  if  required  by  the  plaintiff.  If  the  judge 
find  the  bail  sufficient,  he  shall  annex  the  examination  to  the  un- 
dertaking, endorse  his   allowance  thereon,  and  cause   them  to  be 

1  Code,   §   197-199.     [Code  Civ.  Proo.,  2  Code,  §  192;   [Code  Civ.  Proc,  §577- 

§  584.     See  Wilson  v.  Ryder,  13  Civ.  as  amended  by  L.  1879,  c.  .542.     See 

Proc.  Uep.  70;  Lalce  v.   Ilaseltine,  Miles  v.  Clarice,  4  Bosw.  632;  Zimni 

12   Civ.    Proc.    Rep.   311;    s.  c.    18  v.   Ritterman,    6    Rob.    618];  The 

Abb.  N.  C.  320,  322;  Douglass  v  Col.  Ins.  Co.  v.  Force,  8  How.  Pr. 

Warren,  58  How.  Pr.  264.]  353. 
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filed  with  the  clerk  of  the  court  in  -which  the  action  is  pending  ; 
and  the  sheriff  shall  thereupon  be  exonerated  from  liability.  If 
the  security  fall  to  justify  at  the  time,  the  court  or  judge  thereof, 
or  a  county  judge,  may  grant  further  time  for  them  to  justify.^ 

§  340.  Bail  shall  not  be  liable  upon  their  undertaking,  taken 
upon  an  arrest  in  any  case  except  under  the  provision  of  the  third 
subdivision  of  section  one  hundred  and  seventy-nine  of  the  code, 
until, 

*1.   An  execution  against  the  property  of  the  defendant 
shall    have   been    issued    to    the    sheriff  of  the   county   in   '- 
which  such  defendant  was  originally  arrested,  and  the  same  shall 
have  been  returned  by  such  sheriff  unsatisfied,  in  whole  or  in  part ; 
and, 

2.  An  execution  against  the  body  of  the  defendant,  having  at 
least  fifteen  daj's  between  the  teste  and  return  day  thereof,  shall 
have  been  issued  to  the  same  sheriff,  and  by  hira  returned,  that 
the  defendant  could  not  be  found  in  his  county.  Upon  any  such 
execution  being  issued  and  delivered  to  the  sheriff,  it  shall  be  his 
duty  to  use  all  reasonable  endeavors  to  execute  the  same,  not- 
withstanding any  directions  he  may  receive  from  the  plaintiff  or 
his  attorney.  And  in  an  action  against  the  bail,  they  may  plead 
that  executions  against  the  property  and  against  the  body  of  the 
defendant  in  the  original  suit,  were  not  issued  as  herein  directed ; 
or  that  they  were  not  issued  in  sufficient  time  to  enable  the  sheriff 
to  execute  the  same  ;  or  that  directions  were  given  by  the  plaintiff 
or  his  attorney  to  prevent  the  service  of  the  said  writs,  or  either  of 
them  ;  or  that  any  other  fraudulent  or  collusive  means  were  used 
to  prevent  such  service  ;  and  if  any  such  defence  be  established, 
it  shall  entitle  the  bail  to  a  verdict.^ 

§  341.  The  bail  may  be  exonerated  either  by  the  death  of  the 
defendant,a  or  his  imprisonment  in  a  state  prison,*  or  by  his  legal 

1  Code,  §§  193,  195,  196;  Rule  5,   Sup.  c.  416;  see  Douglas  v.  Haberstro,  88 

Ct.       [Code    Civ.    Proc,     §     578]  N.  Y.  611,  reversing  s.  c.  62  How. 

Wheeler  V.  Miller,  61  How.  Pr.  396.;  Pr.  455;  25  Hun,  262];  Bradley  v. 

2  3  R.  S.  665,  §§  31-33.     [See  Code  Civ.  Bishop,   7  Wend.    352;    Bishop   v. 

Proc.,  §  599,  as  amended  by  L.  1877.  Earl,  17  Wend.  316. 

a  [Code   Civ.  Proc,  §  601,  as  amended  Thompson,  1  Hilt.  550;  Grantley  v. 

by  L.   1877,  c.  416.     See  Bank  of  Wheeler,  4  Lans.  491.] 
Geneva  v.    Reynolds,  12  Abb.   Pr.      b  [Code  Civ.  Proc.,  §  600.     See  Walsh 

81,  n;  s.   c.   21   How.  Pr.   143;  12  v.   Schultz,  7   Civ.  Proc.  Rep.  209; 

Abb.  Pr.   179;  Walsh  v.  Schultz,  7  s.  c.   67  How.  Pr.  173;  Nehreshei- 

Civ.  Proc.  Rep.  209,  211,  214;  s.  c.  mer  v.  Bowe,    16  Week.  Dig.   333; 

1   How.  Pr.  N.  S.  507,  affirming  5  Cathcart  v.  Cannon,  1  Johns.   Cas. 

Civ.  Proc.  Rep.  358;    s.  c.  67  How.  28;  Loftin  v.  Fowler,  18  Jolins.  33o; 

Pr.  173;  Cosine  v.  Walter,  53  N.  T,  Steelman  v.  Mattix,  9  Vroom.  247; 

301 ;  Warren  Maufg.  Co.  v.  Chris-  s.  c.  20  Am.  Eep.  389.] 
tian,  1  Law    Bull.   21;  Merritt  v. 
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discharge  from  the  obligation  to  render  himself  amenable  to  tlie 
process,"  or  by  his  surrender  to  the  sheriff  of  the  county  where  he 
was  arrested,''  in  execution  thereof,  within  twenty  days  after  the 
commencement  of  the  action  against  tlie  bail,  or  within  such 
farther  time  as  may  be  granted  by  the  court.^  The  bail  will  also 
be  relieved  where  the  defendant  was  not  liable  to  arrest.^  And 
where  the  defendant  has  been  discharged  under  the  insolvent  laws, 
the  bail  will  be  released ;  and  in  such  case  the  court  will  not  in- 
quire into  the  regularity  of  the  discharge.^  So  too,  they  will  be 
discharged  if  the  plaintiff  gives  time  to  the  principal.*  When  bail 
is  exonerated  on  payment  of  costs,  they  must  seek  the  plaintiff, 
and  pay  them,  without  demand  or  presentment  of  the  bill. 

§  342.  At  any  time  before  a  failure  to  comply  with  their  under- 
taking, the  bail  may  surrender  the  defendant  in  their  exoneration 
or  he  may  surrender  himself  to  the  sheriff  of  the  county  where  he 
was  arrested,  in  the  following  manner : 

1.  A  certified  copy  of  the  undertaking  of  the  bail  shall  be  de- 
*14Q1  livered  *to  the  sheriff,  who  shall  detain   the  defendant  in 

his  custody  thereon,  as  upon  an  order  of  arrest,  and  shall, 
by  a  certificate  in  writing,  acknowledge  the  surrender. 

2.  Upon  the  production  of  a  copy  of  the  undertaking  and 
sheriff's  certificate,  a  judge  of  the  court,  or  county  judge,  may, 
upon  a  notice  to  the  plaintiff,  of  eight  days  with  a  copy  of  the 
certificate,  order  that  the  bail  be  exonerated ;  and  on  filing  the 
order,  and  the  papers  used  on  such  application,  they  shall  be  ex- 
onerated accordingly.  But  this  shall  not  apply  to  an  arrest,  for 
the  cause  mentioned  in  subdivision  three  of  section  one  hundred 
and  seventy-nine  of  the  Code,  so  as  to  discharge  the  bail  from  an 
undertaking  given  to  the  effect  provided  by  section  two  hundred 
and  eleven  of  the  Code.^ 

§  343.  For  the  purpose  of  surrendering  the  defendant,  the  bail, 

1  Code,  §  191.  6  Code,  §  188;  [Code  Civ.  Proc,  §  592. 

2  Russell  T.    Champion,  9  Wend.  462;  See  Millt  v.  Waite,  18  Abb.  N.  C. 

White  T.  Blake,  22  Wend.  612.  238;  Havemeyer  Sugar  Refining  Co. 

'  Russell    V.    Packard,    9   Wend.    431;  v.   Taussig,   44  Hun,  478;  s.  c.  12 

Trumbull  v.  Healey,  21  Wend.  670.  Abb.  N.  C.  60;  12  Civ.  Proc.   Rep. 

«  Rathbone  v.    Warren,    10  John.  587;  250;  Haberstro  v.  Bedford,  43  Hun, 

Graham's  Pr.  443.  206.] 

o  [Code  Civ.  Proc,  §601,  as  amended  by  rington,   21   How.  Pr.  143;  s.  c.  12 

L.  1877,  c.  41G.     See  Mills  v.   Hil-  Abb.  Pr.  81,  n;  Gilbert  v.  Bulklev, 

dreth.   81   N.    Y.   91;  s.  o.  12  Abb.  1  Duer.  (i(iS;  Bk.  of  Geneva  v.  Rey- 

Pr.   81,  n;  Obregon   v.    DeMeir,  54  nolds,  20  How.  Pr.  18;  s.  c  12  Abb. 

How.  Pr.  390;  Brandt  v.  The  Mayor,  Pr.  81;  Warren  Manf:;.  Co.  v.  Chris' 

49  N.  Y.  Super.  .507.]  tian,  1    Law    Bull.   21;  Cozine    v. 

ft  [Code  Civ.  Proc,  §601,  as  amended  by  Walter,  5.^)  N.  Y.  304.1 
L.  1877,  c.  416.     See  Hayes  v.  Car- 
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at  any  time  or  place  before  they  are  finally  charged,  may  them- 
selves arrest  him,  or  by  written  authority  endorsed  on  a  certified 
copy  of  the  undertaking,  may  empower  any  person  of  suitable  age 
and  discretion,  to  do  so.i  The  rights  and  powers  of  the  bail  are 
the  same  in  civil  as  in  criminal  cases  ;  and  they  may  seize  tiie  de- 
fendant in  the  same  manner  and  times  and  places  in  the  former  as 
in  the  latter  case.^  And  they  may  surrender  him  tliough  they 
have  not  justified,  and  it  is  not  necessary  that  all  the  bail  should 
unite  in  the  surrender.^ 

§  344.  If,  after  being  arrested,  the  defendant  escape,  and  is  not 
retaken  by  the  sheriff,  or  be  rescued,  or  bail  be  not  given  or  justi- 
fied, or  the  signature  of  the  surety  is  forged,*  or  a  deposit  be  not 
made  instead  of  bail,  the  sheriff  shall  himself  be  liable  as  bail.^ 
But  he  may  discharge  himself  from  such  liability  by  the  giving  and 
justification  of  bail  as  required  to  be  taken  on  the  arrest,  at  any 
time  before  process  against  the  person  of  the  defendant  to  enforce 
an  order  or  judgment  in  the  action,^  which  bail  may  surrender  the 
defendant  without  justifying."  And  it  has  been  held  in  two  late 
cases  in  the  New  York  common  pleas,  that  where  the  sheriffs 
liability  becomes  fixed  as  bail  in  any  of  the  above  cases,  he  has  all 
the  rights  of  bail.  He  may  retake  the  defendant  if  he  choose,  as 
bail,  without  farther  process,  and  witliout  putting  in  bail,  in  the 
same  manner  as  bail  may  do ;  and  he  may  be  released  or  exoner- 
ated from  such  liability  in  the  same  cases  and  in  the  same  manner 
as  bail.  If  the  defendant  escape,  the  sheriff  may  retake  him  by 
virtue  of  the  original  arrest,  at  any  time,  before  the  return  day  of 
the  order,  whether  the  escape  be  voluntary  or  *negligent.  r^^^  rn 
But  if  the  escape  be  negligent,  that  is,  if  it  occurred  with 
out  the  knowledge  or  assent  of  the  officer,  then  he  may  retake 
him  by  virtue  of  such  original  arrest,  at  any  time,  whether  befoi'e 
or  after  t'lie  return  day,  in  the  same  manner  and  time  and  places 
as  bail  may  take  their  principal.^  The  bail  taken  upon  the  arrest 
sliall,  unless  they  justify,  or  otlier  bail  be  given  or  justified,  be 
liable  to  the  sheriff  by  action  for  damages  which  he  may  sustain 
by  reason  of  such  omission.^ 

1  Code,  §  189.  "  Rex  V.  Butcher,  Peake's  N.  P.  1(39. 

2  Ante,  §§  132-134.  '  Burchere  v.  Colsen,  2  Strange  8iJ7. 

3  In  Re  Taylor,  7  How.  212;  Marsh  v.      »  Ante,  §  1-37. 

Bancroft.  1  Metcalf  497.  '  Code,  §  203.     [Code  Civ.  Proc.  §  589, 

^  Metcalf  V.  Stryker,  31  Barb.  62.  as    amended    by  L.    1877,  c.  416]; 

^  Code,  §  201.     [See   Code  Civ.   Proc,  Clapp  v.  Schutt,  44  Barb.  9. 

§  ,587.    as   amended  by  L.    1877,  c. 

416.] 
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§  345.  Where  an  order  is  made  for  the  arrest  of  the  defendant, 
under  the  third  subdivision  of  section  one  hundred  and  seventy- 
nine  of  the  Code,  in  a  case  where  property  is  sought  to  be  re- 
covered, which  is  claimed  to  be  unjustly  detained,  and  where  it  or 
any  part  thereof,  has  been  concealed,  removed  or  disposed  of,  so 
that  it  cannot  be  found  or  taken  by  the  sheriff,  and  with  the  intent 
that  it  should  not  be  so  found  or  taken,  or  witli  the  intent  to  de- 
prive the  plaintiff  of  the  benefit  thereof,  if  the  defendant  is  arrested 
the  undertaking  shall  be  conditioned  for  the  delivery  of  the  prop- 
erty to  the  plaintiff,  if  such  delivery  be  adjudged,  and,  for  the 
payment  to  him  of  such  sum  as  may,  for  any  cause  be  recovered 
against  the  defendant.^  The  bail  in  this  case  is  virtually  for  any 
judgment  the  plaintiff  may  recover  in  the  transaction.^  And  the 
bail  cannot  be  exonerated  from  their  liability  under  the  provisions 
of  section  one  hundred  and  eighty-eight  of  the  Code,  relative  to 
the  surrender  of  a  defendant  on  arrest.**  It  has  been  held  that  the 
order  of  arrest  may  be  in  a  specified  sum.* 

§  346.  "Within  ten  days  after  the  arrest,  the  sheriff  shall  file  the 
original  affidavits  on  which  the  order  of  arrest  was  made,  with  the 
clerk  of  the  court  where  the  action  is  pending.^ 

§  347.  After  the  bail  bond  or  undertaking  is  executed,  or  a 
deposit  in  lieu  of  bail  is  made,  or  the  sheriff  has  received  written 
authority  from  the  plaintiff  for  the  defendant's  discliarge,  he  should 
then  search  for  detainers  for  him,  or  whether  similar  process  be 
then  in  the  hands  of  his  deputies ;  and  if  there  be  none,  he  should 
discharge  him  from  custody,  on  payment  of  the  fees  for  the  bail 
bond.  And  the  sheriff  is  allowed  a  reasonable  time  to  search  for 
detainers,  before  lie  so  discharges  the  defendant.  And  he  may 
detain  the  defendant  until  his  fees  are  paid,  but  the  plaintLff's 
attorney  has  no  lien  upon  the  defendant  for  his  costs.^ 

1  Code,  §§  187,  211 ;  [Code  Civ.  Proc,  §     '  Rule  4,  Sup.  Ct.     [See  Code  Civ.  Proc., 
„  „  57o.]  §  562,  as  amended  by  L.  1877,  c.  416, 

2  Roberts  v.  Randall,  3  Sandf.  707.  and  L.  1879,  c.  542  ] 

8  Code,  §  188.  6  sewell  171;  Watson  108. 

«  Tracy  v.  Griffin,  50  Barb.  70. 
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*CHAPTER  XIX. 

OF  THE  SERVICE  OF  THE  SUMMONS.^ 


[*151 


§  348.  The  summons  may  be  served  by  the  sheriff  of  the  county 
where  the  defendant  may  be  found,  or  by  any  other  person  not  a 
party  to  the  action.^  As  any  person  may  serve  the  summons,  a 
sheriff  may  do  so  in  any  place  within  the  state,  whether  within  his 
county  or  beyond  its  limits ;  but  in  such  last  case  he  acts  as  a  pri- 
vate individual  and  the  proof  of  service  must  be  the  same  as  where 
such  service  is  made  by  a  private  individual.^ 

§  349.  The  service  shall  be  made,  and  the  summons  returned, 
with  proof  of  such  service  to  the  person  whose  name  is  subscribed 
thereto,  with  all  reasonable  diligence.^  And  the  person  subscrib- 
ing the  summons,  may,  at  his  option,  by  indorsement  thereon,  fix 
a  time  for  the  service  thereof,  and  the  service  shall  be  made  by 
the  officer  accordingly.''  If  the  sheriff  fails  to  make  return  of  ser- 
vice  of  the  summons,  by  the  time  fixed  thereon  within  which  such 
service  shall  be  made,  or  within  a  reasonable  time,  if  no  such  time 


1  Cotle,  §  13".  [Code  Civ.  Proc,  §  425. 
See  Wood  v.  Knapp,  100  N.  T.  109; 
Hunter  v.  Lester,  10  Abb.  Pr.  260; 
s.  c.  IS  How.  Pr.  347;  Myers  v. 
Overton,  2  Aljb.  Pr.  344;  Supreme 
Court  Kules,  Xo.  18] ;  Litchfield  v. 
Burwell,  5  How.  Pr.  341. 

a  Ala.— P.  C.  1867,  §  2564. 
[Ark.— Dig.  Stat.  1884,  §§  5304-5317.] 
[Ariz.-R.  S.  1887,  p.  827,  §  2155.] 
Cal.— Dig.  1860,  p.  170;  Laws  1861,  p. 

496.     [Deer.  Codes  &  St.  1885,  Vol. 

3,  §§  410-415,  473.] 
Conn.— Rev.  1866,  pp.    1,   4.     [Gtenl. 

St.  Conn.,  1888,  §§  906-96:5.] 
[Dak.— Code  Civ.  Proc.  1885,  §  102.] 
Fa.— Dig.  1S47,  p.  325. 
111.— 1   St.   241.     [111.  Rev.  Sts.  1887, 

pp.  1091-109,3.] 
Ind.— R.  S.   1852,  p.  35.     [Ind.  Rev. 

Sts.  1881,  §§  315-317.] 
la.— Rev.  1860,  p.  498. 
Kan.— Gen.  St.  1868,  p.  640.     [Kan. 

Comp.  L.  1885,  §§  3856.  3858,  3862- 

3870.] 
Mass. -St.    1860,     622.      [Pub.     Sts. 

Mass.  1887.  p.  985.] 
[Mich.— How.  St.  1882,  §  7300.] 
Minn.— Rev.  1866,  p.  466.  ]^9 


2  Ante,   §   47;   The  Farmers'  L.  &  Tr. 
Co  V.  Dickson,  17  How.  Pr.  477. 

3  Anon.,  10  Wend.  572. 
<  Code,    §   133.      [Code    Civ.     Proc,  § 

425.] 


[Miss.— Rev.  Code  1880,  §  1527.] 

Mo.— Gen.  St.  654. 

Xeb.— R.  S.  404.     [Id.   1887,  p.  305.] 

Xev.— St.  1869,  p  200. 

N.  H.— Gen.  St.  1867,  413.     [Genl.  L. 

1878,  p.  515.] 
0.— 2  R.  S.  962;   Sup't  R.  S.  542. 
On. -Gen.  L.  150. 
[Or.— .Vnn.  Laws  1S87,  Vol.  l,pp.  175, 

181,  182,  187.] 
[N.  C— Batt.  Rev.  ls73,  1.58  et  seq.] 
Penn.— Dig.  1861,  30, 
S.  C— Code,  pp.   456,    520.      [Bright. 

Purd.  Dig.  Pa.  1SR3,  Vol.  1,  p    57.] 
[Comp.  L.  Utah  1888,  Vol.  2,  §§  3207- 

,3208.] 
Vt.— Gen.   St.    1863,    p.    289.     [Rev. 

Laws  1880,  §§  849-861.] 
Wis.— R.  S.  718.     [Id.  1878,  §  629  et 

seq.] 
[Wyo.— Comp.  L.  1876,  p.  41.] 
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is  SO  fixed,  he  may  be  proceeded  against  as  in  other  cases  of  neglect 
to  make  due  return  of  process. ^ 

§  350.  The  service  may  be  made  at  the  same  time  and  places  as 
any  otliei'  process  in  civil  cases.  But  in  making  the  service  the 
officer  has  no  more  power  than  any  individual.  He  may  enter  the 
defendant's  house  in  the  day  or  the  night  time  to  make  the  ser- 
vice, peacefully  if  he  can,  but  he  has  no  right  to  enter  forcibly  or 
against  the  ovs^ner's  wishes. 

§  851.  The  summons  shall  be  served  by  delivering  to  and  leav- 
ing with  the  person  served,^  a  copy  thereof  as  follows  : 

1.  If  the  suit  be  against  a  corporation,  to  the  president  or  other 
*1591  *^6ad  of  the  corporation,  secretarj^,  cashier,  treasurer,  a  di- 
rector or  managing  agent  thereof;  but  such  service  can  be 

made  in  respect  to  a  foreign  corporation  only  when  it  has  property 
within  this  state,  or  the  cause  of  action  arose  therein ;  or  when 
such  service  shall  be  made  within  this  state  jiersonallj-  upon  the 
president,  treasurer  or  secretary  thereof.^  And  the  managing 
agent  must  be  one  whose  agency  extends  to  all  the  transactions  of 
the  company  ;  one  who  is  engaged  in  the  management  of  the  cor- 
poration in  distinction  to  the  management  of  a  particular  branch 
or  department  of  its  business.  This  however  must  be  understood 
as  having  reference  to  the  regularitj^  of  the  proceedings  in  the 
action,  and  not  as  to  the  duty  of  the  sheriff  in  the  service  of  such 
process.  If  any  summons  against  a  corporation  be  delivered  to 
him  for  service,  it  will  be  his  dutj^  to  make  the  best  service  that 
he  can  under  the  circumstances,  and  make  return  thereof  accord- 
ing to  the  fact.*  All  process  and  papers  for  the  commencement 
of  actions  or  legal  proceedings  against  the  corporation  of  the  city 
of  New  York  shall  be  served  either  on  the  mayor,  comptroller  or 
the  counsel  for  the  corporation.^  In  all  legal  proceedings  against 
boards  of  supervisors,  the  first  process  and  all  other  proceedings 
required  to  be  served,  shall  be  served  on  the  chairman  or  clerk  of 
the  board ;  ® 

2.  If  against  a  minor  under  the  age  of  fourteen  years,  to  such 

1  Ante,  Chs.  .5,  16;  Ante,  §  40.  ^  i  xt.  S.  901,  §  3.     [2  R.  S.,  8th  ed.   p 

2  [Code  Civ.  Proc.,  §§426-429;  Supreme  1077,  §  3.     See  Newman  v.  Super- 

Court  Rule,  No.  18.]  visors  of  Livingston  Co.,  4.5  N    Y 

»  Code,  §  134.     [Code  Civ.  Proc,  §  4.31,  676;  Hill  v.  Board  of  Supervisors  of 

432.]     Curtis  v.  The  Avon  &  Mt.  M.  L.  Co.,  12  N.  Y.  .53;  People  v  Cook, 

R.  R.,  49  Barb.  149.  8  N.  Y.  67;  Bradv  v.  Supervisors  of 

*  Hulbert  v.  The  Hope  Ins.  Co.  4  How.  N.  Y.  2  Sandf.  460. 

Pr,  27-5;  Brewster  v.  The  Mich.  C. 
R.  R.  Co..  5  How.  Pr.  183. 

•  4  R.  S.  764,  §  4. 
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minor  personally,  and  also  to  his  father,  mother,  or  guardian,  or 
if  there  be  none  witliui  the  state,  then  to  any  person  having  the 
care  and  control  of  sach  minor,  or  with  whom  he  shall  reside,  or 
iu  whose  service  he  shall  be  employed  ; 

3.  If  against  a  jjerson  judicially  declared  to  be  of  unsound  mind, 
or  incapable  of  conducting  his  own  affairs  in  consequence  of  hab- 
itual drunkenness,  and  for  whom  a  committee  has  been  appoint- 
ed, to  such  committee  and  to  the  defendant  personally; 

4.  In  all  other  cases  to  the   defendant  personally  ;  ^ 

5.  If  the  defendant  resides  in  this  state,  the  officer  shall  make 
proper  and  diligent  effort  to  serve  such  process  upon  him,  and  if 
he  cannot  be  found,  or  if  found,  avoids  or  evades  service,  such 
officer  shall  make  return  that  proper  and  diligent  effort  has  been 
made  to  serve  such  process  on  the  defendant,  and  that  such  de- 
fendant cannot  be  found,  or  avoids  or  evades  such  service,  so  that 
the  same  cannot  be  made  personally  by  such  proper  diligence 
and  effort ;  ^ 

*6.  If  an  order  shall  be  made  under  the  statute  directing   r^^-.  rq 
the  mode  of  serving  the   summons   upon  any   defendant  in 
the  case  last  mentioned,  the  same  shall  be  served  by   the  officer  in 
the  manner  pointed  out  bj'  such  order. ^ 

§  352.  Everj-  insurance  and  other  corporation  created  by  the 
laws  of  any  other  state,  doing  business  in  this  state,  shall,  within 
tliirty  days  after  the  passage  of  this  act,  designate  some  person 
residing  in  each  county  where  such  corporation  transacts  business, 
upon  whom  process,  issued  by  authority  of,  or  under  any  law  of 
this  state,  may  be  served,  and  within  the  time  aforesaid  shall 
file  such  designation  in  the  office  of  the  secretary  of  state  ;  and  a 
copy  of  such  designation,  duly  certified  by  said  officer,  shall  be 
evidence  of  such  appointment.  And  it  shall  be  lawful  to  serve  on 
such  person  so  designated  any  process  issued  as  aforesaid  ;  such 
service  shall  be  made  on  such  person  in  such  manner  as  shall  be 
prescribed  in  case  of  service  required  to  be  made  on  any  resident 
of  this  state,  and  such  service  shall  be  deemed  to  be  a  valid  service 
thereof.  In  all  cases  where  such  designation  shall  not  be  made 
as  aforesaid  and  such  foreign  corporation  cannot  be  served  with 
such  process  according  to  the  present  provisions  of  law,  it  shall  be 
lawful  to  serve  such  process  on  any  person  who  shall  be  found 
within  this  state  acting  as  the  agent  of  said  corporation,  or  doing 

1  Code.  §  1.34.     [Code  Civ.  Proc,  §  427.]     '  Ante,  §  289. 

2  3  K.  S'.  739,  §  100.     [Code  Civ.  Proc., 

§  438.] 
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business  for  them.  Service  made  in  accordance  with  any  provision 
of  said  act  shall  be  as  effectual  as  if  made  in  the  form  and  manner 
required  by  law,  and  shall  be  deemed  a  full  compliance  with  any 
statute  requiring  personal  or  other  service  to  be  made.  The  term 
"process,"  in  said  act,  shall  be  held  and  deemed  to  include  any  writ, 
summons  or  order  whereby  any  action,  suit  or  proceeding  shall  be 
commenced,  or  which  shall  be  issued  in  or  upon  a,iiY  action,  suit 
or  proceeding,  by  any  court,  officer  or  magistrate.^ 

§  353.  The  proof  of  service  of  a  summons  and  of  the  complaint 
or  notice,  if  any  accompany  the  same,  must  be  as  follows  : 

1.  If  served  by  the  sheriff  within  his  county,  his  certificate  there- 
of;  or, 

2.  If  served  by  any  other  person,  or  if  served  by  the  sheriff  out 
of  his  county,  the  affidavit  of  the  person  serving ;  or, 

3.  The  written  admission  of  the   defendant. 

Such  certificate,  affidavit  or  admission  must  state  the  time  and 
place  of  the  service  ;  upon  whom  served,  and  how  served,  and  it 
must  also  show  in  what  action  the  service  was  made.  If  the  certifi- 
*1W\  '^^*-®'  *affidavit  or  admission  is  indorsed  upon  the  summons, 
or  annexed  thereto,  it  will  be  sufficient  to  refer  to  it  for  the 
title  of  the  cause,  but  if  there  be  no  copy,  then  the  title  of  the 
cause,  with  the  name  of  the  court  should  be  given.  When  such 
service  is  made  bj'  any  other  person  than  the  sheriff  within  his  coun- 
ty, it  shall  be  necessary  for  such  person  to  state  in  his  affidavit 
of  service,  when,  and  at  what  particular  place  he  served  the  same, 
and  that  he  knew  the  person  served  to  be  the  person  mentioned 
and  described  in  the  summons,  as  defendant  therein,  and  also  state 
in  his  affidavit,  whether  he  left  with  the  defendant  such  copy,  as 
well  as  delivered  it  to  him.^  In  the  case  of  a  defendant  who  cannot 
be  found,  the  proof  of  the  failure  to  serve  may  be  by  certificate 
or  affidavit  of  the  officer;  but  the  proof  of  the  service  of  the 
papers  in  the  manner  prescribed  by  the  court  or  judge  must  be  by 
affidavit.^ 

1  3  R.  S.  874,  §§  1,  2,  3,  4.  well,  o  How.  Pr.  .S41. 

■'  Code,  §  138;   [Code  Civ.  Proc,  §  4:34;]      »  3  R.  S.  739,  §  100;  [Code  Civ.  Proc, 
Rule  18  Sup.  Ct. ;  Litchfield  v.  Bur-  §  1689  et  seq;]  Ante,  §  289. 
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§  354.  Where  personal  property  of  one  is  wrongfully  detained 
by  another,  the  plaintiff  in  an  action  to  recover  the  possession  may, 
at  the  time  of  issuing  the  summons,  or  at  any  time  before  answer, 
claim  the  immediate  delivery  of  such  property,  in  the  manner 
hereinafter  mentioned. ^ 

§  355.  Where  a  delivery  is  claimed,  an  affidavit  must  be  made 
by  the  plaintiff,  or  some  one  on  his  behalf,  showing, 

1.  That  the  plaintiff  is  the  owner  of  the  property  claimed,  (par- 
ticularly describing  it,)  or  is  lawfully  entitled  to  the  possession 
thereof,  by  virtue  of  a  special  property  therein,  the  facts  in  respect 
to  which  shall  be  set  forth  ; 

2.  That  the  property  is  wrongfully  detained  by  the   defendant ; 

3.  The  alleged  cause  of  the  detention  thereof,  according  to  his 
best  knowledge,  information  and  belief  ; 

*4.  That  the  same  has  not  been  taken  for  a  tax,  assess- 
ment or  fine,  pursuant  to  a  statute  ;  or  seized  under  an  ex- 
ecution or  attachment  against  the  property  of  the  plaintiff,  or  any 
of  them  ;  2  or  if  so  seized,  that  it  is,  by  statute,  exempt  from  such 
seizure  ;  and 


[*155 
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5.  The  actual  value  of  the  property.^ 

§  356.  The  plaintiff  or  his  attorney  may,  thereupon,  by  an  in- 
dorsement in  writing,  upon  the  affidavit,  require  the  sheriff  of  the 
county  where  the  property  claimed  maybe,  to  take  the  same  from 
the  defendant  and  deliver  it  to  the  plaintiff.^ 

§  357.  The  plaintiff  shall  also  cause  to  be  executed  an  under- 
taking by  one  or  more  sufficient  sureties,  to  the  effect  that  they  are 
bound  in  double  the  value  of  the  property  as  stated  in  the  affidavit 
for  the  prosecution  of  the  action,  for  the  return  of  the  property  to 
the  defendant,  if  return  thereof  be  adjudged,  and  for  the  payment 
to  him  of  such  sum  as  may,  for  any  cause  be  recovered  against  the 
plaintiff.^  The  sheriff  should,  in  all  cases  require  the  sureties  to 
any  undertaking  he  is  required  to  receive  or  approve  in  these  pro- 
ceedings, whether  given  by  the  plaintiff  or  the  defendant,  to  make 
the  usual  affidavit  of  justification,  and  acknowledge  the  undertak- 
ing in  the  same  manner  as  deeds  of  real  estate  are  acknowledged, 
before  he  receives  or  approves  the  same.* 

§  358.  Such  affidavit  and  indorsement  thereon,  with  the  under- 
taking, together  with  copies  of  each  of  such  papers,  shall  be  de- 
livered to  the  sheriff.  If  he  is  of  the  opinion  that  the  sureties 
named  in  the  undertaking  are  sufficient,  he  shall  indorse  his  ap- 
proval thereof  upon  such  undertaking,  and  shall  make  the  copy 
thereof  correspond  thereto.  The  sheriff  has  no  right  to  dispense 
with  the  undertaking.^ 

§  359.  On  receiving  such  papers,  and  after  he  has  so  approved 
of  the  sureties  in  the  undertaking,  the  sheriff  shall  forthwith  take 
the  property  described  in  the  affidavit,  if  it  be  within  his  county, 
and  be  in  the  possession  of  the  defendant  or  his  agent.  If  it  has 
passed  out  of  the  possession  of  the  defendant  or  his  agent,  the 
sheriff  will  not  be  justified  in  taking  it.  If  such  property  or  any 
part  thereof  be  concealed  in  a  building  or  enclosure,  the  officer 
shall  publicly  demand  its  delivery ;  and  if  it  be  not  delivered  he 
shall  cause  the  building  or  enclosure  to  be  broken  open,  and  take 
the  property  into  his  possession,  and  if  necessary,  he  may  call  to 
his  aid  the  power  of  the  county.^  The  sheriff  shall  also,  without 
delay,  serve  on  the  defendant,  a  copy  of  the  affidavit,  notice  and 
Ji5^r^-,  undertaking,  by  delivering  the  same  to  *him  personally,  if 
he  can  be  found  ;  or  to  his  agent,  from  whose  possession  the 

1  Code,  §  207.  [Code  Civ.  Proc,  §  1695.1     ^  i  Code    §  200;    [Code   Civ.  Proc.     § 

2  Code,  §  2ns.  [Code  Civ.  Proc,  §  1694.]  1699] ;  Wilson  v.  Williams,  18  Wend. 
8  Code,  §  209.  [Code  Civ.  Proc,  §  1694,             581;  1  Code  Rep.  62. 

1699.]  ■        '=  Ante,  §  36. 

*  EuleeSup.  Ct.  1883. 
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property  is  taken ;  or  if  neither  can  be  found,  by  leaving  them  at 
the  usual  place  of  abode  of  either  such  agent  or  defendant,  with 
some  person  of  suitable  age  and  discretion.  When  the  sheriff 
seizes  such  propertj'  he  shall  keep  it  in  a  secure  place,  and  retain 
it  in  his  custody  until  it  is  determined,  as  hereinafter  mentioned, 
who  is  entitled  to  the  possession  of  the  same.^ 

§  360.  The  defendant  may,  within  three  days  after  the  service 
of  a  copy  of  the  affidavit  and  undertaking,  give  notice  to  the  sheriff 
that  he  excepts  to  the  sufficiency  of  the  sureties.  If  he  fail  to  do 
so,  he  shall  be  deemed  to  have  waived  all  objection  to  them. 
Wlien  the  defendant  excepts  the  sureties  shall  justify  on  notice,  in 
like  manner  as  up  on  bail  upon  arrest.^  And  the  sheriff  shall  be 
responsible  for  the  sufficiency  of  the  sureties  until  the  objection 
to  them  is  either  waived  as  above  mentioned,  or  until  they  shall 
justify,  or  new  sureties  shall  be  substituted  and  justify.  If  the 
defendant  excepts  to  the  sureties  he  cannot  reclaim  the  property 
as  hereinafter  mentioned.^ 

§  361.  At  any  time  before  the  delivery  of  the  property  to  the 
plaintiff,  the  defendant  may,  if  he  does  not  except  to  the  sureties  of 
the  plaintiff,  require  the  return  of  the  property  upon  giving  to  the 
sheriff  a  written  undertaking,  executed  by  two  or  more  sufficient 
sureties,  to  the  effect  that  they  are  bound  in  double  the  value  of 
the  property,  as  stated  in  the  affidavit,  for  the  delivery  thereof  to 
the  plaintiff,  if  such  delivery  be  adjudged,  a.nd  for  the  payment  to 
him  of  such  sum  as  may  for  any  cause,  be  recovered  against  the 
defendant.  If  a  return  of  the  propertj^  be  not  so  required  within 
three  days  after  the  taking  and  service  of  notice  to  the  defendants, 
it  shall  be  delivered  to  the  plaintiff,  unless  it  be  claimed  by  a  third 
person  as  mentioned  in  the  two  hundred  and  sixteenth  section  of 
the  Code.* 

§  362.  The  defendant's  sureties,  upon  a  notice  to  the  plaintiff 
of  not  less  than  two  nor  more  than  six  days,  shall  justify  before  a 
judge  of  the  court  or  a  county  judge  in  the  same  manner  as  upon 
bail  upon  arrest ;  upon  such  justification  the  sheriff  shall  deliver 
the  property  to  the  defendant.  The  sheriff  shall  be  responsible 
for  the  defendant's  sureties  until  they  justify,  or  until  justification 
is  completed  or  expressly  waived,  and  may  retain  the  property 
until  that  time,  but  if  they  or  others  in  their  place,  fail  to  justify 

1  Code,  §§  209,  215;  [Code  Civ.  Proc,  §     s  Code,  §  210.  [Code  Civ.  Proc.  §  1704.] 

1702];   Moore  v.  Westervelt,  27  N.     *  Post,   §  ,36.3;    Graham    v.    Wells,    18 
T.  234.  How.  Pr.  376. 

2  Ante,  §  339. 
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at  the  time  ajid  place  appointed,  he  shall  deliver  the  property  to 
the  plaintiff.!     The  qualifications  of  sureties  and  their  justification 
shall  be  as  are  prescribed  *by  sections  one  hundred   and   r-^^  r- 
Minety-four  and  one  hundred  and  ninety-five  of  the   Code, 
in  respect  to  bail  upon  an  order  of  arrest.^ 

§  363.  If  the  property  taken  be  claimed  by  any  other  person 
than  the  defendant  or  his  agent,  and  such  person  shall  make  affi- 
davit of  his  title  thereto,  and  right  to  the  possession  thereof, 
stating  the  grounds  of  such  riglit  and  title,  and  serve  the  same 
upon  the  sheriff,  the  sheriff  shall  not  be  bound  to  keep  the  prop- 
erty, or  deliver  it  to  the  plaintiff,  unless  the  plaintiff  on  demand 
of  him  or  his  agent  shall  indemnify  the  sheriff  against  such  claim, 
by  an  undertaking,  executed  by  two  sufficient  sureties,  accom- 
panied by  their  affidavits,  that  they  are  each  worth  double  the 
value  of  the  property  as  specified  in  the  affidavit,  and  freeholders 
and  householders  of  the  county.  And  no  claim  to  such  property 
by  any  other  person  than  the  defendant  or  his  agent  shall  be 
valid  against  the  sheriff  unless  made  as  aforesaid,  and  not  with- 
standing sucli  claim,  when  so  made,  he  may  retain  the  property  a 
reasonable  time  to  demand  such  indemnity.^ 

§  364.  The  sheriff  shall  in  all  cases,  unless  the  matter  is  sooner 
adjusted  by  the  parties,  retain  the  property  in  his  possession  until 
the  expiration  of  three  days  from  the  time  of  taking  the  same,  and 
the  service  of  notice  to  the  defendant.  If  at  the  expiration  of 
such  three  days,  neither  the  defendant  nor  any  other  person  has 
claimed  a  delivery  of  such  property,  the  sheriff  phall  deliver  the 
same  to  the  plajntiff,  and  not  before.  And  so  it  shall  be  delivered 
to  the  plaintiff,  where  the  defendant  has  in  due  time  claimed  a 
redelivery  of  the  property,  if  his  sureties  or  others  in  their  place 
fail  to  justify  at  the  time  and  place  appointed.  But  if  the  defend- 
ant's sureties  have  justified  on  notice  to  the  plaintiff,  or  if  justifi- 
cation is  expressly  waived,  the  sheriff  shall  then  redeliver  such 
property  to  such  defendant.  When  the  property  is  claimed  in  due 
form  by  another  person,  the  sheriff  may  retain  it  a  reasonable 
time  to  demand  indemnity  from  the  plaintiff.  If  such  plaintiff 
refuse  to  give  such  indemnity,  the  sheriff  may  release  the  pos- 
session of  the  property.  Wlien  the  plaintiff  or  defendant  is  en- 
titled to  the  possession  of  the  property   as   aforesaid,  the  sheriff 

1  Code,  §  212.  [Code  Civ.  Proc.,  §  1704.1     «  Code,  §  216.  [Code  Civ.  Proc,  §  1706.] 

2  Code,  213;  [Code  Civ.  Proc,  §  1705.J 

Ante,  §  339. 
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shall  deliver  the  same  to  him  on  receiving  his  fees  for  taking  the 
same,  and  his  necessary  expenses  for  keeping  such  property. i 

§  365.  The  sheriff  shall  file  the  notice  and  afBdavit,  with  his 
proceedings  thereon,  with  the  clerk  of  the  court  in  which  the 
action  is  pending,  within  twenty  days  after  taking  the  property 
jif^-n-.  mentioned  herein.^  And  the  undertakings  given  shall, 
after  the  justification  of  the  *sureties,  be  delivered  by  the 
sheriff  to  the  parties  respectively  for  whose  benefit  they  are  taken. ^ 

1  Code,  §§  211,  212,  215,  216;  [Code  Civ.     =  Code,  §  217.  [Code  Civ.  Proc,  §  1719.] 
Proc,  §  1706];  Grant  v.  Booth,  21     «  Code,  §  423.  [Code  Civ.  Proc,  §1708.] 
How.   354;     Graham  v.   Wells,   18 
How.  376. 
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1.  ATTACHMENTS  AGAINST  FOREIGN  CORPORATIONS,  NONRESIDENT 
OR  ABSCONDING  OR  CONCEALED  DEFENDANTS. 

§  366.  In  an  action  for  the  recovery  of  money  only,  or  in  an 
action  for  the  wrongful  conversion  of  personal  property  against  a 
corporation  created  by  or  under  the  laws  of  any  other  state,  govern- 
ment or  country,  or  against  a  defendant  who  is  not  a  resident  of 
this  state,  or  against  a  defendant  who  has  absconded  or  concealed 
himself,  or  whenever  any  person  or  corporation  is  about  to  remove 
any  of  his  or  its  property  from  this  state,  or  has  assigned,  disposed 
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Miss.— Rev.  Code,  pp.   372,  549.   [id. 

1880,  §  2414  et  seq.] 
Mo.— Gen.   St.    1865,   p.   560.    [R.   S. 

1889,  §§  521-586.] 
Neb.— R.  S.  424.   [Comp.   St.  1887,  p. 

726.] 
Nev.— St.  1869,  p.  214. 
N.  H.— Gen.  St.  1867,  p.  415.  [Genl. 

L.  1878,  pp.  517-522.] 
N.  J.— Dig.   1855,  p.  32.  [Revis.  1887, 

pp.    42-56;    Revis.     Sup.    1886,    p. 

28.] 
N.  C— Rev.  Code,  p.  91 ;  Laws  1867, 

p.  12. 
0.-2  E.  S.  1002,  1173. 
On. — Gen.    Laws,    174. 
[Greg.  Ann.  Laws    1887,  Vol.  1,  pp. 

266-281.] 
Penn.— Dig.  1861,  pp.  553,  491.  [Bright 

Pm-d.  Dig.  Pa.  1883,  Vol.  1.  pp.  68- 

70,  1888  Sup.  2127.] 
R.  I.-R.  S.  437.  [Pub.  Sts.  1882,  pp. 

561-565.] 
[N.  C— Batt.  Rev.  1873,  pp.  184-190.] 
S.  C— Code,  p.  479. 
Tenn. — Code,  p.  (Bo. 
[Utah— Comp.  Laws,  1888,  Vol.  2,  SS 

3308-3329.] 
Vt.— Gen.    St.    1863,   p.     289.     [Rev. 

Laws,   Vt.    1880,   §§    843,  874-883, 
1186-1201.] 
Va.— Code,  1849,  p.  600. 
[Wis.— Rev.  St.  1878,  §  2729  et  seq.] 
Wis.— R.   S.   739;    Bogart    Adm'r  v. 

Phillips,  14  Wis.  88. 
[Wyo.— Comp.  L.  1876,  pp.  56-63.] 
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of  or  secreted,  or  is  about  to  assign,  dispose  of  or  secrete  any  of 
his  or  its  property,  with  intent  to  defraud  creditors,  the  plaintiff, 
at  the  time  of  issuing  the  summons,  or  at  any  time  afterwards, 
may  have  the  property  of  such  defendant  or  corporation  attached 
in  the  manner  hereinafter  mentioned,  as  a  security  for  the  satis- 
faction of  such  judgment  as  the  plaintiff  may  recover.^ 

§  367.  The  warrant  of  attachment  may  be  obtained  from  a 
judge  of  the  court  in  which  the  action  is  brought,  or  from  a  county 
judge.2  The  warrant  of  tlie  judge  alone  is  sufficient;  it  does  not 
require  formal  teste,  signature  of  clerk,  or  seal,  and  no  return  day 
need  be  inserted,*  but  it  should  bear  the  signature  of  the  at- 
torney .^  The  warrant  shall  be  directed  to  the  slieriff  of  any  •- 
county  in  which  property  of  such  defendant  miiy  be,  and  shall 
require  him  to  attach  and  safely  keep  all  the  property  of  such  de- 
fendant within  his  county,  or  so  much  thereof  as  may  be  sufficient 
to  satisfy  the  plaintiff's  demand,  together  with  costs  and  expenses  ; 
the  amount  of  which  must  be  stated  in  conformity  with  the  com- 
plaint, together  with  costs  and  expenses.  Several  warrants  ma}- 
be  issued  at  the  same  time  to  the  sheriffs  of  different  counties.* 

§  368.  On  receiving  the  warrant,  the  sheriff  should  mark  there- 
on the  time  when  the  same  was  delivered  to  him  for  execution  ; 
and  he  is  required  to  proceed  thereon  in  all  respects  in  the  man- 
ner required  by  law  in  the  case  of  attachments  against  absent  debt- 
ors.^    It  may  be  executed  before  the  summons  is  served.^ 

§  369.  He  shall  immediately  attach  so  much  as  will  be  necessary 
to  satisfy  the  plaintiff's  claim,  of  the  real  estate  and  personal  estate 
of  the  debtor,  including  money,  bank  notes,  except  articles  exempt 
from  execution  ;  and  shall  take  into  his  custody  all  books  of  ac- 
count, vouchers  and  papers  relating  to  the  property,  debts,  credits, 
and  effects  of  such  debtor,  together  with  all  evidences  of  his  title 
to  real  estate.''  He  shall  also  attach  any  equitable  interest  that 
the  defendant  may  have  hi  land.^  Also  the  rights  or  shares  which 
such  defendant  may  have  in  the  stock  of  any  association  or  cor- 
poration, together  with  the  interest  or  profits  thereon.^  Partner- 
ship property  may  be  seized  under  an   attachment   against  one   of 

1  Code,  §  227.  [Code  Civ.  Proc,  §  635.]         »  Lee  v.  Hunter,  1  Paige  Ch.  519. 

2  Code,  §  228.  [Code  Civ.  Proc.,  §§  638,       »  Code,  §  234.     [Code  Civ.  Proc,  §  647. 

641.]  See  Plimpton  v.  Bigeloiv,  93  N.  Y. 

3  Genin  V.  Tompkins,  12  Barb.  265.  .592;  s.  c.    13  Abb.   X.   C.  173,  174, 

*  Code,  §  231.  178;  17  Week.   Dig.   73;    18  Week. 

5  Code,  §  232;  3  E.  S.  79,  §§  1,  &c.  Dig.  85;  Smith  v.    American   Coal 

s  Treadwell    v.    Lawlor,    15    How.    8;  Co.,  7  Lans.  317;  Pardee  v.  Leitch, 

Corson  v.  Ball,  47  Barb.   452 ;  but  6  Lans.  303 ;  Plimpton  v.   Bigelow, 

see  Kerr  v.  Hunter,  28  N.  T.  659.  29  Hun,  362,  365.] 
'   3R.  S.  80,  §7;  Code,  §232. 
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several  partners  the  same  as  on  an  execution  ;  but  only  the  inter- 
est of  the  defendant  can  be  sold.^  The  property  of  a  defendant 
which  he  has  fraudulently  transferred,  may  be  attached,^  and  so 
may  the  interest  of  a  mortgagor  of  chattels.  But  if  he  has  not 
the  right  of  possession  for  a  definite  period  ;  that  is,  if  the  mort- 
gagee may  take  possession  at  any  time,  he  has  not  such  an  in- 
terest in  the  goods  that  may  be  attached.^  Property  rightfully  in 
the  custody  of  the  law  cannot  be  attached ;  nor  money  of  the  de- 
fendant deposited  in  a  bank  in  the  name  of  another.*  Nor  are 
letters  and  correspondence  any  of  the  property  which  the  statute 


* 


160] 


*authorizes    to    be    attached.^     Property   fraudulently    as- 


signed and  converted  into  money  by  the  assignee  cannot 
be  attached  as  the  debtor's  property  ;  nor  can  the  sheriff  bring  an 
action  against  tlie  assignee.®  ^ 

§  370.  The  attachment  is  not  a  lien  upon  property,  either  real 
or  personal,  until  such  property  is  levied  on  under  it.  When  an 
attachment  therefore  is  received  by  the  sheriff,  he  should  be  cer- 
tain to  attach  sufficient  to  pay  the  debt  and  costs,  if  the  defendant 
has  so  much  within  the  county,  and  if  he  fails  to  do  so,  where  he 
knows  that  the  defendant  has  other  property  than  that  attached, 
and  the  balance  is  afterwards  seized  under  other  process,  he  may 
become  liable  to  the  plaintiff  for  any  deficiency.^  The  plaintiff  has 
no  right  to  dictate  the  extent  of  the  levy,  any  more  than  the  de- 
fendant has  to  limit  it.  The  plaintiff  can  point  out  the  property 
to  the  sheriff  and  require  a  levy  upon  so  much  as  will  be  sufficient. 
He  is  the  judge  of  the  amount  and  is  responsible  to  both  parties 
for  the  exercise  of  a  sound  and  reasonable  discretion  in  performing 
his  dutj-.**  And  he  must  retain  the  property  attached  in  his  pos- 
session until  an  execution  is  issued  on  the  judgment,  unless  it  is 
perishable  property.® 

§  371.  In  order  to  attach  the  real  estate  of  a  defendant,  it  will 
not  be  necessary  that  the  sheriff  should  go  on  to  the  land,  or  see 
it.  It  will  be  sufficient  if  he  has  a  description  of  it,  and  he  in- 
dorses it  upon  his  attachment,  and  in  his  inventory.!"     But  where 

1  Stoutenburg  v.  Vaudenburg,  7  How.  ^  Greenleaf  v.  Mumford   50  Barb  .^43 

Pr.  299  ;  Oakley  v.  Aspinwall,  4  N.  S  Hergman  v.  Dettleback,  11  How  p'r 
T.  ."il.3;  Hergman  v.  Dettlebacli,  11  46.  '      " 

How.  Pr.  46;   Abels  v.  Westervelt,  «  Lawrence  v.  Bank  of  the  Republic  3.5 
24  How.  Pr.  284;  Smith  v.  Orser,  43  N".  Y.  320. 

«  „.^^''''-  l^'^-         ,         „,   ^-r    ^  "Ransom    v.    Halcott,    18    Barb,   m; 
^  Kinckey  v.   Stryker,   31  N.    T.    140;  Fitz-erald  v.  Blake,  42  Barb   Ii3 

Hall    V.    Stryker,    27    N.    T.   M6;  ^  Fitzgerald  v.  Blake,  42  Barb   .573 

Sclilussel  V.  Willett,  34  Barb.  61.5.  "  McKay  v.  Harrower,  27  Barb   463 

»  Hall  V.  Samson,  23  How.  Pr.  84;  Hall  i»  Larned  v.  Vandenburg    7  How    Pr 

y.  Samson.  35  N.  T.  274;  Farrell  v.  379;  Rogesr  v.  Bonner,  55  Barb.  9." 

Hildreth,  38  Barb.  178. 
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the  property  is  personal  property,  the  sheriff  must  attach  or  seize 
]t  in  the  same  manner  as  on  a  levy  on  personal  property  under  an 
exeoution,  and  he  has  the  same  power  and  authority  in  attaching 
any  such  property,  as  in  making  a  levy.^  To  render  the  seizure 
effectual,  it  must  be  accompanied  by  possession  of  the  property. 
The  sheriff  must  take  the  property  into  his  custody  and  it  must 
be  safely  kept  by  him.^  He  lias  a  special  property  in  it  while  he 
holds  the  attachment,  which  enables  him  to  possess  it  and  retake 
it  if  removed  from  his  possession  and  he  may  insure  it  against 
loss  f  but  he  cannot  use  it  in  any  manner  whatever  beyond  what 
is  necessary  to  the  due  execution  of  the  attachment.*  The  sheriff 
may  require  a  bond  of  indemnity  before  *executing  an  r*-i(?-] 
attachment  on  goods  not  in  the  possession  of  the  debtor, 
but  of  a  person  who  claims  them  as  his  own.^ 

§  372.  It  shall  be  lawful  for  the  owners  or  masters  of  any  ship 
or  vessel  on  board  of  which  the  goods  of  any  non-resident,  concealed, 
or  absconding  debtor  shall  have  been  shipped  in  good  faith,  for  the 
purpose  of  transportation,  without  reshipment  or  transhipment  in 
this  state,  to  any  port  or  place  out  of  this  state  to  transport  and 
deliver  such  goods  according  to  their  destination,  notwithstand- 
ing the  issuing  of  any  attachment  against  such  debtor,  unless  the 
attaching  creditor,  his  agent  or  attorney,  shall  execute  a  bond  with 
sufficient  sureties  to  any  or  either  of  the  owners  or  masters  of  the 
vessel  on  board  of  which  sucli  goods  shall  be  shipped,  conditioned 
to  pay  such  owner  or  master  all  expenses,  damages  and  charges 
which  may  be  incurred  by  such  owners  or  masters,  or  to  which  they 
may  be  subjected  for  unlading  said  goods  from  said  vessel,  and  for 
all  necessary  detention  of  said  vessel  for  that  purpose.  But  such 
bond  shall  not  be  necessary  where  such  owner  or  master,  either 
before  or  at  the  time  of  the  shipment  of  the  goods  shall  have  re- 
ceived actual  information  of  the  issuing  of  such  attachment;  nor 
where  the  owner  or  master  of  any  vessel  have  in  any  wise  con- 
nived at,  or  been  privy  to  the  shipment  of  such  goods  for  the  pur- 
pose of  screening  them  from  legal  process,  or  for  the  purpose  of 
hindering,  delaying  or  defrauding  creditors.^ 

§  373.  The  execution  of  the  attachment  upon  any  rights,  shares, 
interests  or  profits  in  any  stock  of  any  association  or  corporation, 

1  Yale  V.  Matthews,  20  How.  Pr.  430.  *  Hergman  v.  Dettleback,  11  How.  Pr. 

^  Smith  V.  Orser,  43  Barb.  187  ;  Ehoades  46. 

V.  Wood  41  Barb.  471.  ^  Chamberlain  v.  Beller,  18  N.  Y.  115. 

8  Blodgett  v!  Adams,  24  Vt.  23;  White     «  [Code  Civ.  Proc,  §  652.    See  Camp- 

V.  Madison,  26  N.  Y.  117.  bell  v.  Conner,  70]^.  Y,  424;  Toacks 

V.  Schmidt,  18  Abb.  Pr.  307.] 
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or  any  debts  due  to  the  defendant,  or  other  property  incapable  of 
manual  delivering  to  the  sheriff  shall  be  made  by  leaving  a  certi- 
fied copy  of  the  warrant  of  attachment  with  the  president  or  other 
head  of  the  association,  or  corporation,  or  the  secretary,  cashier  or 
managing  agent  thereof,  or  with  the  debtor  or  individual  holding 
such  property,  with  a  notice,  showing  the  property  levied  on.i 
The  notice  may  describe  the  property  in  general  terms,  without 
specifying  its  precise  nature  and  amount. ^  Whenever  the  sheriff 
shall,  with  a  warrant  of  attachment,  or  execution  against  the  de- 
fendant, apply  to  such  officer,  debtor  or  individual  for  the  purpose 
of  attaching,  or  levying  upon  such  property,  such  oflBcer,  debtor  or 
individual  shall  furnish  him  with  a  certificate  under  his  hand,  des- 
ignating the  number  of  rights  or  shares  of  the  defendant  in  the 
stock  of  such  association  or  corporation,  with  any  dividend,  or  any 
incumbrance  thereon,  or  the  amount  and  description  of  the  prop- 
erty held  by  such  association,  corporation  or  individual,  for  the 
benefit  of,  or  debt  owing  to  the  *defendant.  If  such  officer, 
-•  debtor  or  individual  refuse  to  do  so,  he  may  be  required  by 
the  court  or  judge  to  attend  before  him,  and  be  examined  on  oath 
concerning  the  same,  and  obedience  to  such  orders  maybe  enforced 
by  attachment.^  But  the  sheriff  should  disclose  the  fact  that  he 
has  the  attachment.* 

§  374.  The  sheriff  shall,  immediately  on  making  such  seizure, 
with  the  assistance  of  two  disinterested  freeholders,  make  a  just 
and  true  inventory  of  all  the  property  so  seized,  and  of  the  books, 
vouchers  and  papers  taken  into  his  custodj%  stating  therein  the 
estimated  value  of  several  articles  of  personal  property,  and  enu- 
merating such  of  them  as  are  perishable ;  which  inventor}',  after 
being  signed  by  the  sheriff  and  appraisers,  shall  within  ten  days 
after  such  seizure,  be  returned  to  the  officer  who  issued  the  war- 
rant.^ 

§  375.  If  any  of  the  property  so  seized,  other  than  vessels,  be 
perishable,  the  sheriff  shall  sell  the  same  at  public  auction,  under 

1  Code,  §  235.  Thurber,  65  How.  Pr.  481;  s.  C.'l2 

2  Drake  V.  Goodrich,  54  Barb.  78.  Abb.  N.  C.  4.i9;  12  Daly  5]  ;  Me- 
8  Code,  §  2.36;     [Code  Civ.  Proc,  §  650.  clianics'  A-  Farmers'  Bank  of  Jersey 

See  O'Brien  v.  Mechanics  &   Trad-  City  v.  Dakin,  50  Barb.  587. 

ers'  Ins.  Co.,  56  N.  Y.  !52;  Schieb  v.  «  Sclieib  v.  Baldwin,  22  How.  Pr  278 

Baldwin,  13  Abb.  Pr.  469;  s.  c.  22  "^  3  R.  S.  70,  §  S;  Code,  §  232.     [Code 
How.  Pr.  278;  on  appeal,  15  Abb.  Civ.  Proc.',  §  654.     See  Greenleaf  v 

Pr.   .391;  s.    c.   24  How.    Pr.   489;  Mumford,   19  Abb.    Pr.  469;  s.   c. 

Bank  v.  Sturgis,  9  Bosw.  660;  Bax-  30  How.  Pr.  30;  Yanderheyden  v. 

ter  V.  Maroni,  etc.,R.  Co.,  4  Hun,  Gary,  38  How.  Pr.  3i;7;  Kuhlmaii 

6.30;  National  Bk.  of  New  Torlc  v.  v.    Ovser,   5   Duer.    242;  Lyman  v 

Boynton,   29  Hun,    441;  Almy    v.  Cartwrigbt,  3  Ed.  Smith,  li7.] 
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an  order  of  the  officer  who  issued  the  warrant,  and  shall  retain  in 
his  hands  the  proceeds  of  such  sale,  after  deducting  his  expenses, 
to  be  allowed  by  the  officer ;  which  proceeds  shall  be  disposed  of 
in  the  same  manner  as  the  property  so  sold  would  have  been,  if 
it  had  remained  unsold.^  If  the  property  attached  be  a  vessel,  or 
a  share  or  interest  therein,  the  officer  issuing  the  attachment  may, 
upon  the  terms  mentioned  and  prescribed  in  the  statute,  order  it 
to  be  delivered  up  by  the  sheriff ;  or  lie  may  order  it  to  be  sold  by 
the  sheriff  making  the  seizure,  as  in  the  case  of  perishable  prop- 
erty. And  whenever  a  sale  of  perishable  property,  or  of  a  vessel 
or  share  of  a  vessel,  shall  be  ordered  by  any  officer  in  the  cases 
mentioned,  he  shall  in  sucli  order,  prescribe  the  time,  place  and 
notice  of  such  sale,  and  how  the  same  shall  be  published.^ 

§  376.  If  any  goods  or  effects,  seized  as  the  property  of  the 
debtor,  other  than  vessels,  shall  be  claimed  by,  or  in  behalf  of  any 
other  person  as  his  property,  the  sheriff  shall  summon  and  swear 
a  jury  to  try  the  validity  of  such  claim,  in  the  same  manner  and 
with  the  like  effect  as  in  case  of  seizure  under  execution.  If,  by 
their  inquisition,  the  jury  find  the  property  of  the  goods  and  effects 
so  seized,  to  be  in  the  person  so  claiming  them,  the  sheriff  shall 
forthwith  deliver  them  to  the  claimant  or  his  agent ;  unless  the 
attaching  creditor  shall,  by  bond  with  sufficient  sureties,  indemnify 
the  sheriff  for  the  detention  of  such  goods  and  effects.  In  case  of 
such  indemnity  the  sheriff  shall  detain  such  goods  and  effects  to  be 
disposed  of  as  hereinafter  directed.  And*  not  withstanding 
such  finding,  the  sheriff  may  refuse  to  deliver  the  property  to  '- 
the  claimant,  although  no  bond  is  delivered.  This,  however,  will  be 
uiiadvisable,  and  he  should  in  such  case  require  a  bond  with  ample 
sureties  to  indemnify  him  against  any  action  which  maybe  brought 
against  him  for  seizing  such  goods.  If  the  property  in  such  goods 
be  found  in  the  claimant,  the  costs  and  charges  arising  from  such  in- 
quisition, to  be  allowed  by  the  officer  issuing  the  warrant,  shall  be 
paid  by  the  attaching  creditor ;  but  if  it  be  found  to  be  in  the 
debtor,  then  the  costs  and  charges,  to  be  ascertained  in  the  same 
manner,  shall  be  paid  by  the  claimant.  The  liability  of  the  sheriff 
where  he  seizes  property  which  does  not  belong  to  the  defendant 
is  the  same  as  under  an  execution  in  a  similar  case ;  and  if  the 

1  3  E.  S.  80,  §  9;  Code,   §  233;  [Code  Mangam  v.    City  of  Brooklyn,   98 

Civ.  Proc,  §  656,  as  amended  1877,  N.  Y.  397.] 

c.  416.     See  Fiske  v.  Spring,  62  How.      ^  Code,  §  233 ;  3  E.  S.  81,  §§  15-29.     [As 
Pr.  510,  s.  c.  25  Hun,  367;  Davis  v.  to  the  present  practice  in  regard  to 

Ainsworth,  14  How.  Pr.  346.    Also  vessels,  see  Code  Civ.  Proc.,  §§  660- 

663.1 
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plaintiff  directs  what  goods  to  attach,  they  are  both  liable  as  tres- 
passers, if  the  property  so  taken  was  not  the  property  of  the  de- 
fendant.^ 

§  377.  The  sheriff  executing  the  warrant  shall,  subject  to  the 
direction  of  the  court  or  judge  who  issued  the  warrant,  collect  and 
receive  into  his  possession  all  debts,  credits  and  effects  of  the  de- 
fendant. And  the  sheriff  may  also  take  legal  proceedings  either 
in  his  own  name  or  in  the  name  of  such  defendant  as  may  be  neces- 
sary for  that  purpose,  and  discontinue  the  same  at  such  time  and 
on  such  terms  as  the  court  or  judge  may  direct.^  Or  the  actions 
may  be  prosecuted  by  the  plaintiff,  or  under  his  direction,  upon 
the  delivery  by  him  to  the  sheriff  of  an  undertaking  executed  by 
two  sufficient  sureties,  to  the  effect  that  the  plaintiff  will  indemnify 
the  sheriff  from  all  damages,  costs  and  expenses  on  account  thereof, 
not  exceeding  two  hundred  and  fiftj'  dollars,  in  any  one  action. 
Such  sureties  shall,  in  all  cases,  when  required  by  tlie  sheriff,  jus- 
tify, by  making  an  affidavit  that  each  is  a  householder  and  worth 
double  the  amount  of  the  penalty  of  the  bond,  over  and  above  all 
demands  and  liabilities.^  If  the  plaintiff  does  not  so  desire  to 
prosecute  any  action  for  the  recovery  of  debts  due  to  the  defend- 
ant, it  will  be  the  duty  of  the  sheriff  to  apply  to  the  court  or  officer, 
for  direction  concerning  the  same.  And  he  should  not,  without 
the  express  order  of  the  court  or  officer,  commence  any  legal 
proceedings  for  the  recovery  of  any  such  indebtedness. 

§  378.  In  case  judgment  be  entered  for  the  plaintiff  in  such 
action,  the  sheriff  shall  satisfy  the  same  out  of  the  property  attach- 
ed by  him,  if  it  shall  be  sufficient  for  that  purpose, 

1.  By  paj'ing  over  to  such  plaintiff  the  proceeds  of  all  sales  of 
perishable  property,  and  of  any  vessel  or  share  or  interest  in   any 

^  ^  .->  vessel,  sold  bv  him,  or  of  any  debts  or  credits  collected  by 
J   him,  or  so  much  as  shall  be  necessary  to  satisfy  such  judg- 
ment; 

2.  If  any  balance  remain  due,  and  an  execution  shall  have  issued 

1  Batchellorv.  Schuyler,  3  Hill 386;  The  Davidson  v.  Chatham,  etc.,  Bk.,  32 

People  V.    Schuyler,   5   Barb.  166;  Hun,  138;  Bowe  v.  Knickerbocker 

Marsh  V.  Backus,  16 Barb.  483;  The  L.  Ins.  Co..  27  Hun,  314;  s.  c.  14 

People  ex  rel.  Kellogg  v.  Schuyler,  Week.  Dig.  447 ;  Maxfield  v.  Taylor, 

4  N.  Y.  173.  20  Week.  Dig.  122 ;  Lupton  v.  Smith, 

2  Code,  §'232;   [Code  Civ.  Proc,  §  655,  3   Hun,  1;  s.  c.  48  How.  Pr.  261- 

as  amended  by  L.  1889,  c.  504.  See  5  T.  <fe  C.  276;  Van  Volkenburfh  v' 

Hall  V.  Brooks,  89  N.  Y.  33;  Duffield  Bates,  14  Abb.  X.  S.  314,  n;  Lour- 

v.  Horton,  73  N.  Y.  218:  Thurber  ing  v.  Streeter,  57  Barb.'  ."3'-  Kelly 

V.  Blanck,50N".  Y.80;  s.  c.  10  Hun,  v  Breusins;,  31  Barb.  601;  Skinner 

140;  O'Brien  V.  Glenville Wool  Co.,  v.  Stuart,  13  Abb   Pr  443  1 
.50  N.   Y.   123;  Chandler  v.  City  of     »  Code,  §  238  ;  [Code  Civ.'  Proc..  S  677  1 

Fond  du  Lac,  56  How.    Pr.    449;  '--.soit.j 
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on  such  judgment,  he  shall  proceed  to  sell  under  such  execution, 
so  much  of  the  attached  property,  real  or  personal,  except  as 
provided  in  subdivisou  four  of  this  section,  as  may  be  necessary  to 
satisfy  the  balance,  if  enough  for  that  purpose  shall  remain  in 
his  hands  ;  ^  and  in  case  of  the  sale  of  any  rights  or  shares  in  the 
stock  of  a  corporation  or  association,  the  sheriff  shall  execute  to 
the  purchaser  a  certificate  of  sale  thereof,  and  the  purchaser  shall 
thereupon  have  all  the  rights  and  privileges  in  respect  thereto, 
which  were  had  by  such  defendant ; 

3.  If  any  of  the  attached  property  of  the  defeiidant  shall  have 
passed  out  of  the  hands  of  the  sheriff  without  having  been  sold  or 
converted  into  mone}',  such  sheriff  shall  repossess  himself  of  the 
same,  and  for  that  purpose  shall  have  all  the  authority  which  he 
had  to  seize  the  same  under  the  attacliment,  and  any  person  who 
shall  wilfully  conceal  or  withhold  such  property  from  the  sheriff, 
shall  be  liable  to  double  damages  at  the  suit  of  the  party  injured  ; 

4.  Until  the  judgment  against  the  defendant  shall  be  paid,  the 
sheriff  may  proceed  to  collect  the  notes  and  other  evidences  of 
debt,  and  the  debts  that  may  have  been  seized  or  attached  under 
the  warrant  of  attachment,  and  to  prosecute  any  bond  he  may  have 
taken  in  the  course  of  such  proceedings,  and  apply  the  proceeds 
thereof  to  the  payment  of  the  judgment. 

At  the  expiration  of  six  months  from  the  docketing  of  the  judg- 
ment the  court  may,  on  the  petition  of  the  plaintiff,  accompanied  by 
an  affidavit  setting  forth  fully  the  proceedings  held  by  the  sheriff 
since  the  service  of  the  attachment,  the  property  attached,  and  the 
disposition  thereof,  and  also  the  affidavit  of  the  sheriff  that  he  has 
used  diligence  and  endeavored  to  collect  the  evidences  of  debt  in 
his  hands  so  attached  and  there  remains  uncollected  of  the  same 
any  part  thereof,  to  order  the  sheriff  to  sell  the  same  upon  such 
terms  and  in  such  manner  as  shall  be  deemed  proper. 

When  the  judgment  and  all  costs  of  the  proceedings  shall  have 
been  paid,  the  sheriff,  upon  reasonable  demand,  shall  deliver  over 
to  the  defendant  the  residue  of  the  attached  property  or  the  pro- 
ceeds thereof.^ 

§  379.  If  a  judgment  is  recovered  in  the  action,  and  an  execution 
is  issued  thereon,  it  should  be  special,  reciting  the  attachment,  the 
taking  of  the  property  thereon  and  requiring  a  sale  of  the  property  ; 
*and  should  be  directed  and  delivered  to  the  individual  who 
was  sheriff  when  the  attachment  issued  and  who  attaclied   ^ 

1  Mitchell  V.  Gregg,  4  Mo.  37.  ^  Code,  §  237;  [Code  Civ  Proc    §  676, 

°°  as  amended  by  h.  1877,  c.  416.] 
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the  piopeity ;  and  if  he  has  gone  out  of  office  in  the  mean  time  and 
a  new  one  has  been  elected,  it  should  be  directed  to  him  as  late 
sheriff.  If,  in  such  case,  it  is  directed  to  the  sheriff  of  the  county 
generally  it  will  be  irregular.  The  late  sheriff,  holding  the  attach- 
ment, cannot  execute  it  and  under  it  the  new  sheriff  will  have  no 
authority  to  take  or  sell  the  attached  property. ^ 

§  380.  If  a  foreign  corporation,  or  absent,  or  absconding,  or  con- 
cealed defendant,  recover  judgment  agaiust  the  plaintiff  in  such 
action,  any  bond  taken  by  the  sheriff,  except  such  as  are  taken  by 
him  from  tlie  plaintiff  as  an  indemnity  for  the  cost  of  any  action 
under  the  provisions  of  section  two  hundred  and  thirtj^-eight  of 
the  Code,  all  the  proceeds  of  sales  and  moneys  collected  by  him, 
and  all  the  property  attached  remaining  in  his  hands,  shall  be  de- 
livered to  the  defendant  or  his  agent,  on  request,  and  the  war- 
rant shall  be  discharged  and  the  property  released  therefrom.^ 

§  381.  Whenever  the  defendant  shall  have  appeared  in  such  ac- 
tion, he  may  apply  to  the  officer  who  issued  the  attachment,  or  to 
the  court  for  an  order  to  discharge  the  same,  and  if  the  same  be 
granted,  all  the  proceeds  of  sales  and  moneys  collected  by  him, 
and  all  the  propert}'  attached  remaining  in  his  hands,  shall  be  deliv- 
ered or  paid  by  him  to  the  defendant  or  his  agent,  and  released 
from  the  attachment.^  Where  any  party  seeks  to  have  the  attach- 
ment discharged  and  shall  have  given  the  undertaking  required 
by  the  two  hundred  and  forty-first  section  of  the  Code,  the  plain- 
tiff may,  within  three  days  after  receiving  written  notice  of  the 
filing  of  such  undertaking,  give  notice  to  the  sheriff  that  he  ex- 
cepts to  the  sufficiency  of  the  sureties.  If  lie  fails  to  do  so,  he 
shall  be  deemed  to  have  waived  all  objections  to  them.  When 
the  plaintiff  excepts  the  sureties  and  shall  justify  on  notice  in  like 
manner  as  upon  bail  on  arrest.  And  the  sheriff  shall  be  responsi- 
ble for  the  sufficiency  of  the  sureties  and  may  retain  possession  of 
the  property  attached  and  the  proceeds  thereof  in  his  hands  until 
the  objections  to  them  is  either  waived  as  above  provided,  or  until 
they  shall  justify  or  new  sureties  shall  be  substituted  and  justify.  * 

§  382.  When  the  warrant  shall  be  fuUj'  executed  or  discharged 
the  sheriff  shall  return  the  same  with  his  proceedings  thereon,  to 
the  court  in  which  the  action  is  brought.^ 

1  McKay  v.  Harrower,  27  Barb.  463.  15  Abb.  N.  S.  20.5;  Garbutt  v.  Hauff, 

■'  Code,  §  2.39.  1.5  Abb.  Pr.  189;  Coekcroft  v.  Claf- 

«  Code,  §   240.     [See  Code  Civ.  Proc.,  lin,64Barb.464;  McCombs  v.  Allen, 

8  687.]  18  Hun,  190:  Dudley  v.  Goodrich. 

4Code,  §  241;    [Code  Civ.  Proc,  §  688.  16  How.  189.] 

See  Moor  v.  Waterbury  Button  Co.,  ^  Code,  §  242. 
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§  383.  The  sheriff  shall  be  entitled  to  the  same  fees  and  compen- 
*1661  ^^^^^^  *^°^  services,  and  the  same  disbursments,  on  execut- 
ing an  attachment  as  are  allowed  by  law  for  like  services 
and  disbursements  under  the  provisions  of  chapter  five,  title  one 
of  part  two  of  the  Revised  Statutes ;  provided,  however,  that  no 
poundage  or  other  compensation  shall  be  allowed  to  the  said  sher- 
iff (except  his  fee  of  fifty  cents  for  making  the  levy  and  such  com- 
pensation for  his  trouble  and  expenses  in  taking  possession  of 
and  preserving  the  property  as  shall  be  fixed  by  the  officer  issu- 
ing the  attachment),  unless  a  settlement  shall  be  had  or  a  judg- 
ment shall  be  recovered  and  collected  in  whole  or  in  part  in  the 
action  in  which  the  attachment  shall  have  issued.  And  when  a 
judgment  shall  have  been  recovered  and  collected  in  part  only, 
the  amount  of  his  poundage  shall  not  be  estimated  upon  any  sum 
greater  than  the  sum  collected  upon  such  judgment.  And  when 
a  settlement  shall  be  had,  the  amount  of  his  poundage  shall  not 
be  estimated  upon  any  sum  greater  than  the  amount  at  which  said 
settlement  is  made.^ 

2.      ATTACHMENT    AGAINST     ABSCONDING,    CONCEALED     OE    NON- 
RESIDENT DEBTORS. 

§  384.  The  warrant  of  attachment  in  proceedings  under  the 
provisions  of  the  Revised  Statutes  may  be  issued  by  justices  of  the 
supreme  court,  county  judges,  recorders  of  cities  ;  and  if  in  the 
city  of  Schenectady,  by  the  mayor  thereof.^  Such  warrant  may 
be  issued  to  the  sheriff  of  every  county  in  which  any  property  of 
the  defendant  may  be.^  And  under  it  the  sheriff  [must  immedi- 
ately execute  the  warrant,  by  levying  on  so  much  of  the  personal 
and  real  property  of  the  defendant,  within  his  county,  not  exempt 
from  levy  and  sale  by  virtue  of  an  execution,  as  will  satisfy  the 
plantiff's  demand,  with  the  costs  and  expenses.  He  must  take 
into  his  custody  all  the  books  of  account,  vouchers,  and  other 
papers,  relating  to  the  personal  property  attached,  and  all  evi- 
dences of  the  defendant's  title  to  the  real  property  attached,  which 
he  must  safely  keep,  to  be  disposed  of,  as  prescribed  in  this  title. 
The  sheriff,  to  whom  a  warrant  of  attachment  is  delivered,  may 
levy,  from  time  to  time,  and  as  often  as  is  necessary,  until  the 
amount,  for  which  it  was  issued,  has  been  secured,  or  final  judg- 

»  Code,  §  243.     [See  Code  Civ.  Proc,  §  6.38,  as  amended  by  L.  1S77,  o. 

§  3307.1  416.] 

"  3  R.  S.  109,  §  1.     [See  Code  Civ.  Proc,     »  3  R.   S.  79,  §  6;  [Code  Civ.  Proc.,  § 

641.] 
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ment  has  been  rendered  in  the  action,  notwithstanding  the  expira- 
tion of  his  term  of  office.]^  And  he  shall  take  possession  of  the 
same,  and  make  and  return  an  inventory  thereof,  in  the  manner 
already  pointed  out;^  and  he  may,  under  the  direction  of  the  offi- 
cer, collect,  receive  and  take  into  his  possession  all  debts,  credits 
and  effects  of  such  debtor,  and  commence  such  suits  and  take  such 
legal  proceedings  in  the  name  of  the  debtor,  as  may  be  necessary 
for  that  purpose. 3  And  so  if  the  property  be  perishable,  or  consist 
of  vessels,or  be  claimed  by  another,  or  be  shipped  on  board  a  ves- 
sel, to  any  port  or  place  out  of  this  state,  the  same  proceedings 
shall  behad  as  in  similar  cases  under  the  provisions  of  the  Code.* 
If,  after  the  issuing  of  any  warrant  of  attachment  against  any 
debtor  *any  other  warrant  shall  be  issued  pursuant  to  the  fore- 
j^^„_  going  provisions,  and  shall  be  levied  upon  any  property 
of  such  debtor,  such  subsequent  warrant  and  seizure  shall  be 
deemed  to  be  a  part  of  the  proceedings  upon  the  first  applica- 
tion, in  the  same  manner  as  if  such  subsequent  warrant  had  been 
issued  by  the  officer  who  granted  the  first  warrant.  And  the  offi- 
cer who  issued  the  first  warrant  shall,  on  the  application  of  any 
creditor,  subscribe  and  deliver  to  him  a  notice  in  writing,  directed 
to  the  sheriff  having  such  subsequent  warrant,  of  the  fact  of  a 
prior  warrant  having  issued ;  and  upon  such  notice  being  served 
upon  such  sheriff,  he  sliall  return  to  such  officer  an  inventory  of 
the  property  seized  by  him,  under  such  subsequent  warrant,  with 
all  his  proceedings  thereon,  in  the  same  manner  as  if  the  same  had 
been  issued  by  such  officer :  and  all  proceedings  on  the  subse- 
quent warrant  shall  be  conducted  in  all  respects,  as  if  the  same  had 
been  issued  by  the  officer  who  issued  the  first  warrant.^  Upon  the 
appointment  of  trustees  being  made,  every  sheriff  to  whom  any 
warrant  against  the  estate  of  such  debtor  may  have  been  issued, 


*  3  E.  S.  79,  §  6;  [Code.  Civ.  Proc,  §  Brmnmer  v.   Colien,  57   How.  Pr. 

644,  as  amended  by  L.  1877,  c.  416.  .386;  Deutsch  v.  Reilly,  57  How.  Pr. 

See  Plimpton  v.  Bigelow,  93  N.  Y.  75  ;  Matter  of  Freel,  55  How.  Pr. 

592;  s.  c.  V.i  Abb.  N".  C.  176,  rev'g  386  ;  Straus  v.    Chicago    Glycerine 

12  Abb.  N.  C.  202  ;  s.  c.  29  Hun,  Co.,   46  Hun,   216;   Cutler  v.  The 

362,  365  ;  Dunlop  v.  Patterson  Fire  James    Goold   Co.,   43   Hun,   520; 

Ins.  Co.,  74  N.  Y.  145,  aff'g  12  Hun,  Rogers  Locomotive  W'ks  v.  Kelly, 

627;  Lynch  v.  Crary,  52  N.  Y.  181;  19  Hun,  399;  United  States  v.  Graff, 

Rogers  v.  Weir,  34  N.  Y.  463;  Frost  4  Hun.  634;]  Ante,  §  369. 

V.  Mott,  31  N".  Y.  253  ;   Chamber-  «  Ante,  §  374. 

lain  V.  Beller,  18  N.  Y.  115;  Smith  «  Ante,  §  .377;  3  R.  S.  80,  §§  7,  8. 

V.  Orser,  43  Barb.   187,  373;   Kelley  '  3  R.  S.  80,  §§  9  etc.;  Ante,  §§  372, 

V.  Breusing,  .33  Barb.  I;i3;   McKay  375,  ,376. 

V.   narrower,   27    Barb.   463,    473;  i  3  R.  S.  8.5,  §§  41,  42 ;   [Code  Civ.  Proc, 

Ransom  v.    Halcott,   18  Barb.   56;  §§  697,  705.] 
People  V.   Schuyler,  5  Barb.   166; 
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shall  return  the  same,  with  his  proceedings  thereon,  to  the  officer 
who  issued  the  same,  or  to  the  officer  who  issued  the  first  warrant 
against  such  debtor,  in  case  warrants  shall  have  been  issued  by  sev- 
eral officers ;  and  such  officer  shall  cause  the  same  to  be  filed 
within  thirty  days  thereafter,  in  the  office  of  a  clerk  of  the  supreme 
court.i  And  such  sheriff  may  be  compelled  to  return  such  warrant, 
or  the  inventory  required  to  be  taken  by  him,  by  an  order  of  the 
officer  having  jurisdiction  over  the  proceedings,  and  by  process  of 
attachment  for  disobedience  thereof,  on  the  application  of  any  cred- 
itor, or  of  the  debtor,  and  on  proof  of  the  neglect  of  the  sheriff.^ 

3.   ATTACHMENTS  AGAINST  FOREIGN  CORPORATIONS. 

§  385.  The  warrant  of  attachment  against  a  foreign  corporation, 
under  the  provisions  of  the  Revised  Statutes,  may  be  allowed  by  the 
supreme  court,  the  superior  court  of  the  city  of  New  York,  and  by 
the  court  of  common  pleas  in  and  for  the  city  and  county  of  New 
York,  or  by  any  judge  thereof  in  vacation,  and  by  any  officer  author- 
ized to  perform  the  duties  of  such  judge  at  chambers.^  But  it 
cannot  be  allowed  by  any  such  judge  or  officer  at  chambers,  during 
the  sitting  of  the  court.* 

886.  The  sheriff  to  whom  such  attachment  shall  be  directed  and 
delivered  shall  proceed  thereon  in  all  respects  in  the  manner  pre- 
scribed by  law,  in  case  of  attachments  against  absent  debtors,  and 
shall  make  *and  return  an  inventory,  and  shall  keep  the 
property  seized  by  him,  or  the  proceeds  of  such  as  shall  have  '- 
been  sold,  to  answer  any  judgment  which  may  be  obtained  in  such 
suit,  and  shall,  under  the  direction  of  the  officer  issuing  such  attach- 
ment, collect,  receive  and  take  into  his  possession  all  debts,  credits 
and  effects  of  such  debtor  and  commence  such  suits  and  take  such 
legal  proceedings,  either  in  his  own  name,  or  in  the  name  of  such 
foreign  corporation,  as  may  be  necessary  for  that  purpose,  and  dis- 
continue the  same  at  such  time  and  on  such  terms  as  the  said 
officer  may  direct.^ 

§  387.  The  suits  authorized  to  be  brought  by  or  in  the  name  of 
the  sheriff,  may  be  prosecuted  by  the  attaching  creditor,  or  party 
beneficially  interested  in  the  attachment,  by  an  attorney  or  solicitor 
to  be  employed  by  him,  and  at  his  costs  and  charges,  upon  deliver- 
ing to  the  said  sheriff  a  bond  in  the  penalty  of  five  hundred  dollars, 
with  two  sureties,  to  be  conditioned  to  indemnify  and  save  tjie 

1  3  R.  S.  89,  §  68.  8  3  E.  S.  756,  §§  13,  14. 

"  3  E.  S.  89,  §  69.  *  3  Anon,  Hill,  454. 

6  3  K.  S.  757,  §  19. 
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said  sheriff  harmless  from  all  damages,  costs  and  expenses  of  the  said 
suit.  The  said  sureties  shall  in  all  cases  wherein  it  shall  be  required 
by  the  sheriff,  justify  as  good  and  sufficient  sureties,  by  making  an 
affidavit  that  each  of  them  is  a  householder,  worth  double  the 
amount  of  the  penalty  of  the  said  bond,  over  and  above  all  demands 
and  liabilities,  which  justification  shall  be  made  before  any  oiScer 
authorized  to  take  the  justification  of  bail  in  thecourt  out  of  whicli 
said  attachment  was  issued,  upon  at  least  one  day's  notice  in  writ- 
ing, to  such  sheriff.^ 

§  388.  The  rights  or  shares  which  any  foreign  corporation  may 
have  or  own  in  the  stock  of  any  bank,  banking  association,  insui-- 
ance  company  or  other  company  or  corporation,  together  with  the 
interest,  rents  and  profits  due  and  growing  due  thereon,  and  all 
trust  property,  real  or  personal,  funds,  deposits,  moneys  or  credits 
held  by  or  due  from  any  bank,  insurance  company,  or  other  com- 
pany or  corporation  or  individual  in  this  state,  for  and  in  behalf  or 
to  such  foreign  corporation,  shall  be  liable  to  be  attached  in  actions 
at  law,  and  levied  upon  and  sold  to  satisfy  any  judgment  and  ex- 
ecution.2 

§  389.  The  execution  of  the  attachment  upon  any  such  rights  or 
shares,  or  trust  property,  funds,  deposits,  moneys  or  credits,  shall 
be  made  by  leaving  a  true  and  attested  copy  of  the  writ,  by  the 
officer  serving  the  same,  with  his  proper  indorsement  thereon,  with 
the  cashier  of  such  bank,  or  with  the  secretary  or  clerk  of  such 
insurance  company  or  other  company  or  corporation,  or  with  such 
individual  holding  such  trust  property,  funds,  deposits,  moneys  or 
credits  and  such  rights  or  shares,  together  with  the  interest,  rents 
*-|  aai  ^i^'i  profits  and  such  trust  *funds,  deposits,  moneys  or  credits, 
shall  be  holden  to  respond  to  the  judgment  which  may  be 
recovered  in  such  action,  or  to  satisfy  such  execution.^ 

§  390.  Whenever  a  sheriff  shall,  with  a  writ  of  attachment  or  exe- 
cution against  a  foreign  corporation,  apply  to  such  cashier,  secre- 
tary, or  clerk,  or  to  such  individual  for  the  purpose  of  so  attaching 
or  levying  upon  such  rights  or  shares,  or  such  trust  property,  funds, 
deposits,  moneys  or  credits,  the  cashier,  secretary,  or  clerk,  or  in- 
dividual, shall  furnish  him  with  a  certificate  under  his  hand,  hi  his 
official  capacity,  if  he  be  an  officer,  designating  the  number  of  rights 

1  3  R.   S.   760,   §  23.  [This  has  been  =  3  R.   S.   7.57,  §  20.     [See  Code   Civ. 

somewhat  mocUfled  by  the  Code  of  rroc,  §§  647,  648.] 

Civil  Procedure.  See   Code    Civ.  «  3  R.  S.  757,  §  21. 
Proc,  §§  677,  078.] 
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or  shares  such  foreign  corporation  holds  in  the  stock  of  such  bank, 
company  or  corporation,  with  the  incumbrances  thereon,  if  any  there 
be,  and  the  amount  of  the  dividend  due  thereon,  or  the  amount  and 
description  of  such  trust  property,  f  ands,  deposits,  moneys  or  credits, 
held  by  such  company,  corporation,  or  individual  for  the  benefit  of 
such  .foreign  corporation.! 

§  391.  In  case  any  cashier,  secretarj^,  clerk,  or  individual,  upon 
whom  anjf  sheriff  shall  serve  any  such  attachment  or  execution, 
shall  refuse  to  furnish  him  with  the  certificate  required,  then  it 
shall  be  lawful  for  the  plaintiff  in  such  attachment  or  execution,  to 
require  the  examination  of  such  cashier,secretary, clerk,  or  individual 
before  any  officer  of  the  court  out  of  which  said  attachment  or  execu- 
tion shall  have  been  issued.^  Such  officer  may  issue  liis  warrant  com- 
manding any  sheriff  or  constable  to  cause  such  officer  or  individual 
to  be  brought  before  him  at  such  time  and  place  as  he  shall  appoint, 
for  the  purpose  of  being  examined,  and  if  he  shall  refuse  to  be 
sworn,  or  to  answer  satisfactorily  all  lawful  questions  put  to  him 
not  having  a  reasonable  objection  thereto,  to  be  allowed  by  such 
officer,  the  said  officer  shall,  by  warrant  commit  him  to  prison,  there 
to  remain  without  bail,  until  he  shall  submit  to  be  sworn,  or  to  an- 
swer as  required  ;  and  he  shall  be  detained  in  jail,  in  the  manner 
prescribed  for  the  confinement  of  an  insolvent  or  other  person,  who 
refuses  to  answer  touching  the  concealment  or  embezzlement  of 
property  .3 

§  392.  If  any  property  so  seized  shall  be  perishable,  or  if  any  part 
of  it  be  claimed  by  any  other  person  than  such  corporation,  or  if 
any  part  of  it  consist  of  a  vessel  belonging  to  any  port  or  place  in 
this  state,  or  any  of  the  United  States,  or  of  any  foreign  vessel,  or 
of  any  share  or  interest  in  any  vessel,  the  same  proceedings  shall 
be  had  in  all  respects  as  are  provided  by  law  upon  attachments 
against  absent  debtors.* 

*17m  *  §  ^^^"  ^nybond  required  in  any  such  case  to  be  given 
by  a  petitioning  creditor,  may  be  given  by  the  plaintiff  in 
the  suit;  and  any  bond  required  to  be  given  to  the  sheriff  serving 
such  attachment,  shall  be  held  for  the  benefit  of  the  plaintiff  in  such 
suit.     And  if  the  plaintiff  in  such  action  be  nonsuited,  or  discon- 

1  3R.  S.  757,  ?  22.     rCode  Civ.   Proc,  Week.  Dig.  264;  Baxter  v.  Missouri, 

§  650  ]  etc.,  R.  Co.,  4  Hun,  6.30.] 

2  3  K.  S.  760,  §  34;     [Code  Civ.   Proc,     »  Ante,  §  252;  3  R.  S.  761,  §  .35;  3  R.  S. 

§  651.     See  Ess  v.  Toplanyi,  61  Civ.  117,  §§   15-18.     [Proceeding  some- 

Proc.  Rep.  173 ;  Ives  v.  Lockwood,  what    clianged    by  the  Code    Civ. 

65  How.    Pr.  518;  s.   c.    17  Week.  Proc,  §651.] 

Dig.  492;  Hall  v.  Brooks,  13  Week.  ■>  3  R.  S.  759,  §  25;  Ante,  §§  75,  76. 
Dig.  455;  Buckingham  v.  White,  13 
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tinue  the  same,  or  judgment  for  any  cause  pass  against  him,  every 
such  bond  taken  by  the  sheriff,  all  the  proceeds  of  such  sales,  and 
all  the  property  of  such  corporation  remaining  in  his  hands,  shall 
be  delivered  by  such  sheriff  to  the  defendants  or  their  agents,  in  the 
same  manner  and  upon  the  same  terms,  as  are  prescribed  in  the  case 
of  an  attachment  against  an  absent  debtor  being  discharged  ,  and 
in  case  of  the  failure  of  such  corporation  to  comply  with  such  terms 
the  sheriff  shall  proceed  in  like  manner,  as  directed  in  case  of  an 
absent  debtor.^ 

§  394.  In  case  judgment  be  entered  for  the  plaintiff  in  any  such 
suit,  the  lien  of  such  judgment  dates  from  the  time  the  property 
was  attached ;  and  when  the  execution  is  issued,  it  must  be  directed 
to,  and  be  executed  by  the  sheriff  who  served  the  attachment,  not- 
withstanding he  may  have  since  gone  out  of  office.^  And  such 
sheriff  shall  satisfy  such  judgment  out  of  the  propertj- attached  by 
him,  if  it  shall  be  sufficient  for  that  purpose: 

1.  By  paying  over  to  such  plaintiff  the  proceeds  of  all  sales  of  per- 
ishable property  and  of  any  vessel,  or  share  or  interest  in  any  vessel 
sold  by  him  or  so  much  as  shall  be  necessary  to  satisfy  such  judg- 
ment ; 

2.  If  any  balance  remains  due,  and  an  execution  shall  have  been 
issued  on  such  judgment,  he  shall  proceed  to  sell  under  such  ex- 
ecution so  much  of  the  attached  property,  real  or  personal,  as  may 
be  necessary  to  satisfy  such  balance,  if  enough  for  that  purpose  shall 
remain  in  his  hands ;  and  in  case  of  the  sale  of  any  rights  or  shares 
which  the  defendant  may  have  or  own  in  the  stock  of  aii}'  bank, 
banking  association,  insurance  company,  or  other  company  or  cor- 
poration, interest,  rents,  and  profits  thereon,  or  trust  property,  real 
or  personal,  funds,  deposits,  moneys  or  credits,  the  sheriff  shall  ex- 
ecute to  the  purchaser  a  deed  or  bill  of  sale  thereof,  and  the  pur- 
chaser shall  thereupon,  on  demand,  be  entitled  to  all  such  prop- 
erty, deposits,  trust  property,  funds,  moneys,  or  credits,  and  all 
such  rights  and  shares  or  stock,  and  shall  have  all  the  rights  and 
privileges  in  respect  thereto,  as  were  possessed  by  such  foreign  cor- 
poration ; 

3.  If  any  of  the  attached  propertj''  or  effects  belonging  to  such 
foreign  corporation,  shall  have  passed  out  of  the  Imnds  of  such 
sheriff  by  delivery  or  otherwise,  without  having  been  sold,  such 

1  Ante,  §  381 ;  3  R.  S.  759,  §§  26,  27.  "  The  Am.   Ex.   Bank  v.  The    Morris 

Canal  &  Banking  Co.,  6  Hill  .'.(a. 
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sheriff  shall  *repossess  himself  of  the  same,  and  for  that  r^iyi 
purpose  he  shall  have  all  the  authority  which  he  had  to 
seize  the  same,  under  the  attachment ;  and  any  person  who  shall 
wilfully  conceal,  withhold  or  detain  any  such  property  or  effects 
from  the  said  sheriff,  shall  be  liable  to  double  damages  at  the  suit 
the  parties  interested  and  injured  ; 

4.  Until  the  judgment  against  such  foreign  corporation  shall  be 
paid,  such  sheriff  shall  proceed  to  collect  the  notes,  bills,  and  other 
evidences  of  debts  that  may  have  been  seized  under  such  attach- 
ment and  to  prosecute  any  bond  which  he  may  have  taken  in  the 
course  of  such  proceedings  and  apply  the  proceeds  thereof  to  the 
payment  of  such  judgment ;  and  when  such  judgment  and  all  costs 
of  the  proceedings  have  been  fully  paid,  the  sheriff,  upon  reason- 
able demand,  shall  deliver  over  to  such  foreign  corporation  all  the 
residue  of  such  attached  property  or  the  proceeds  thereof.^ 

4.  WARRANTS   ON   DEMANDS   AGAINST    SHIPS,  a 

§  395.  The  warrant  to  collect  any  lien  upon  any  ship  or  vessel 
including  steamships  and  canal  boats  for  any  debt  due,  or  for  any 
injury  to  another  vessel,  maj^  be  granted  by  an  officer  authorized 
by  law  to  perform  the  duties  of  a  justice  of  the  supreme  court  at 
chambers  in  the  county  within  which  such  ship  or  vessel  shall  be, 
or  in  the  city  of  New  York  by  any  justice  of  the  superior  court  of 
law  tlierein.  Such  warrant  shall  be  delivered  to  the  sheriff  of  such 
county  and  shall  specify  the  amount  of  the  claim  and  the  names  of 
the  persons  making  such  claim  and  commanding  him  to  attach, 
seize  and  safely  keep  said  ship  or  vessel,  her  tackle,  apparel  and 
furniture,to  satisfy  such  claim,  if  established  to  be  a  lien  upon  such 
vessel,  according  to  law,  and  to  make  return  of  his  proceeding  under 
such  warrant  to  the  officer  who  issued  the  same,  within  ten  days 
after  such  seizure.  Such  sheriff  shall  also  in  his  return  state 
whether  he  seized  such  ship  or  vessel  by  virtue  of  any  other  war- 
rant or  warrants  and  specifyingin  whose  behalf  such  other  warrants 
have  been  issued  respectively,  and  the  time  of  his  receipt  thereof.^ 

1  [Code  Civ.  Proc,  §  646  et  seq.  Collins,  40  Barb.  269;  4  E.  S.  fw2, 

'  In  the  matter  of  tlie  steamship  Cir-  §  6. 

cassian,  .50  Barb.  490;  Crawford  v. 

a  Ala.— R.  C,  1  3002.  Mo.-Gen.  St.  ISfiS,  p.  572. 

Ark.— Dig.    ISoS,   p.    178.  [St.  1884,          Neb.— R.  S.  p.  515. 

§  .395,  et  seq.]  N.  J.— Laws   1S57,    p.   382;     [Revis. 

[la.— Rev.  Code,  1884,  §  .343-3,  et  seq.]  N.  J.  1877,  p.  587.] 

Mich.— St.  1857,  p.  1313;  [How.  St.          Penn.— Dig.    1861,    p.   62;     [Bright. 

1882,  §  8236,  et  seq.]  Pm-d.   Dig.    1883,  Vol.   1,  pp.  124- 

Minn.— Eev.  1866,  p.  568.  127.] 
Miss.— Rev.  Code,  p.  383. 
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§  396.  The  sheriff  to  whom  any  such  warrant  shall  be  directed 
and  delivered  shall  further  execute  the  same  and  shall  keep  the 
ship  or  vessel  and  other  property  seized  by  him  to  be  disposed  of 
as  hereinafter  directed.^ 

*1721  *  §  ^^^"  ^"  receiving  a  proper  bond  from  the  owners  of 
the  vessel,  the  officer  issuing  the  warrant  may  discharge  the 
same ;  and  no  farther  proceedings  against  the  vessel  so  seized  shall 
be  had  under  the  provisions  of  the  statute,  founded  upon  any  de- 
mand included  in  such  bond.^  The  sheriff  should  not  permit  the 
vessel  to  go  out  of  liis  possession  without  such  order  of  discharge, 
else  he  may  be  liable  to  the  attaching  creditors.^ 

§  398.  If  the  warrant  shall  not  be  discharged  the  officer  who 
issued  the  same,  shall  issue  his  order  to  the  sheriff  holding  the 
vessel  directing  him  to  proceed  and  sell  the  vessel,  her  tackle, 
apparel  and  furniture,  and  such  order  shall  state  the  amount  deemed 
necessary  to  be  raised  to  satisfy  all  unsatisfied  liens  which  have 
been  exhibited  against  such  vessel.* 

§  399.  Within  ten  days  after  the  service  of  such  order,  the 
sheriff  shall  proceed  to  sell  the  vessel  so  seized  by  him,  her  tackle 
apparel  and  furniture,  upon  the  same  notice,  in  the  same  manner, 
and  in  all  respects  subject  to  the  provisions  of  law  in  case  of  the 
sale  of  personal  property  on  execution  ;  ^  and  the  sheriff  shall  return 
to  the  officer  granting  such  order  his  proceedings  under  the  same, 
and  the  proceeds  of  such  sale,  after  deducting  his  fees  and  expenses 
in  seizing,preserving,  watching  and  selling  such  vessel,  when  duly 
taxed,  shall  be  retained  by  such  sheriff  in  his  hands  to  be  distri- 
buted and  paid  by  him  on  the  order  of  the  officer  issuingsuch  war- 
rant.^ Upon  the  distribution  of  such  proceeds,  the  various  claims 
exhibited  which  are  found  to  be  subsisting  liens  upon  such  vessel 
or  the  proceeds  of  sale  thereof,  according  to  the  provisions  of  the 
act  shall,  with  their  respective  costs,  expenses  and  allowances,  be 
ordered  to  be  paid  out  of  such  proceeds  in  the  order  of  delivery 
of  the  respective  warrants  to  the  sheriff.'  The  proceeds  of  anj'  sale 
shall  be  subject  to  the  direction  of  the  court,  and  may  at  any  time 
be  invested  by  such  court  according  to  the  practice  thereof.^ 

§  400.  Every  sheriff    to  whom  a  warrant    may  have  been  de- 
livered for  execution,  may  be  compelled  by  any  officer  having  juris- 

1  4  R.  S.  653,  §  8.     [See  Code  Civ.  Proc,      «  4  R.  S.  654,  §  16.    [See  Code  Civ.  Proc, 

§  600  et  seq.]  §  674  et  seq.] 

2  4  R.  S.  65.S,  §  12;  [Code  Civ.  Proc.,  §§      e  4  j;,.  g.  604,  §  17.    [See  Code  Hv.  Proc, 

662,  66S,  669.]  §  674  et  seq.] 

8  West  V.  Tnttlo,  11  Wend.  6:50.  '  4  K.  S.  6.54,  ij  lil.    [See  Code  Civ.  Proc, 

*  4  K.  S.  6:.5,  §  15;  [Code  Civ.  Proc.,  §§  S  ^74  et  seq.] 

671,  672,  673.]  »  4  K.  S.  606,  §  26.    [See  Code  Civ.  Proc, 

§  675. 
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diction  over  the  proceedings  thereon,  to  return  such  warrant,  with 
his  proceedings  thereon,  and  to  pay  over  moneys  in  his  hands,  and 
to  take  any  steps  necessary  for  tlie  safety  of  the  vessel,  pursuant 
to  any  order  for  that  purpose,  by  an  order  of  such  officer,  and  by 
process  of  attachment  for  disobedience  thereof,  on  the  application 
of  any  person  interested  therein.^  In  the  absence  or  inability  the 
officer  before  whom  the  proceedings  were  commenced,  or  by  his 
order  to  that  effect,  the  *same  proceedings,  or  any  part  j^^_„ 
thereof,  may  be  continued  before  any  other  judge  of  the  L 
court.^ 

1  4  K.  S.  657,  §  32.  24  E.  S.  657,  §  31. 
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CHAPTER   XXII. 


OP  WRITS   OP  NE  EXEAT.a 


§  401.  Any  justice  of  the  supreme  court,  or  any  county  judge, 
may,  out  of  court,  allow  writs  of  ne  exeat  in  suits  and  proceedings 
in  the  supreme  court,  according  to  the  course  and  practice  of  such 
court,  in  such  cases  and  under  such  regulations  as  shall  be  pro- 
vided by  law,  or  by  the  rules  and  regulations  of  such  court  not 
inconsistent  with  law.^ 

§  402.  The  writ  of  ne  exeat  must  be  directed  to  the  sheriff  of 
the  county,  to  whom  it  is  delivered  for  service,  and  it  shall  be 
served  by  him,  by  arresting  the  defendant  if  he  can  be  found 
therein.  The  arrest  may  be  made  at  the  same  times,  and  in  the 
same  places,  and  in  the  same  manner  as  arrests  upon  an  order  of 


1  3E.  S.  292,  §  55;  Bushnell  v.  Bush- 
nell,  7  How.  Pr.  389;  s.  c.  15  Barb. 
399.  :  See  Johnson  v.  Johnson,  25 
How.  Pr.  181 ;  and  Fuller  v.  Emeric, 
2  Sandf.  626,  which  hold  the  writ 
abolished  by  the  Code,  and  Forrest 

«  [The  writ  of  ne  exeat  has  been 
abolished  in  New  York.  See  Code 
Civ.  Proc.  §  548,  as  amended  by  L. 
1877,  c.  416;  but  a  substitute  for 
this  writ  is  provided  for  in  the  Code 
Civil  Procedure.  §  550,  as  amended 
by  L.  1877,  cc.  416  &  422;  L.  1879, 
c.  542,  and  L.  1886,  c.  672.  This 
provision  is  that  '•  a  defendant  may 
be  arrested  in  an  action  where- 
in the  judgment  demanded  requires 
the  performance  of  an  act  the 
neglect  or  refusal  to  perform  which 
would  be  punishable  by  the  court  as 
a  contempt  where  the  defendant  is 
not  a  resident  of  the  state,  or,  being 
a  resident,  is  about  to  depart  there- 
from, by  reason  of  whicli  non-resi- 
dence or  departure  there  is  danger 
that  a  judgment  or  an  order  regard- 
ing the  performance  of  the  act  will 
be  rendered  ineffectual.  See  Segel- 
Icen  V.  Meyer,  94  N.  Y,  4SS;  Collins 
V.  Collins,  80  N.  Y.  21;  Ensign  v. 
Nelson,  21  Abb.  N.  C.  321,  327;  s. 
c.  49  Hun,  215;  14  Civ.  Proc,  438, 
N  404;  aff'd  112.  T.  674;  People  ex 


V.  Forrest,  5  How.  Pr.  125 ;  s.  c.  10 
Barb.  46;  Bushnell  v.  Bushnell,  7 
How.  Pr.  389;  s.  c.  15  Barb.  399; 
Neville  v.  Neville,  22  How.  Pr.  500, 
and  Beech  v.  Smith,  54  Barb.  212, 
which  hold  the  contrary. 

rel.  Limst  v.  Grant,  18  Abb.  N.  C. 
230,  n;  Glenton  v.  Clover,  10  Abb. 
Pr.  422;  Bushnell  v.  Busnell,  15 
Barb.  399,  400;  Forrest  v.  Forrest, 
10  Barb.  50;  s.  c.  5  How.  Pr.  12S; 
Carrigan  v.  AVasbbiun,  14  Civ. 
Proc,  350,  352;  Stern  v.  Moss,  12 
Daly  518;  s.  c.  6  Civ.  Proc,  186; 
Wilde  V.  Smith,  S  Daly  196;  Cowdin 
V.  Cram,  3  Edw.  Ch.  I'ol;  Bouci- 
caultv.  Boucicault,  59  How.  Pr.  131; 
Hall  V.  Conger,  1  How.  Pr.  N.  S. 
131;  Decatur  V.  Goodrich,  44  Hun, 
4;  Haberstro  v.  Bedford,  43  Hun, 
201,  211;  Smith  V.  Duffy,  37  Hun, 
506,  509;  Lachenmeyor  v.  Lachen- 
meyer,  26  Hun,  .")42;  Viadero  v. 
Viadero,  7  Hun,  313;  BroT\'nell  v. 
Akin,  6  Hun,  378 :  Thorne  v.  Hal- 
sey,  7  Johns.  Ch.  189;  Mattoclj  v. 
Tremain,  3  Johns.  Ch.  75,  76,  412; 
Denton  v.  Denton,  1  Johns.  Ch. 
441,  443;  Brown  v.  Haff,  5  Paige 
Ch.  235;  Blitchell  v.  Bunch,  2  Paige 
Ch.  606;  Dimham  v.  Jackson,  1 
Paige  Ch.  629.] 
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arrest  under  the  Code ;  and  the  officer  will  have  the  same  power 
to  command  the  assistance  of  others  as  in  such  cases. ^ 

§  403.  Upon  arresting  the  defendant,  the  sheriff  may  take  from 
him  a  bond  in  the  penalty  marked  upon  the  writ,  (which  must  not 
be  enlarged  by  the  sheriff,  for  the  penalty  of  the  bond  is  the  amount 
marked  on  the  writ  and  not  double  that  sum)  conditioned  that 
the  defendant  will  not  depart  from,  or  leave  the  state  without  the 
permission  of  the  court.  In  taking  the  bond,  the  sheriff  should  be 
cautious  that  the  sureties  are  competent,  for  he  is  answerable  for 
their  sufficiency,  under  all  circumstances,  and  the  court  has  nothing 
to  do  with  the  acts  of  the  sheriff  therein.^  And  if  the  defendant 
departs  the  state  pending  the  suit,  so  that  he  cannot  be  made 
amenable  to  the  process  of  the  court,  or  compelled  to  perform  the 
final  decree,  the  court  will,  on  affidavit,  order  the  sheriff  to  pay 
the  decree  with  interest  and  costs  of  the  motion.  But  the  court 
will  first  give  to  the  sheriff  time  to  produce  the  defendant ;  or  if 
he  is  "unable  to  do  so,  it  will  give  him  time  to  collect  the  amount 
of  the  bond  taken  by  him  before  it  compels  him  to  pay  the  de- 
cree.^ 

§  404.  If  the  defendant  on  being  arrested,  on  ne  exeat,  fail  to 
*give  such  bail  as  shall  be  satisfactory  to  the  sheriff,  he 
must  be  kept  in  custody  according  to  the  command  of  the   ■- 
writ,  and  the  sheriff  must  state  that  fact  in  his   return  thereto. 
The  defendant  is  not  entitled  as  of  course  to  the  limits.* 

§  405.  The  sureties  of  one  arrested  on  ne  exeat,  may  surrender 
him,  or  he  may  surrender  himself  in  exoneration  of  his  bail.  To 
effect  such  surrender,  two  copies  of  such  bond,  proved  by  the 
affidavits  of  the  officer  to  whom  the  same  was  given,  or  certified 
by  the  officer  with  whom  the  same  shall  have  been  filed,  to  be 
true  copies,  shall  be  produced  before  a  justice  of  the  supreme 
court,  before  whom  such  suit  or  proceeding  is  pending,  and  an 
order  of  commitment  shall  be  made  by  such  officer,  before  whom 
said  copies  are  produced,  on  one  of  such  copies,  and  be  delivered 
to  the  officer  who  originally  arrested  the  party,  whose  duty  it  shall 
be  to  receive  such  party  and  hold  him  in  his  custody,  in  virtue  of 
the  original  process  against  him  and  arrest  thereon,  and  to  obey 
the  exigency  of  such  process  in  the  same  manner  as  if  such  bail 
bond  had  not  been  given  ;  and  the  other  of  such  copies  shall  be 

1 1  Barb   Cli  654:  Ante,  §§  327,  etc.  "  Brayton  v.  Smith,  2  Paige,  489. 

i^l  Barb.  Ch.Pr.  651,  654;  1  Hoff.  Ch.  *  1  Barb.  Ch.  Pr.  654;  1  Hoff.  Cb.  Pr. 

Pr.    167;     Forrest    v.    Forrest,    16  168. 

Barb.  46. 
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filed  with  the  order  for  the  discharge  of  the  bail,  with  the  officer 
who  issued  the  process,  in  virtue  of  which  such  party  was  arrested ; 
and  such  order  when  filed,  together  with  an  acknowledgment  of 
the  receipt  of  the  person  by  the  proper  officer,  shall  operate  as  a 
discharge  of  the  said  bail  or  sureties  from  all  further  liability. 
But  if  a  suit  has  been  commenced  against  such  bail,  the  said  suit 
shall  be  discharged  on  such  terms  or  conditions  as  shall  be  deemed 
just  by  the  court  in  which  such  suit  was  pending,  on  application 
to  such  court  for  that  purpose  and  not  otherwise.^ 

§  406.  If  the  arrest  of  the  party  was  made  on  a  writ  of  ne  exeat, 
and  the  surrender  was  upon  a  bond  given  on  such  arrest,  the 
sheriff,  unless  restrained  by  an  order  of  a  justice  of  the  supreme 
court,  may  hy  virtue  of  said  writ,  and  the  arrest  made  thereon,  re- 
lease the  said  party  from  his  custody,  on  his  executing  to  the 
officer  a  new  bail  bond  with  satisfactory  sureties,  with  the  like 
penalty  and  condition  as  before  ;  and  if  the  arrest  of  the  party 
was  by  any  other  process,  the  party  shall  not  again  be  discharged 
from  the  custody  of  the  sheriff  on  bail  except  by  order  or  permis- 
sion of  a  justice  of  the  supreme  court.  When  new  bail  shall  be 
given,  and  the  party  discharged  from  custody  on  such  bail,  the 
bond  shall  be  of  the  same  form  and  effect,  and  the  liability  of  the 
officer  shall  be  the  same  as  upon  an  original  arrest.^ 

2  3  E.  S.  663,  §§  34,  35.  s  3  K.  S.  666,  §§  36. 
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§  407.  There  are  several  forms  of  executions  for  enforcing  a 
judgment  in  civil  actions  which  will  be  mentioned  in- their  order. 
They  need  not  be  under  seal ;  nor  tested  in  the  name  of  the  chief 
justice  of  the  court  from  which  they  issue,  nor  signed  with  the 
name  of  the  clerk  thereof.^  But  they  must  be  subscribed  by  the 
party  issuing  them,  or  by  his  attorney,  and  be  directed  to  the  sheriff 
of  the  county  to  which  they  are  delivered,  or  to  the  coroner  if  the 
sheriff  is  a  party  or  interested.^  They  must  intelligibly  refer  to 
the  judgment,  stating  the  court,  the  county  where  the  judgment 
roll  or  transcript  is  filed  ;  the  names  of   the  parties,^  the   amount 


^  Code,  §  286.     [See   Code   Civ.  Proc., 
§  1366,  et  seq.] 

a  Ala.— R.  C,  §§  1783,  2837. 

[Ariz.— R.  S.  1887,  §  881,  et  seq.] 
Ark.— Dig.   1858,   p.   498;     [Id.  1884, 

p.  638.] 
Cal.— Dig.  1860,  p.  194;   [Deer.  Codes 

&  St.  188.5,  Vol.  3,  §§  681-709,  1213- 

1230.] 
Conn.— Rev.  1866,  pp.  48,  58;    [Genl. 

Stat.  1888,  §§  1154-1194, 1639.] 
[Dak.— Codes  1885,  p.  91.] 
Del.— R.  S.  1852,  p.  89;  [Laws  1874, 

pp.  673-689.] 
Ta.- Dig.  1847,  p.  304. 
Ga.— Code,  682. 
111.— 1  St.  603;    [Rev.  Sts.  1887,  pp. 

862-874.] 
Ind.— 2  R.  S.  1852,  p.  128;   [Rev.  Sts. 

1881,  §§  674-S:i2 ;  Ind.  Sts.  Sup.  1889, 
§  380.] 

la.— Rev.  1860,  p.  599;     [Rev.  Code, 

1884,  p.  757,  et  seq.] 
Kan.— Gen.  St.  1868,  p.  712;     [Comp. 

L.  1885,  §§  4252-4335.] 
Ky.— 1   R.  S.    472;  [Genl.  Sts.   1886, 

pp.  549-586.] 
La.-R.  S.  527. 
Me.— R.  S.  4.57,  538;  Laws 863,  p.  130. 

[Rev.  Sts.  1883,  pp.  713-714.] 
Md.— Code,  p.  539. 
Mass.— St.  1860,  pp.  516,  685;   [Pub. 

Sts.  1887,  pp.  1001-1018.] 
Mich.— St.  1857,  p.  1206;   [How.   St. 

1882,  §  7663,  et  seq.] 
Minn,— Rev.  1866,  p.  467. 

Miss.— Rev.  Code,  pp.  123,  525;   [Id. 
1880,  §§  1742-1746.] 


2  Code,  §  289. 

8  Farnham  v.  Hildreth,  32  Barb.  277. 

Mo.— Gen.  St.  1865,  p.  639;   [1  R.  S. 

1889,  p.  1103.] 
Neb.— R.  S.  472;    [Comp.  L.   1887,  p. 

797.] 
Nev.-St.  180,9,  p.  231. 
N.  H.-Gen.  St.  1867,  p.  4.38  ;    [Genl. 

L.  1878,  pp.  542-557.] 
N.  J.— Dig.  1855,  p.  247;  Laws  1865, 

p.  469;   [Revis.   1877,    pp.   389-395; 

Revis.    N.    J.    Sup.    1886,   pp.  290- 

292.] 
N.  C— Rev.  Code,  p.  274;  Laws  1867, 

p.   76;  Laws  1869,   p.   585;    [Batt. 

Rev.  1873,  p.  390.] 
O.— 2  R.  S.   1062,  Sup't  R.  S.  565. 
On. — Gen.  Laws  208. 
[Or.— Ann.    Laws    1887,  Vol.  1,  pp. 

347-376.] 
Penn.-Dig.    1861,  p.   429  ,    [Bright. 

Prud.  Dig.  1883,  Vol.  1,  pp.  739-773, 

Sup.  1887,  pp.  2201,  2225.] 
R.    I.— E.    S.    469;     [Pub.   Sts.  1882, 

pp.  608-617.] 
S.  C.-Code,  p,  489. 
Tenn.— Code,  p.  571. 
Tex. -Laws  1866,  p.  199. 
[Utah.— Comp.    Laws   1888,  Vol.    2, 

§§  3449-3451.] 
Vt.— Gen.    St.    1863,  p.    361  ;     [Rev. 

Laws  1880,  §§  1538-1601. 
Va.— Code,  1849,  p.  252. 
Wis.-R.   S.   782;     [Id.    1878,  778,  et 

seq.] 
[Wye— Comp.  L.  1876,  pp.  88,  337,  et 

seq.] 
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of  the  judgment,  and  if  it  be  for  money,  the  amount  actually  due 
thereon,  and  the  time  of  docketing  in  the  clerk's  office  of  the 
county  to  which  it  is  issued,  and  shall  require  the  officer  sub- 
stantially, as  follows : 

1.  If  it  be  against  the  property  of  the  judgment  debtor,  it  shall 
require  the  officer  to  satisfy  the  judgment  out  of  the  personal 
property  of  such  debtor,  and  if  sufficient  personal  property  cannot 
be  found,  out  of  the  real  estate  belonging  to  him  on  the  day  when 
the  judgment  was  docketed  in  the  county,  or  any  time  thereafter ; 

2.  If  it  be  against  real  or  personal  property,  in  the  hands  of 
personal  representatives,  heirs,  devisees,  legatees,  tenants  of  real 
property,  or  trustees,  it  shall  require  the  officer  to  satisfy  the 
judgment  out  of  such  property  ; 

3.  If  it  be  against  the  person  of  the  judgment  debtor,  it  shall 
require  the  officer  to  arrest  such  debtor  and  commit  him  to  the 
*1 7fiT  i^^^  *°^  *'^®   county,   until  he  shall  pay  the  judgment,  or 

be  discharged  according  to  law ; 

4.  If  it  be  for  the  delivery  of  the  possession  of  real  or  personal 
property,  it  shall  require  the  officer  to  deliver  the  possession  of  the 
same,  particularly  describing  it,  to  the  party  entitled  thereto,  and 
may  at  the  same  time  require  the  officer  to  satisfy  any  costs, 
damages  or  rents  and  profits,  recovered  by  the  same  judgment  out 
of  the  personal  property  of  the  party  against  whom  it  was  ren- 
dered, and  the  value  of  the  property  for  which  the  judgment  was 
recovered,  to  be  specified  therein,  if  a  delivery  thereof  cannot  be 
had,  and  if  sufficient  personal  property  cannot  be  found,  then  out 
of  the  real  property  belonging  to  him  on  the  day  when  the  judg- 
ment was  docketed,  or  at  any  time  thereafter,  and  shall  in  that 
respect  be  deemed  an  execution  against  property.^ 

5.  An  execution  may  issue  against  a  married  woman,  and  it 
shall  direct  the  levy  and  collection  of  the  amount  of  the  judg- 
ment against  her  from  her  separate  property,  and  not  otherwise.^ 

§  408.  The  execution  on  a  judgment  in  a  court  of  record  may 
issue  at  any  time  within  five  years  after  the  entry  of  the  judg- 
ment.8  After  that  time,  it  can  only  be  issued  by  leave  of  the 
court.*     But  if  there  has  been  an  execution  issued  within  five 

1  Code,  §  2S!l;     [See  Code  Civ.  Proc,  CatskiU  Bk.  v.  Sanford,  4  How.  Pr. 

§  1362,  etseq.]  101;  Swift  T.  DeWitt,  3  How.  Pr., 

•■'  Code,  §287;  [Code  Civ.  Proc..  §  1373.]  280;  Townsend  v.  AYessen,  4  Duer. 

Moncrief  v.  Ward,  2."i  How.  Pr.  II4;  342.] 

Marsh  v.  Potter,  30  Barb.  500 «  Code,  §284.     [Code  Civ.  Proc.,  §  1377, 

»  Code,  §  28:! ;   [Code  Civ.  Proc,  §  l:i7.'>.  as  amended  by  L.  1879,  c.  542.    See 

See  Underwood  v.  Greene,  60  N.  Y.  Nicliols  v.  Kelsey,  20  Abb.  N.  C.  14; 

247;  Hutson  v.  Weld,  38  Htm,  142;  Mereness  v.  Brennan,  7  Week.  Dig. 
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years,  and  returned  unsatisfied  in  whole  or  in  part,  a  subsequent 
one  may  be  issued  without  leave,  though  more  than  five  years 
have  elapsed.^  An  execution  upon  a  decree  of  a  surrogate  may 
be  issued  to  the  county  where  the  transcript  thereof  is  filed,  in 
the  same  manner  as  if  it  was  a  judgment  in  the  court  of  com- 
mon pleas  of  said  county .^  And  a  justice's  judgment,  from  the 
time  the  same  is  docketed  in  the  office  of  the  county  clerk,  shall 
be  a  judgment  of  the  county  court.^  If  any  judgment  be  entered 
after  the  death  of  a  debtor,  no  execution  can  issue  at  all,  but  the 
judgment  must  be  paid  in  the  course  of  administration.*  But  if 
the  defendant  dies  after  the  judgment,  and  before  execution  is 
issued,  it  may  be  issued  at  any  time  after  one  year  from  his  death 
and  not  before,  upon  leave  granted  by  the  surrogate.*  But 
if  there  are  any  other  defendants,  and  the  execution  is  sought  to 
be  collected  out  of  them,  it  may  be  issued  as  if  all  were  living.^ 
If  the  defendant  dies  after  the  execution  is  issued,  it  is  to  be  ex- 
ecuted as  if  *he  were  living.^     An  execution  cannot  issue 

.  r*177 

on  a  judgment  after  the  death  of  the  judgment  creditor.   •- 

The  remedy  is  said  to  be  by  action  by  the  executor  under  section 
four  hundred  and  twenty-eight  of  tlie  Code.^  When  bail  shall 
have  been  taken  on  the  arrest,  the  execution  may  be  issued  against 
the  property  or  the  body  of  the  defendant.^  But  in  such  case  it 
cannot  issue  against  the  body  until  an  execution  against  the 
goods  and  chattels,  lands  and  tenements  of  such  defendant  shall 
have  been  returned  unsatisfied  in  whole  or  in  part.^"  But  if  the 
defendant  be  imprisoned  on  execution  in  another  cause,  or  upon 
process  in  the  same  action,  or  be  surrendered  in  exoneration  of 
his  bail  in  such  action,  an  execution  may  issue  against  his  body, 
without  any  previous  execution  against  the  property .^^  Tlie  send- 
ing an  execution  to  the  sheriff  before  the  judgment  record  is 
actually  filed,  or  the  judgment  docketed,  with  instructions  from 
the  attorney  not  to  levy  until  the  same  is  filed  and  docketed,  will 

24,"  Kennedy  v.  Mills,  i  Abb.  Pr.  «  ^ay  v.  Rice,  19  Wend.  644;  Bellinger 
132;  Field  v.  Paulding,  3  Abb.  Pr.  v.  Ford,  '21  Barb.  311;  s.  c.  14  Barb. 

139;    Small  v.    Wheaton,   2    Abb.  2.50. 

Pr.  316.]  '  Becker  v.  Becker,  47  Barb.  498. 

1  McSmith'v.  Van  Deusen,  9  How.  Pr.  «  Bellinger  v.  Ford,  14  Barb.  2,50;  s.   c. 

245;    Flanagan  v.  Tinen,  53  Barb.  21  Barb.  311. 

587;    rCode   Civ.   Proc,  §  1377,  as  ^  3  R.  S.  042,  §  2;    [Code   Civ.   Proc, 

amended  by  L.  1879,  c.  542.]  §§  1364, 1487,  1488.] 

2  3  R.  S.  366,  5  18,  and  Laws  1844,  Ch.  i"  3  R.  S.  643,  §  4.  [See  Code  Civ.  Proc, 

104,  §2,  §1481).] 

a  Code    §  63;   [See  Code  Civ.  Proc,  §     "  3  R.  S.  643.  §  5;   [Code   Civ.  Proc, 


3017.] 


i  1491.     See  Noe  v.  Christie,  15  Abb. 


*  3  R  S   638   §  8.  Pr-  N.  S.  34(j;  s.  c.  46  How.  Pr.  496.] 

'  3  R.'  S.'  642,  §  30;  Id.  649,  §  41.   .  [See 

Code  Civ.  Proc,  §  137'.i,  et  seq.]  -^^ 


210  OF    THE    EXECUTION. 

not  be  irregular,  if  no  levy  is  made  until  such  time.  The  officer 
receiving  the  execution  holds  it  as  the  special  agent  of  the  at- 
torney for  the  time.i  I:;  such  case  the  sheriff  sliould  not  mark  the 
execution  as  received  by  him,  until  the  time  the  judgment  is 
actually  docketed.  If  the  defendant  be  taken  in  execution,  all  other 
remedies  are  suspended,  and  no  other  execution,  can  be  executed 
against  him  upon  the  judgment  while  he  is  so  charged.  But  if  he 
die  while  so  charged,  or  escape,  or  be  rescued,  or  be  discharged 
under  any  insolvent  law  discharging  his  person,  new  executions 
may  be  issued  against  his  body,  if  he  escape  or  be  rescued,  or 
against  his  property,  if  he  die  or  be  so  discharged,  in  the  same 
manner  as  if  he  had  never  been  charged  in  execution.^  If,  after  a 
levy,  an  execution  is  lost,  the  court  out  of  which  it  issued  has 
power  to  order  a  substituted  execution  to  issue  and  the  endorse- 
ment and  levy  made  thereon,  and  the  latter  become  the  original 
for  all  purposes.^ 

§  409.  The  execution  is  made  returnable  within  sixty  days  after 
its  receipt  by  the  oflficer  to  the  clerk  of  the  court  with  whom  the 
record  of  the  judgment  is  filed.*  The  plaintiff  has  no  power  to 
issue  an  execution  returnable  within  any  number  of  days  less  then 
sixty.®  This  is  for  the  benefit  of  the  sheriff  and  to  prevent  com- 
pulsory process  against  him ;  but  he  may  return  it  sooner  if  he 
choose.^ 

§  410.  Upon  the  receipt  of  an  execution  the  sheriff,  if  desired 
shall  give  to  the  person  delivering  the  same,  on  the  payment  of 
ts:-inQ-,  the  fee  *allowed  by  law,  a  minute  in  writing  signed  by  him 
specifying  the  name  of  the  execution,  its  general  nature 
and  the  day  of  receiving  it ; ''  and,  on  like  request,  he  must  give 
to  the  party  served,  a  copy  of  such  execution  without  charge  ^ 
He  must  also  mark  upon  it  the  exact  year,  and  day,  and  hour,  and 
minute  of  its  receipt  by  him.^  And  this  indorsement  wUl  be  held 
conclusive  evidence  against  him,  that  the  execution  was  in  his 
hands  at  the  time.^" 

§  411.  Where  the  execution  is  against  the  property  of  the  defend- 
ant, it  may  be  issued  to  the  sheriff  of  the  county  where  the  judg- 

>  Walters  V.  Sykes,  22  Wend.  .560.  «  Renaud  v.    O'Brien,    ?,n    N.    Y.   29; 

2  8  K.  S.  649,  §  42.     [See   N.  Y.  Civ.  Tyler  v.  Willis,  33  Barb.  327. 

Proc,  §§  1491-1494;]  Graham's  Pr.  '  3  R.  S.  738,  §  96.     [This  entire  title 
356.  of  R.  S.  was  repealed  by  L.  1877,  c. 

"  Burckle  v.  Luce,  1  N.  Y.  163.  417.] 

*  Code,  S  290.     [See  Code  Civ.  Proc,  «  3  R.  S.  739,  §  97. 

§  1366.]  9  3  R.  S.  643,   §  10:  [Code  Civ.   Proc, 

«  Spencer  v.  Cuyler,  17  How.  Pr.  157.  §  1363.]  f  -  ^ 

1"  Williams  v.  Lowndes,  1  Hallj 
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ment  is  docketed,  and  to  several  counties  at  the  same  time.^  And 
though  the  execution  is  not  so  docketed,  it  will  be  good  in  the 
sheriff's  hands  until  it  be  set  aside  by  a  court  of  competent  author- 
ity .^  But  where  the  execution  is  for  the  delivery  of  real  property, 
it  must  be  directed  and  delivered  to  the  sheriff  of  the  county  where 
such  property,  or  a  part  thereof  is  situated.^  And  if  the  execution 
be  on  a  judgment  on  an  attachment  against  a  foreign  corporation 
or  absconding  debtor,  it  must  be  directed  and  delivered  to  the  sher- 
iff who  served  the  attachment,  and  who  holds  the  property  attached, 
notwithstanding  he  has  since  gone  out  of  office.* 

§  412.  The  plaintiff  in  the  execution  has  the  right  to  control  the 
sheriff  in  the  service  thereof,  and  so  has  the  attorney  of  the  plaintiff', 
by  virtue  of  his  original  retainer ;  and  either  may  authorize  him  to 
depart  from  the  regular  and  ordinary  course  of  executing  it.^  The 
sheriff  may,  by  direction  of  the  plaintiff  or  his  attorney,  be  re- 
strained and  limited  as  a  special  agent,  as  to  every  act  which  is 
within  his  general  authority  under  the  execution.  Thus,  on  an 
execution  against  several  defendants,  it  is  competent  for  the  plain- 
tiff or  his  attorney,  to  direct  the  sheriff  to  whom  the  execution  is 
delivered,  to  levy  upon  the  property  of  all  or  either  of  the  defend- 
ants.^ And  the  attorney  may  at  any  time  countermand  the  exe- 
cution, and  the  sheriff  is  bound  to  obey  his  instructions  and  suspend 
proceedings  upon  it  whenever  he  is  directed  to  do  so,  unless  it  be 
a  case  of  collusion  between  the  parties  for  the  obvious  purpose  of 
defrauding  the  sheriff  out  of  his  fees,  where  the  plaintiff  and  attor- 
ney are  both  insolvent  or  irresponsible.''  But  the  sheriff  is  not 
bound  to  obey  the  instructions  of  the  plaintiff  in  executing  the 
writ,  if  he  sees  that  it  will  produce  a  great  sacrifice  of  *prop-  r-^^  ^q 
erty,  but  he  should  rather  postpone  the  sale,  especially 
where  the  plaintiff  cannot  sustain  any  injury  by  the  delay.  He 
should  take  all  necessary  means  to  secure  the  sum  he  is  directed  to 
levy,  but  as  to  the  time,  place,  and  manner  of  sale,  he  is  vested  with 
a  sound  discretion.  It  was  held  that  the  plaintiff  had  no  right  to 
direct  that  the  purchase  money  should  be  paid  in  silver,  especially 
where  no  notice  had  been  given  that  it  would  be  required  on  the 
sale  ;  and  if  the  officer  obey  him,  it  would  be  an  abuse  of  his  duty 

1  Code,  §287.      [See  Code  Civ.  Proc.,  ters  v.  Sykes,  22  Wend.  566;  Arm- 

§  1632.]  strong    v.    Garrow,    6    Cow.    465; 

2  Roth  V.  Schloss,  6  Barb.  308.  Gorham  v.  Gale,  7  Cow.  T--','J. 

8  Code,  §287;  [Code Civ.  Proc.,  §  1365.]  «  Godfrey  v.  Gibbons,  'S2  Wend.  569; 
«  The  Am.  Ex.  Bli;.  v.  The  Morris  Canal  Root  v.  Wagner,  30  N.  Y.  9. 

&  Banking  Co..  6  Hill  362;  McEay  '  Jackson  ex  d.  Anderson  v.  Anderson, 

v.  narrower,  27  Barb.  463.  4  Wend.  474. 

5  Colton  V.  Camp,  1  Wend.  365;  Wal- 
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and  censurable.  If  the  party  require  it,  a  postponement  should 
be  had  so  that  the  defendant  and  bidders  might  be  prepared.^ 
Where  the  plaintiff  in  an  execution,  or  his  attorney  instructs  a 
deputy  holding  the  execution,  to  depart  from  his  duty  in  executing 
it,  as  where  he  directs  him  to  do  nothing  after  making  the  levy 
until  further  instructions,  the  deputy  ceases  to  be  the  servant  of 
the  sheriff  and  becomes  the  agent  of  the  party,  and  the  sheriff 
ceases  to  be  liable  for  his  acts  or  defaults,  to  such  plaintiff.  And 
if  the  party  wishes  to  change  the  relation,  he  must  at  least  give 
notice  to  the  sheriff  himself  ;  fresh  instructions  to  the  deputy  is  not 
sufficient.^  Where  the  plaintiff  directs  the  deputy  to  depart  in  any 
other  way  from  the  regular  course  of  proceedings,  as  to  give  a 
credit  on  a  sale  of  property  or  the  like,  he  likewise  makes  him  his 
agent,  and  the  sheriff  will  not  be  liable  for  the  money  he  may  have 
received  on  such  sale,  but  the  party  must  look  to  the  deputy .^ 
But  the  plaintiff  in  an  execution  is  not  answerable  for  having 
made  the  deputy  charged  with  its  service  his  agent  by  giving  him 
instructions  to  sell  goods  levied  upon  on  credit,  if  the  deputy  does 
nothing  in  conformity  with  the  instructions.  For  the  purpose  of 
discharging  the  sheriff  from  liability  for  the  acts  of  the  deputj^,  it 
must  be  shown,  not  only  that  the  plaintiff  directed  the  deputy  to 
depart  from  the  line  of  duty  imposed  by  law,  but  that  the  deputy 
followed,  or  undertook  to  follow  his  directions  ;  and  hence  where 
the  deputy  was  authorized  to  sell  goods  upon  a  credit  on  receiving 
good  endorsed  notes,  and  he  allowed  purchasers  to  take  the  goods 
bid  by  them  without  leceiving  such  notes,  it  was  held  that  the 
deputy  had  not  followed  the  instructions  of  the  plaintiff,  and  that 
the  sheriff  was  still  liable  for  his  acts.* 

§  413.  Whenever  any  execution  shall  be  issued  against  the 
property  of  any  person,  his  goods  and  chattels  situated  within  the 
jurisdiction  of  the  officer,  to  whom  such  execution  shall  be  de- 
livered, shall  be  bound  fro~m  the  delivery  of  the  same  to  be  ex- 
ecuted, whether  in  or  out  of  office  hours,*  if  a  lev}^  is  actually  made 
at  any  time  before  the  return  *day,  either  under  such  ex- 
J  ecution  or  any  other  in  the  hands  of  the  slieriff,  or  any  of 
his  deputies.  When  such  levy  is  made,  the  lien  of  the  execution 
relates  back  to  the  time  of  the  delivery  of  such  execution  to  the 
sheriff  for  service.^     And  a  levy  upon  a  previous  execution  will  be 

'  McDonald  v.  Neilson,  2  Cow.  139.  Hampshire   Savings   Bank  v.  Var- 

2  Mickles  v.  Hart,  1  Denio,  .'j48.  num,  1  Metcalf  34. 

8  ftorham  v.  Gale,  6  Cow.  467.  «  3  R.  S.  644,  §  13;  France  v.  Hamilton, 

«  Sheldon    v.  Payne,   7  N.  Y.   453;  N.  --'6  How.  Pr.  180. 

6  Peck  V.  Tiffany,  2  N.  Y.  451. 
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a  valid  levy  to  create  a  constructive  levy  on  a  subsequent  one, 
even  where  such  first  execution  has  become  dormant  in  the  hands 
of  the  sheriff  by  reason  of  instruction  from  the  plaintiff  to  delay  ; 
or  the  property  levied  on  has  been  removed  out  of  the  state  and 
beyond  the  reach  of  the  sheriff.i  But  the  title  of  any  purchaser  in 
good  faith,  of  any  goods  or  chattels,  acquired  prior  to  the  actual 
levy  of  any  execution,  without  notice  of  such  execution  being 
issued,  shall  not  be  divested  by  the  fact  that  such  execution  had 
been  delivered  to  an  officer  to  be  executed,  before  such  purchase 
was  made.2  And  it  has  been  held  that  something  more  than  a 
mere  presumption  of  a  levy  will  be  required  to  defeat  the  title  of 
a  bona  fide  purchaser  within  a  few  days  after  the  execution  was 
placed  in  the  sheriff's  hands. ^  But  one  to  whom  property  is 
assigned  in  paj-ment  of  a  pre-existing  debt  is  not  such  a  purchaser 
in  good  faith.  The  lien  of  the  execution,  though  no  levy  is 
made  until  after  the  assignment,  is  superior  to  the  assignee's 
title.* 

§  414.  If  there  are  several  executions  issued  out  of  a  court  of 
record,  including  executions  upon  a  justice's  judgment,  docketed 
in  the  office  of  the  county  clerk,  against  the  same  defendant,  that 
which  shall  have  been  first  delivered  to  an  officer  to  be  executed 
shall  have  preference,  notwithstanding  a  levy  may  be  first  made 
under  another  execution.^  If  there  be  one  or  more  executions, 
and  one  or  more  attachments  against  the  property  of  the  same  de- 
fendant, or  if  there  be  several  attachments,  the  same  rule  shall 
prevail  in  determining  the  preference  of  such  execution  or  attach- 
ment.^ But  if  a  levy  and  sale  of  any  goods  and  chattels  shall 
have  been  made  under  such  other  execution,  before  an  actual  levy 
under  the  execution  first  delivered,  the  sale  will  be  valid  and  such 
goods  and  chattels  shall  not  be  levied  upon  or  sold  by  virtue  of 
such  first  execution.     Where,  however,  the  officer  sells  goods  and 


1  Cresson  V.  Stout,  17  John.  116;  Rus-  Johns.  Ch.  283;  Butler  v.  Jlaynard, 

sellv.  tribbs,  5  Cow.  390;  Peck  v.  11  Wend.  548  5.511;  Blrdseye  v.  Eay, 

TifJany,  2  N.  Y.  451;  Leach  v.  Pine,  4    Hill,  158;  Slade  v.  Van  Techten, 

41  111.  65.  11  Paige  21. 

2  3R.  S.  645,  §  17;   [Code  Civ.   Proc,  ^  Millspaugh  v.  Mitchell,  8  Barb.  :',)■). 

§1409.     See  Osborne  v.  Alexander,  *  Ray  v.   Birdseye,  5   Den.  619;  Birds- 
40  Hun,  323;  Reynolds  v.  Darling,  eye  v.    Ray,  4  Hill   158;    Made  v. 

42  Barb.  418;  lline  v.   Rickert,   21  Van  Vechten,  11  Paige  Ch.  21 ;  War- 
Barb.  469;   Millspaugh  v.  Mitchell,             ren  v.  Paine,  3  Barb.  Ch.  630. 

8  Barb.    333;   Ray  v.   Birdseye,   5  6  3  r.  g.  645,  §  14;  [Code  Civ.  Proc, 

Den.  619;     Comp  v.   Chamherlain,  §  1406.] 

5  Den.    198;  Bond  Willet,  29  How.  ^  3  R.  S.  645,  §  15;  [Code  Civ.  Proc, 

Pr.   47  ;   Hendricks  v.  Welden,    17  §  1407.] 

Johns.  438;  Bliss  v.  Ball,  9  Jolins. 

132  ;    Hendricks    v.    Robinson,    2 
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chattels  upon  a  junior  execution,  but  before  paying  over  the 
money  he  discovers  that  a  prior  execution  is  entitled  to  the  whole 
or  a  part  *of  the  money  I'aised,  he  may  at  any  time  before 
-I   making  his  return,  apply  the  money  accordingly .^ 

§  415.  Although  an  execution  issued  out  of  a  court  of  record, 
becomes  a  lien  upon  the  goods  and  chattels  of  the  defendant  from 
the  time  of  the  deliver}^  thereof  to  the  officer  f(n'  execution,  yet 
any  execution  or  attachment  issued  out  of  any  court  not  being  of 
record,  if  actually  levied,  shall  have  preference  over  any  other 
execution  issued  out  of  any  court,  whether  of  record  or  not,  which 
shall  not  have  been  previously  levied.^  And  when  executions  are 
issued  from  courts  of  different  jurisdictions  to  different  officers,  as 
from  state  courts  to  the  sheriff  and  from  the  United  States  courts 
to  the  marshal,  the  first  execution  levied  has  the  prior  right.  This 
has  been  so  adjudged  by  the  Supreme  Court  of  the  United  States 
in  a  controversy  between  those  claiming  under  an  execution  issued 
by  the  state  court  of  Alabama,  where  the  law  is  as  with  us  that 
the  lieu  of  the  execution  dates  from  the  delivery  to  the  sheriff, 
and  those  claiming  under  an  execution  from  the  District  Court  of 
the  United  States.  The  court  say:  "The  lien  of  an  execution, 
under  the  laws  of  that  state  (Alabama),  commences  from  the  de- 
livery of  the  writ  to  the  sheriff,  and  the  lien  in  the  courts  of  the 
United  States  depends  upon  the  delivery  of  the  writ  to  their 
officer.  But  no  provision  is  made  b}^  the  statutes  of  the  state  or 
United  States  for  the  determination  of  the  priorities  between  the 
creditors  of  the  respective  courts,  state  and  federal.  The}*  merely 
provide  for  the  settlement  of  the  priorities  between  the  creditors 
prosecuting  their  claims  in  tlie  same  jurisdiction.  The  demands 
of  the  respective  creditors  in  this  instance,  were  reduced  to  judg- 
ments, and  the  officers  of  either  court  were  invested  with  authority 
to  seize  the  property.  The  liens  were  consequently  co-ordinate  or 
equal;  and,  in  such  cases,  the  tribunal  which  first  acquires  posses- 
sion of  the  property,  by  the  seizure  of  its  officers,  may  dispose  of 
it  so  as  to  vest  a  title  in  the  purchases,  discharged  of  the  claims 
of  creditors  of  the  same  grade."  ^ 

§  416.  Bu-t  though  executions  issued  out  of  courts  of  record  are 
liens  upon,  and  are  to  be  paid  out  of  the  proceeds  of  the  sale  of 

1  Peck  V.  Tiffany,  2  N".  Y.  -151 ;  Millien  461 ;    Ray  v.    Harcourt,    19  Wend, 

V.  Commonwealth,  1  B.  Men.  (Ky.)  49.i;  Dubois  v.  Harcourt,  20  Wend. 

311;   Ivennon  v.  Ficklin,  6  B.Mon.  41. 

(Ky.)  415.  8  Pulliam  v.   Osborn,   17  How.   (U.  S.) 

2  3R.  S  64-,,   §  16;   [Code  Civ.  Proc,  471;    Hagan   v.   Lucas,    10    Peters 

§1408;]  Marsh  V.  Lawrence,  4  Cow.  .  (U.S.)  400. 
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the  defendant's  personal  property,  in  the  order  in  which  the}-  were 
received  by  the  sheriff,  yet,  under  certain  circumstances,  the  lien, 
of  the  older  execution  may  be  lost  by  becoming  dormaut  in  the 
hands  of  the  sheriff,  and  a  junior  execution  against  which  such 
objection  cannot  be  made,  *raay  become  entitled  to  tlie  r^is-ioo 
preference.  What  will  render  an  execution  dormant  must 
be  determined  by  the  circumstances  in  eacli  particular  case.  Mere 
delay  or  neglect  of  duty  oii  the  part  of  the  slieriff,  without  the 
express  direction  of  the  party  issuing  the  execution,  will  never 
render  it  dormant.  It  can  only  be  so  in  cases  where  the  plaintiff 
or  party  iu  interest  has  interfered  with  its  execution-^  If  after  a 
levy,  the  sheriff  receives  express  direction  to  delay  the  sale  until  a 
junior  execution  is  received,  this  will  render  the  transaction  fraud- 
ulent.^ And  so  where  the  plaintiff  directed  a  levy,  and  that  it 
be  kept  secret  from  the  defendant,  it  was  construed  to  be  a  direc- 
tion for  delay,  and  the  execution  was  declared  dormant.^  And 
where  the  plaintiff,  after  levy,  directs  a  stay  until  farther  direc- 
tions, and  the  defendant  in  the  meantime,  with  whom  tlie  prop- 
erty is  left,  sells  it  to  a  bona  fide  jjurchaser,  it  has  been  held 
that  the  execution  had  become  dormant,  and  the  lien  of  the  levy 
gone.*  So  if  the  defendant  is  permitted  to  use  and  consume  tlie 
goods  levied  on,  this  is  evidence  of  fraud,  and  the  goods  may  be 
liable  to  a  subsequent  execution.^  And  though  the  property  in 
any  such  case  is  in  the  liands  of  a  former  sheriff,  the  present  sheriff 
on  receiving  a  junior  execution  against  the  owner  of  the  property, 
will  be  bound  to  levy  ;  for  where  the  sheriff  finds  the  former 
sheriff  in  the  possession  of  property  against  which  he  holds  an 
execution,  it  is  his  duty  to  inquire  under  what  circumstances  he 
holds  it.^ 

§  417.  But  merely  leaving  the  property  levied  upon  in  the 
possession  of  the  defendant,  though  with  the  consent  of  the  plain- 
tiff, is  not  of  itself  fraudulent,  either  as  against  subsequent  credi- 
tors or  purchasers,  unless  the  sheriff  is  also  directed  by  the  party 
to  delay  the  sale,  or  the  defendant  is  allowed  to  consume  the  prop- 

l  Russell  V.  Gibbs,  5  Cow.  .S90  ;  Benja-  ^  Prjce  v.  Shipps,  16  Barb.  5S"i. 

min  V.  Smith,  12  Wend.  404;  Know-  *  Hicok  v.  Coates,  2  Wend.  419;  Wise 

er  V.  Barnard,  5  Hill,  377;  Cockerel  v.  Darby,  0  Mo.  130. 

V.  Wynn,  12  S.  &  M.  (Miss.)  117.  ^  Hicok  v.  Coates,  2  Wend.  419;  Whip- 

s  Storm  V.  Woods,  11  Johns.  110;  Kel-  pie  v.  Foot,  2  .John.  418;  Farring- 

loga;  V.  Griffin,  17  Johns.  274;  Rew  ton  v.  Sinclair,  1.5  John.  428;  Dick- 

V.   Barber.   ?>  Cow.   272;  Russel  v.  inson  v.  Cook,  17  John.  302. 

Gibbs,  .5  Cow.  390;  Power  v.  "Van  ^  Graham's  Pr.  383;  Russell  v.  Gibbs,  5 

Buren.  7  Cow.  560;  Kimball  v.  Mun-  Cow.  390. 

ger,  2  Hill,  364;  Knower  v.  Barnard, 

5  Hill,  377. 
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erty.i  And  this,  though  there  be  delay  of  a  year.^  To  render 
ail  execution  dormant,  there  must  be  an  interference  with  the  ex- 
ecution by  the  plaintiff.  But  it  has  been  held  that  it  was  not 
such  interference,  where  tlie  plaintiff  said  that  he  did  not  want 
,5^Qo-|  the  defendant  distressed ;  or  that  he  was  *honest  and  would 
not  secrete  his  goods,  and  that  the  sheriff  might  levy  on 
them,  and  safely  leave  them  in  the  defendant's  custody  ;  nor 
where  he  said  to  the  sheriff,  you  must  have  my  money  at  the 
return  of  the  writ,  but  I  do  not  object  to  any  indulgence  you  can 
give  to  the  defendant  in  the  meantime  ;  nor  by  saying,  lev}'  and 
get  my  money,  but  you  need  not  move  the  horse  and  wagon  and 
sell  until  the  man  has  hauled  in  his  crop,  which  is  nearly  ready ; 
nor  by  saying  levy  on  all,  but  do  not  sell  till  his  wife  is  recovered 
from  her  illness.^  Where,  after  a  levy  and  removal  of  the  prop- 
erty, a  third  person  purchased  the  execution  and  directed  the 
officer  to  return  the  property  and  leave  it  with  the  defendant,  no 
reason  appearing  to  liave  been  assigned  for  this  direction,  and  tlie 
debtor  afterwards  sold  the  property  as  his  own,  and  in  the  follow- 
ing month  the  officer  took  possession  of  it  and  sold  it  under  the 
execution,  it  was  held  that  as  there  were  no  instructions  to  delay, 
and  no  express  permission  to  the  defendant  to  use  the  property, 
the  execution  was  not  fraudulent  as  against  the  purchaser.*  And 
where  an  execution  was  issued  in  November,  with  instructions  to 
levy  upon  the  defendant's  property  which  consisted  principally 
of  hides  in  vats  which  could  not  be  sold  without  sacrifice  before 
spring,  and  the  officer  was,  for  this  reason,  at  the  same  time  in- 
structed not  to  sell  until, May;  but  other  executions  being  issued, 
he  was  directed  to  hasten  the  sale  under  the  first,  the  court  held 
that  there  was  no  fraud,  but  that  the  delay  under  the  circum- 
stances was  proper.^  But,  if  from  the  directions  of  the  plaintiff, 
it  is  apparent  that  tlie  levy  is  made,  not  to  collect  the  money,  but 
to  protect  the  defendant's  goods  from  other  creditors,  it  will  be 
otherwise.^ 

§  418.  Where  there  is  a  question  of  this  character  between 
different  executions,  the  order  of  priority  is  usually  determined  by 
the  coiirt  upon  motion,  between  the  execution  creditors.  And 
where  in  such  case,  the  court  direct  how  the  money  realized  shall 

*  Eew  V.  Barber,  3  Cow.  272;  Storm  v.  ^  Herkimer  Co.  Bank  v.  Brown,  6  Hill, 
Woods,  11  .John.  110;  Herkimer  Co.  •2:!2.    . 

Bank  v.  Brown,  (>  Hill,  232;  Ben.ia-  ^  Graham's  Pr.  384. 

min  V.  Smith,  12  Wend.  40-1;  Far-  ■>  Rew  v.  Barber,  :>  Cow.  272. 

rington  v.  Sinclair,  1.5  John.   428;  ^  Power  v.  Van  Buren,  7  Cow.  560. 

Butler  V.  Maynard,  11  Wend.  648.  "1  Graham's  Pr.  384. 
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be  applied,  the  sheriff  is  bound  to  apply  the  same  accordingly. 
And  the  county  court  has  the  power  to  determine  the  priority  be- 
tween an  execution  issued  out  of  sucli  court,  and  another  out  of  the 
supreme  court.  Where  there  is  a  claim  that  the  first  execution  lias 
become  dormant,  and  that  a  junior  execution  is  tliereby  entitled  to 
precedence,  the  sheriff  ouglit,  before  paying  over  the  money  to 
either  party,  to  take  a  proper  indemnity  against  doing  so.  Or, 
what  is  perhaps  better,  pay  the  money  into  court,  and  leave  the 
parties  to  settle  the  question  of  right  between  themselves. 

§  419.  On  the  receipt  of  an  execution,  if  the  defendantwill  not 
*pay  the  amount  directed  to  be  collected  thereon,  it  is  the  r^-.  o^ 
sheriff's  duty  to  proceed  to  execute  the  same  according 
to  the  command  thereof  ;i  and  for  this  purpose,  to  make  a  levy 
upon  the  goods  and  chattels  of  the  defendant  sufficient  to  pay  the 
amount  directed  to  be  collected  upon  the  execution,  with  interest 
and  his  fees,  if  so  much  can  be  found  in  his  county.  The  levy 
may  be  made  on  the  return  day  or  at  any  time  before,  but  not 
after;  and  if  the  officer  does  levy  after  the  return  day  he  will  be  a 
trespasser,  and  if  he  so  levies  by  direction  of  the  plaintiff  both  will 
be  so  liable.^  But  the  officer  should  not  wait  until  the  return  day 
before  he  levies,  for  the  defendant  may  remove  his  goods  from  the 
county,  or  sell  jihemto  a  bona  fide  purchaser  without  notice  of  the 
execution,  or  they  may  be  seized  upon  an  execution  or  attachment 
issuing  out  of  a  court  not  of  record  ;  in  all  of  which  cases  the 
sheriff  may  become  responsible  to  the  plaintiff  for  the  amount  of 
the  execution.  Besides,  it  is  the  sheriff's  duty  to  make  return  of 
the  execution  and  pay  over  the  amount  due  thereon  by  the  return 
day,  and  he  may  be  attached,  or  an  action  will  lie  against  him  for 
not  doing  so.^  He  should  therefore  levy  at  the  earliest  day,  and 
if  the  defendant  will  not  pay,  advertise  and  sell  his  goods  within 
such  time,  that  if  they  do  not  bring  enough  to  satisfy  the  execution 
there  will  be  time  to  sell  his  real  estate  before  the  return  day. 

§  420.  The  sheriff  has  no  power  to  settle  or  discharge  an  execu- 
tion, without  actual  payment  of  the  amount  directed  thereon  to  be 
collected,  with  interest,  unless  he  proceed  to  execute  it  in  the  due 
course  of  law.  And  if  he  returns  an  execution  "  satisfied  "  upon 
receiving  the  defendant's  note,  instead  of  the  money,  it  will  be  no 
satisfaction  of  the  judgment  or  execution;*  not  even  in  case  the 

1  3  E.  S.  739,  §  98.  *  Bank  of  Orange  Co.  v.  Watei-man;  1 

^  Devoe  v.  Elliot,  2  Games,  243 ;  Vail  v.  Cow.  46  ;  Mumford  v.  Armstrong, 

Lewis,  4  John.  450  ;    Haggerty  v.  4  Cow.  5.53 ;  Sherman  v.  Boyce,  15 

Wilber,  16  John.  287.  John.  448. 
'  3  R.  S.  739,  §  98. 
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defendant  paid  the  Jiote  to  another  to  whom  it  was  transferred.^ 
Though  it  will  be  otherwise  if  it  is  taken  by  the  direction  of  the 
plaintiff,  or  the  transaction  is  subsequently  ratified  by  him.  And 
so  the  sheriff  may  take  security  for  the  debt  in  the  regular  course 
of  execution,  as  where  he  levies,  and  takes  a  receipt  for  the  goods 
with  an  agreement  that  they  be  produced  on  demand,  or  to  pay  the 
debt.  If  the  receipt  be  for  the  whole  debt,  costs,  interest  and  fees, 
and  the  goods  are  not  forthcoming,  if  they  are  lost  to  the  defendant 
by  the  officer,  the  plaintiff  or  the  receiptor,  it  will  be  a  satisfaction 
of  the  debt,  though  the  goods  levied  on  were  insufficient  to  pay 
j^wnr-i  the  amount.  *And  in  such  case,  the  sheriff  cannot  after- 
wards levy  on  the  property  of  the  defendant  to  satisfy  the 
execution,  though  the  fi.rst  was  insufficient,  or  the  officer  had  been 
unable  to  receive  anything  on  his  receipt.^  This,  however,  only 
applies  in  a  case  where  the  property  levied  on  belonged  to  tlie 
defendant  in  the  execution,  and  was  subject  to  such  levy,  and  that 
it  has  been  lost  to  the  defendant  through  the  negligence  of  the 
officer,  the  receiptor  or  the  plaintiff;  and  not  to  a  case  where  the 
property  has  been  retaken  by  the  defendant ;  or  did  not  belong  to 
him,  but  to  another,  who  repossessed  himself  of  it.  For  it  is  now 
the  well  settled  rule  that  where  the  defendant  has  neither  paid 
the  debt,  nor  lost  his  property  by  reason  of  the  levy,  such  levy  is 
no  satisfaction  of  the  execution.^  And  where  money  is  tendered 
to  the  sheriff  upon  any  execution  in  his  hands,  it  is  his  duty  to 
receive  it  and  forbear  to  levy  and  sell,*  and  if  he  does  levy  or  sell 
after  a  valid  tender  of  the  full  amount  of  debts  and  costs,  he  is  a 
trespasser. 

§  421.  Any  one  indebted  to  the  defendant  in  the  execution,  may 
pay  any  execution  against  the  property  of  his  creditor,  in  the  hands 
of  the  sheriff ;  or  apply  the  amount  of  his  indebtedness  thereon, 
and  the  sheriff's  receipt  therefor  will  be  a  sufficient  discharge  for 
the  amount  paid.^  But  such  payment  cannot  be  made  after  there 
is  a  notice  of  an  assignment  of  the  indebtedness.^ 

§  422.  The  policy  which  forbids  the  sheriff  from  executing  final 
process  in  which  he  is  a  party,  equally  restrains  him  from  execu- 
ting any  execution  in  which  he  may  in  any  way  have  acquired  an 
interest.^     If  while  it  is  in  his  hands  for  execution  he  acquires  any 

1  Sherman  v.  Boyce,  15  John.  443.  <  Jackson  ex  d.  Lansins;  v.  Law,  5  Cow. 

2  Hoyt  V.  Hudson,  12  John.  207.  248. 

'  The  People  v.  Hopson,  1  Denio,  574;  ^  Code,  §  293. 

Hayden    v.   Agent    Auburn    State  «  Countryman  v.  Eoyer,  3  How.  386. 

Prison,  1  Sandf.  Ch.  VX>;  Green  v.  '  Ciirpentor  v.  Stilwell,   1   Kernan,   61; 
Burke,  2.3  Wend.  490.  Stewart  v.  Magness,  2  Cold.  (Tenn.) 
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interest  therein,  he  cannot  proceed  in  the  execution  thereof.  He 
cannot,  with  his  own  money,  pay  the  plaintiff  and  keep  tlie  defend- 
ant's property,  nor  hold  the  execution  and  afterwards  mal^e  the 
money  advanced  out  of  it.i  Nor  can  the  sheriff  wlio  advances  the 
money  on  an  execution  in  his  hands,  take  a  bond  or  note,  or  other 
security  for  the  sum  so  advanced,  and  retain  the  execution  in  his 
hands  to  enforce  payment  of  such  bond  or  security,  or  the  money 
advanced.2  And  even  where  the  sheriff  is  attached  for  not  return- 
ing the  execution,  and  the  deputy  who  held  it,  pays  it  and  takes 
an  assignment  thereof,  he  cannot  enforce  *the  collection  r^-in/:; 
thereof  by  a  subsequent  execution,  though  the  defendant 
assented  to  the  assignment,  and  promised  to  pay.*  And  it  makes 
no  difference  that  the  paj^ment  of  the  execution  was  made  upon  the 
order  of  the  court,  by  way  of  a  fine  for  neglect  of  duty  under  the 
execution  ;  nor  that  the  money  was  paid  by  another,  and  the  assign- 
ment taken  by  such  other  party,  if  it  was  in  truth  paid  witii  the 
sheriff's  money  and  for  his  benefit.  He  can  do  no  act  under 
such  execution  to  enforce  the  collection  thereof,  and  a  sale  of 
lands  thereunder  by  him,  will  be  void,  and  confer  no  rights  on  the 
purchaser.*  If  the  sheriff  is  compelled  to  pay  an  execution  in  his 
hands,  which  has  not  been  collected  out  of  the  defendant,  he  should 
at  the  time  make  proper  application  to  the  court,  upon  notice  to 
the  defendant,  to  be  subrogated  in  the  place  of  the  phrintiff  in  the 
execution.^  Relief  will  in  most  cases  be  granted  by  the  courts 
though  not  so  as  to  affect  the  rights  of  others.  Thus  where  the 
deputy  left  the  property  levied  upon  with  the  defendant  who 
eloigned  it,  and  the  officer  was  compelled  to  pay  the  value  thereof,. 
and  took  an  assignment  of  the  judgment,  he  was  subrogated  by  the 
court  in  the  place  of  the  plaintiff,  as  against  the  defendant,  but 
not  so  as  to  affect  purchasers  of  his  real  es'tate,  under  subsequent 
judgments.® 

§  423.  Where  there  are  several  defendants  in  the  execution,  and 
some  are  principals  and  some  sureties,  the  sheriff  ought  to  collect 
the  execution  out  of  the  separate  property  of  such  principals,  if 
the  same  can  be  done  without  embarrassing  or  delaying  him  in 
making  the  amount  thereof  by  the  return  day.  But  if  the  sheriff 
has  no  means  of  determining  who  is  primarily  liable,  or  the  ques- 

2  ;    Singletary  v.  Carter,   1   Bailey,  ^  Mills  v.  Young,  23  Wend.  314. 

(S.  C.)  467  ;  Chambers  v.  Thomas,  ^  Bigelow  v.  Prevost,  .5  Hill,  566. 

8  Marsh.  (Ky.)  538.  ■•  Carpenter  v.  Stilwell,  1  Kernan,  61. 

1  Reed  v.  Pruyn,  7  John.  426;  Sherman  ^  Carpenter  v.  Stilwell,  12  Barb.  128. 

V.  Boyce,  15  John.  443  ;  Morris  v.  ^  The  People  v.  Onondaga  Com.  PI.,  19 
Ijake,  9  S.  &  M.  (Miss.)  521.  Wend.  79. 
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tion  is  at  all  doubtful,  he  is  not  bound,  at  his  peril,  to  decide  upon 
the  conflicting  claims  of  the  defendants,  to  equity  as  between 
themselves.  But  the  defendant  who  claims  to  be  surety,  and 
wishes  to  have  the  execution  enforced  against  his  co-defendants 
should  apply  to  the  equitable  powers  of  the  court  for  direction  to 
the  sheriff  to  resort  to  the  property  of  such  co-defendants. i 

§  424.  It  is  the  duty  of  the  sheriff  not  only  to  collect  the  moneys 
due  upon  an  execution  by  the  return  day  thereof,  but  to  bring 
the  same  into  court,  or  pay  the  same  over  to  the  plaintiff  or  his 
attorney,  by  such  return  day.  It  is  proper  that  he  do  so  as  soon  as 
he  conveniently  can,  after  the  same  is  collected,  but  he  is  not  bound 
to  do  so  before  the  return  day,  though  he  may  have  col-  r^-iQj 
lected  it  before.^  *The  usual  course  is  to  pay  over  the  mon- 
eys collected  to  the  plaintiff,  or  the  party  owing  the  judgment 
or  to  the  attorney  who  issued  the  execution,  but  it  may  paid 
into  court ;  that  is,  to  the  clerk  of  the  court  where  the  judg- 
ment record  is  filed,  and  where  the  execution  is  to  be  returned. 
And  if  there  is  any  question  as  to  whom  the  money  realized  upon 
the  execution  belongs ;  or  if  there  is  any  controversy  between  dif- 
erent  execution  creditors,  as  to  the  priority  of  their  executions,  or 
the  like,  the  proper  course  will  be  to  pay  the  money  into  court,  in 
the  actions  under  which  claims  thereto  are  made,  and  leave  the 
parties  in  interest  to  apply  to  the  court  for  a  determination  of 
such  conflicting  claims.  But  the  money  must  be  paid  over  to  the 
party,  or  his  attorney,  or  into  court,  on  or  before  the  return  day 
•and  without  demand,  and  if  the  sheriff  fails  to  do  so,  he  will  be 
liable  to  be  proceeded  against  by  attachment  and  fine,  and  to  an 
action  at  the  suit  of  the  party  aggrieved,  at  the  same  time.  And 
it  will  not  be  an  answer  to  such  attachment  or  action,  that  the 
sheriff  had,  before  any  proceedings  were  taken  thereon,  returned 
the  execution  to  the  proper  ofSce,  with  a  return  thereon  that  he 
had  the  moneys  in  his  hands,  subject  to  the  plaintiff's  order.  Xor 
will  the  payment  of  the  money  into  court,  after  the  suit  is  brought 
without  acceptance  by  the  plaintiff,  be  an  answer  to  such  action. 
But  where  the  sheriff  under  an  indemnity,  has  sold  the  property 
of  the  defendant,  and  received  the  money  to  satisfy  the  execution, 
he  is  not  liable  to  an  attachment  for  not  paying  it  over  where  it  ap- 
pears that  he  has  been  sued  by  a  prior  judgment  creditor  claiming 
a  portion  of  the  fund.     The  court  will  not  settle  the  rights  of  the 

1  Bougliton  V.  The  Bank  of  Orleans,  2     ^  Crane  v.  Dygert,  4  Wend.  675. 
Barb.  Ch.  463. 
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parties  in  such  case  upon  a  motion  for  an  attachment.^  And  if 
after  levy  and  sale,  a  third  person  sues  for  the  property  and  re- 
covers a  sum  exceeding  the  amount  made  on  the  execution, 
the  sheriff  will  not  be  liable  to  the  plaintiff  in  the  execution  for 
the  moneys  collected.  And  it  will  not  vary  his  liability  that  he 
has  been  indemnified  by  such  plaintiff.^ 

§  425.  The  sheriff  is  required  to  collect  the  amount  directed  to 
be  made  on  the  execution  delivered  to  hira,with  interest  up  to  the 
time  that  the  money  is  received  by  him ;  and  he  must  pay  over 
the  amount  received  to  the  party  entitled  thereto,  on  or  before 
the  return  day  of  the  execution.     The  ofEcer  has  till  the  return 
day  of  the  execution  to  ascertain  whether  there  are  any  other  ex- 
ecutions against  the  same  party  and  the  order  of  their  receipt  and 
who  is  entitled  to  tlie  money :  and  though  the  money  should  re- 
main in  his  hands  between  the  time  of  collection  and  the  return 
day,  he  will  not  be  required  to    pay  interest  on  it.     But   if  he 
should  retain  the  money  without  any  valid  excuse,*  after 
the  return  day,  he  will  be  liable  to  pay  interest  from  the   L 
return  day  until  the  money  is  actually  paid  to  the  party  entitled  to 
it.^     The  payment  is  to  be  made  by  the  slieriff  to  the  person  in 
whose  favor  the  execution  issues,  or  to  his  attorney;  but  he  is  not 
bound  to  go  out  of  liis  county  to  pay  him,  not  even  to  run  about 
to  find  him.     If  he  has  received  instructions  how  to  pay  it,  as  by 
forwarding  it  by  mail  or  the  like,  they  should  be  strictly  pursued, 
else  if  the  money  is  lost,  or  there  is  delay  in  its  receipt,  the  sheriff 
will  not  be  excused.   _  If  the  sheriff  has  received  no  instructions  as 
to  payment,  and  the  party  does  not  call  for  it,  the  sheriff  should 
return  the  execution  on  or  before  the  return  day  with  an  endorse- 
ment of  the  amount  of  money  made  and  it  will  be  the  duty  of  the 
party  to  come  and  receive  it.*     It  has  been  held  tliat  it  was  no  ex- 
cuse for  not  paying  over  money  collected  by  the  sheriff  that  the  bank 
in  which  he  had  placed  it  had  failed  ;  nor  that  it  had  been  stolen 
from  him.^     If  the  moneys  are  stayed  in  the  hands  of  the  sheriff 
by  appeal,  injunction  or  order,  or  there  is  no  proper  person  to 
receive  it,  he  will  not  bf  liable  to  the  payment  of  interest  during 
the  time  he  may  retain  such  money.     Nor  will  the  defendant  be 
liable  to  pay  interest  in  such  case.     All  the  plaintiff  can  claim  will 

1  Wilson  V.  Wright,  9  How.  Pr.  459.  7  J.   J.  Marsh,  (Ky.)  162;  Canter- 
"  Newland  v.  Baker,  21  Wend.  264.  terbury  v.  Commonwealth,  1  Dana 

2  Crane  v.  Dygert,  4  Wend.  673;  Sling-  (Ky.)  417. 

erland  v.  Swart,  13  John.  2-55.  ''■  Phillips,  ex'r,  v.  Lamar,   27  Ga. 

*  De  La  Garza  v.  Booth,  28  Tex.  479;  238;  Gilmore  v.  Moore,  30  Ga. 

Commonwealth  v.  Barnetts,  ex'r.:  628. 
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be  the  amount  due  upon  his  execution,  with  interest  up  to  the  day 
the  amount  was  paid  to  the  sheriff.' 

§  426.  If  an  appeal  is  brought  from  a  judgment  directing  tho 
payment  of  money,  it  shall  not  stay  the  execution  of  the  judgment 
unless  a  written  undertaking  be  executed  on  the  part  of  the  ap- 
pellant with  at  least  two  sureties,  to  the  effect  that  if  the  judg- 
ment appealed  from,  or  any  part  thereof,  be  affirmed,  or  the  ap- 
peal be  dismissed,  the  appellant  will  pay  the  amount  directed  to 
be  paid  by  the  judgment,  or  the  part  of  such  amount  as  to  which 
the  judgment  shall  be  affirmed,  if  it  be  affirmed  only  in  part,  and 
all  damages  which  shall  be  awarded  against  the  appellant  upon 
the  appeal.^  Such  undertaking  shall  be  of  no  effect,  unless  it  be 
accompanied  by  an  affidavit  of  the  sureties  that  they  are  each 
worth  double  the  amount  specified  therein.^  And  the  same  must 
be  duly  proved  or  acknowledged  in  like  manner  as  deeds  of  real 
estate,*  and  filed  with  the  clerk  with  whom  the  judgment  or  order 
*1  RQT  ^'Ppsaled  from  was  entered,^  or  there  may  be  a  deposit  *in 
lieu  of  an  undertaking.  If  an  execution  has  issued  in  such 
case  the  sheriff  is  not  to  regard  the  appeal  until  he  has  been  served 
with  a  certificate  of  the  clerk  of  the  due  filing  of  such  court  of  the 
security,  but  he  should  proceed  with  the  execution  of  the  writ. 
And  if  he  has  made  a  levy  before  such  service,  he  is  to  retain  the 
same  ;  and  if  he  has  commenced  a  levy  he  should  complete  the 
same  ;  and  so  if  he  has  arrested  the  defendant,  he  is  to  keep  him 
in  custody  until  the  determination  of  the  appeal.  If  the  sureties 
are  excepted  to,  and  they  or  others  do  not  justify  according  to  the 
rules  and  practice  of  the  court,  the  appeal  will  be  regarded  as  if 
no  undertaking  had  been  given.*' 

§  427.  The  execution  is  made  returnable  within  sixty  da}-s 
after  its  receipt  by  the  sheriff,  whether  it  be  against  the  body  of 
the  defendant,  or  his  property.'''  In  the  computation  of  this  time, 
the  day  of  the  receipt  of  the  execution  by  the  sheriff  is  to  be  ex- 
cluded, and  he  has  the  whole  of  the  sixtieth  day  in  which  to  exe- 
cute or  return  it.^  But  he  may  of  course  return  it  within  that 
time,  if  he  has  made  the  money,  thouglihe  is  not   bound  to  do  so 

^  Brewster  v.  Van  Ness,  18  John,  133;  ^  Code,  §  341.     [See  Code  Civ.  Proc,  § 

Dygert  ads.   Crane,    1    Wend  .534;  130.5  et  seq.] 

Crane  v.  Dygert,  4  Wend.  675;  Sliep-  *  [Rule  .5,  Sup.  Ct.] 

ard  V.   Hoit,  7   Hill,  198  ;  Gray  v.  ^  Code,  §  343;  [Code  Civ.  Proc,  §  1.307.' 

Griswold,  7  How.  Pr.  44;  Acker  v.  "  Code,  §  341;  [Code  Civ.  Proc.,  S  1306.' 

Ledyard,  8  N.  Y.  62.  '  Code,  §  290;  [Code  Civ.  Proc,  §  1366;' 

2  Code,  §  335.     [See  Code  Civ.  Proc,  §§  Livingston    v.    Cleveland,    5   How. 

1256,  1257.]  Pr.  396;  Fox  v.  Ames,  6  Barb.  256. 

*  Homan  v.  Liswell.  6  Cow.  659. 


OF   THE   EXECUTION.  223 

until  the  return  day.  And  so  he  may  return  the  execution  with- 
in the  sixty  days  if  he  can  find  no  property  of  the  defendant 
whereon  to  levy.i  But  at  the  end  of  the  sixty  days,  whether  he 
has  made  the  money  or  not,  he  must  return  the  execution,^  (and 
make  due  return  of  his  proceedings  thereon,  which  return  shall  be 
signed  by  him,)^  to  the  clerk  with  whom  the  record  of  the  judg- 
ment is  filed.*  The  duty  of  the  sheriff  in  paying  over  moneys 
collected  by  him  upon  an  execution  has  been  already  pointed  out,^ 
while  his  liability  in  case  of  neglect  to  make  return  of  the  process 
has  been  referred  to.**  The  defendant  as  well  as  the  plaintiff  may 
require  the  sheriff  to  return  an  execution  on  which  money  has 
been  collected  or  paid.''  But  neither  the  plaintiff  nor  defendant 
can  do  so  if  the  parties  have  compromised  before  the  return  day 
and  before  sale.^  Nor  can  a  plaintiff  compel  the  sheriff  to  return 
a  writ  in  the  hands  of  a  special  deputy  appointed  by  him,  at  the 
request  of  the  plaintiff.^ 

§  428.  If  the  defendant  has  no  goods  or  chattels,  lands  or  tene- 
ments within  the  county  subject  to  the  execution,  the  sheriff  must 
return  that  fact;  or  in  such  case,  the  words,  "nulla  bona,"  endorsed 
upon  *the  execution,  and  signed  by  the  officer,  will  be  a  r^-.Qr^ 
sufficient  return.  And  so  if  the  sheriff  finds  that  any  prop- 
erty  he  may  have  levied  on,  under  the  execution,  is  subject  to  a 
previous  lien,  sufficient  to  exhaust  it,  he  may  return  that  the  de- 
fendant has  no  goods  or  chattels,  lands  or  tenements,  or,  as  in 
other  cases,  simply  nulla  hona.'^^  So  too  where  he  seizes  goods, 
and  they  are  claimed  by  another,  if  a  jury  summoned  by  the 
sheriff  to  try  the  validity  of  such  claim,  find  the  title  in  such 
claimant  and  the  plaintiff  refuses  or  neglects  to  sufficiently  indem- 
nify the  sheriff  against  such  claim,  nulla  bona  will  be  the  proper 
return.  If  the  sheriff  acts  in  good  faith  in  such  case,  such  inquest 
will  be  conclusive  in  his  favor  in  an  action  against  him  by  the 
plaintiff  on  the  ground  that  such  return  is  false. ^^  But  if  the 
plaintiff  offers  to  sufficiently  indemnify  the  sheriff  in  any  case  of 
claim  by  another,  he  cannot  excuse  himself  by  taking  an  inquest. 
So  nulla  bona  will  be   the  proper  return   where,  after  levy  and 

1  Evans  v.  Parker,  20  Wend.  622  ;  Ross      ''  Allen  202;  Rule  6. Sup.  Ct. 

V.  Clussman,  3  Sandf.  676;  Living-      8  Sewell  409. 

ston  V.  Cleveland,  5  How.  396.  ^  Demoranda  v.  Dunkin,  4  Term.  119. 

2  Code,  §  290.     [See  Code  Civ.  Proc,  §     ii  Allen  205. 

23.]  "  Allen  20.");  Bayley  v.  Bates,   8  John. 

s  3  E.  S.  739,  §  98;  [Code  Civ.  Proc.,  §  143;  Townsendv.  Phillips,  lO  John. 

24.]  08;  Van  Cleef  v.  Felt,  15  John.  147; 

*  Code,  §  290;  [Code  Civ.  Proc.,  §  1.366.]  Curtis  v.  Patterson,  8  Cow.  65;  Piatt 
6  Ante,  §  424.  v.  Sherry,  7  Wend.  236;  Williams  v. 

*  Ante,  §  40.  Lowndes,  1  Hall,  579. 
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sale,  the  officer  has  been  sued  and  a  judgment  recovered  against 
him  for  an  amount  equal  to  the  money  realized  on  the  sale.^  If 
the  sheriff  has  made  a  levy,  and  is  unable  to  raise  the  money  there- 
on by  reason  of  the  want  of  buyers,  he  may  return  that  fact  upon 
the  execution,  and  retain  the  property  in  his  hands  until  he  is  served 
with  the  writ  of  venditioni  exponas,  when  he  must  sell  the  property 
at  whatever  price  it  will  bring.  When  the  sheriff  collects  a  part 
only,  of  the  moneys  due  on  the  execution,  he  must  state  in  his 
:?eturn  the  amount  made,  and  return  the  execution  nulla  bona  for 
the  residue.  If  he  collects  the  whole,  he  returns  that  he  has 
made  the  amount  of  the  execution,  but  usually  he  simply  endorses 
"satisfied,"  on  the  execution,  and  signs  it  as  in  other  cases.  This 
return  will  be  conclusive  upon  him  that  he  has  received  the 
amount  of  the  execution,^  but  it  will  be  no  evidence  whatever 
that  the  money  was  paid  to  the  party  entitled  thereto.  It  is  usual 
and  proper  therefore  to  take  the  receipt  of  plaintiff  or  his  attorney 
upon  the  execution  ;  or  what  will  be  safer,  take  a  separate  receipt 
for  the  amount  of  moneys  paid.^  When  the  sheriff  makes  a  levy 
and  sells  personal  property  concerning  which  there  is  likely  to 
be  any  litigation,  he  ought  to  return  his  levy  upon  the  execution, 
and  what  property  was  sold,  and  what,  if  anj-,  was  returned  to  the 
defendant,  and  such  indorsement  of  levy  will  be  prima  facie  evi- 
dence in  his  favor  in  any  action  that  may  be  brought  against  him 
for  such  levy  or  sale.  Where  the  sheriff  has  been  prevented  from 
^-.  Q-j  -,  taking  the  *defendant's  goods  by  reason  of  the  bringing  an 
appeal,  he  should  return  the  special  fact,  and  not  nulla  honafi 
But  if  the  proper  security  has  not  been  given,  there  is  no  stay  of 
proceedings,  and  the  fact  that  such  appeal  was  brought  will  not 
of  itself  be  a  good  return.^  When  real  estate  is  sold  on  execution, 
it  is  not  necessarj'  to  specify  in  the  return  how  the  moneys  were 
made  ;  whether  on  the  sale  of  the  particular  lands  or  not;  nor  is 
it  necessary  that  there  should  be  a  return.  Such  return  is  not 
necessarj",  and  forms  no  part  of  the  purchaser's  title,  and  the  fact, 
if  necessarjr,  may  be  proved  by  parol.''  When  the  sheriff  has  re- 
turned an  execution  he  cannot  be  ordered  to  return  a  farther 
specification  of  the  property  sold,  to  enable  the  defendant  to  sue 
him.'' 

'  Newland  v.  Baker,  21  Wend.  264.  "  Simonds  v.  Catlin,  2  Gaines,  61;  Jack- 

"^  .Sheldon  v.  Payne,  7  N.  Y.  453.  son  ex  d.   Kane  v.   Sternbergh,   1 

^  JJrowning  v.  Hanford,  5  Penio,  5S0.  John.  Ca.  153;  ^Vheaton  v.  Sexton's 

1  Allen,  205.  Lessees,  4  Wheat.  508. 
s  The  People  v.   Allen.  9  Wend.  224; 
Code,  §  335. 
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§  429.  Tlie  right  of  the  sheriff  to  make  return  of  an  execution 
nulla  bona,  before  the  return  day,  where  he  can  find  no  property 
whereon  to  levy  ;  or  where  the  defendant's  property  is  covered  by 
previous  liens  sufficient  to  exhaust  it;  or  wliere  it  is  claimed  by 
another,  is  nndoubted.i  And  in  determining  whether  it  be  a  proper 
case  to  make  such  a  return,  he  has  a  reasonable  discretion,  and  such 
return  will  not  be  set  aside  as  false,  on  affidavits,  on  the  application 
of  the  defendant,  except  where  fraud  or  collusion  is  shown  ;  and 
where  there  are  previous  liens  it  will  not  be  set  aside  where  the 
evidence  produced  on  a  motion  for  that  purpose  is  contradictory  in 
reference  to  the  value  of  the  property  over  and  above  such  pre- 
vious liens.^  Though  it  is  said  that  the  sheriff  has  a  discretion  in 
making  such  return,  this  must  be  understood  as  having  reference 
to  the  question  whether  the  court  will  set  aside  such  return,  where 
he  may  have  erred  in  judgment  in  making  it,  and  not  as  affecting 
the  rights  of  the  plaintiff  or  the  defendant,  to  an  action  :^ gainst 
him  for  the  damages  they  might  sustain,  if  such  return  be  false. 
A  return  of  this  character  should  therefore  be  made  with  great 
caution  ;  and  unless  the  case  is  quite  clear,  the  better  course  will 
be  for  him  to  retain  the  execution  until  the  return  day,  and  do  the 
best  he  can  to  make  the  money  thereon.  But  if  it  be  a  case  where 
the  defendant  is  seeking  to  evade  the  payment  of  a  debtbj'  screen- 
ing his  property  from  execution,  or  otherwise,  there  can  be  no  ob- 
jection to  making  a  speedy  return  to  the  execution,  at  the  request 
of  the  plaintiff,  after  the  sheriff  had  made  all  proper  efforts  to 
collect  the  money  from  the  defendant ;  and  after  having  called 
upon  the  defendant  with  the  execution.  In  *such  case  the  r^-ioo 
defendant  will  have  no  cause  of  complaint,  for  he  will  have 
had  an  opportunity  to  pay  the  execution,  and  the  plaintiff  of  course 
will  be  estopped  from  questioning  a  return  which  is  made  at  his 
instance.  But  in  all  such  cases,  the  sheriff  should  avoid  giving 
one  creditor  any  advantage  over  another,  by  making  such  return; 
and  if  he  have  more  than  one  execution  similarly  situated,  he 
should  return  them  altogether,  that  the  person  interested  therein 
may  be  enabled  to  take  such  course  in  reference  thereto  as  they 
may  be  advised. 

§  430.  Upon  the  payment  to  the  sheriff  of  the  amount  due  upon 
an  execution  issued  upon  a  judgment  obtained  in  any  other  county, 
such  sheriff  shall,  on  demand,  deliver  to  the  person  paying  tlie  same, 
a  copy  of  such  execution  and  of  his  endorsement  of  satisfaction 

-  SiifHler  "  Blunt,  1  Sandf.  683.         ^.    ^  Evans  v.  Parker,  20  Wend.  622. 

15 
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thereon,  and  shall  certify  the  same  to  be  a  copy  and  shall  be  entitled 
to  receive  twenty-five  cents  therefor :  and  upon  filing  the  same  in 
the  first  mentioned  county,  the  clerk  shall  enter  satisfaction  of  the 
judgment.^ 

I  4  B.  S.  576,  §  1. 
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CHAPTER  XXIV. 


OP  THE  LEVY." 


§  431.  A  levy  upon  personal  property  is  the  act  of  taking 
possession  of,  attaching  or  seizing  it,  by  the  sheriff  or  other  officer 
under  and  by  virtue  of  any  execution  he  may  hold  against  the 
owner  of  such  property,  whereby  the  lien  of  such  execution  there- 
on becomes  perfect,  and  the  property  is  thereupon  deemed  to  be  in 
the  custody  of  the  law. 

§  432.  The  duties  and  responsibilities  of  the  sheriff,  in  reference 
to  levies  upon  personal  property  under  an  execution,  are  amongst 
the  most  important  and  delicate  that  he  is  called  upon  to  discharge 
in  civil  matters.  When  he  receives  an  execution  against  property, 
he  is  bound  to  make  reasonable  inquiry  to  ascertain  if  the  defend- 
ant has  *any  property  in  his  county  subject  to  levy.  And  if  r*-(qQ 
he  finds  him  in  the  possession  of  any,  whether  it  is  claimed 
by  the  defendant  that  it  has  been  sold,  assigned,  mortgaged,  or  is 
under  a  previous  levy,  it  is  the  sheriff's  duty  to  make  a  levy  ;  and  if 
he  neglect  to  do  so,  and  is  sued  therefor,  it  throws  upon  him  the  bur- 
then of  showing  that  such  property  was  not  in  truth  liable  to  the 
execution.!     While  on  the  other  hand,  if  he  does  make  a  levy,  and 


'  Camp  V.  Chamberlain,  5  Denio,  198; 

a  Ala.— K.  C.  1867,  §  2851. 

[Ariz.— R.  S.  1887,  §§  52-55;  1900  et 

seq.] 
[Ark.-Dig.  1884,  §§  .3003-3005,  3014- 

3020,  30el-3066,  3081.] 
Cal.— Dig.  1860,  p.  195;   [Deer.  Codes 

&  Sts.  1885,  vol.  3,  §§  546,  559,  687, 

688,  691.] 
Conn.— Rev.  1866,  p.  50;   [Gen'l  Sts. 

1888,  §§  1154-1194,  1263-1235.] 
[Dak.— Codes,  1885,  p.  94.] 
111.— 1  St.  605;  [Rev.  Sts.  1887,  pp. 

126,  134,  872,  904.] 
Ind.— 2  R.  S.  1852,  p.  134;  [Rev.  Sts. 

1881,  §§  326,  720-724,  086,  6S9,  719, 
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la.— Rev.    1860,  p.  601  ;   [Rev.  Code, 
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la.  213. 
Me.— R.  S.  457,  532  ;  [Rev.  Sts.  1883, 

pp.  612-623,  720-726.] 
Mass.— St.   1860,  p.  6SV  ;    [Pub.   Sts. 

1887,  pp.  1003-1004.] 
Mich.— St.  1857,  p.  1210  ;   [How.  Sf 
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1882,  §§  5674, 5675,  5708,  6166,  6167, 

6173,  6179,  7676-7679.] 
Minn.— Rev.  1866,  p.  487. 
Miss.— Rev.  Code,  527. 
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the  property  does  not  belong  to  the  defendant ;  or  if  it  has  been 
dul}'  sold,  assigned,  mortgaged  or  is  exempt  from  levy^  or  is  levied 
upon  by  other  process,  he  is  liable  to  the  owner  or  officer  holding 
the  first  execution  for  any  unwarranted  interference  with  it.  And 
where  property  is  subject  to  levy,  the  levy  thereon  must  be  so 
made  that  the  same  will  be  good  as  against  the  defendant,  bona 
■fide  purchasers  without  notice,  and  subsequent  execution  creditors. 
For  if  a  levy,  through  the  negligence  or  mistake  of  the  officer,  is  so 
made,  as  to  be  invalid  as  to  any  party,,  whereby  the  rights  of  the 
plaintiff  under  the  execution  be  lost  or  prejudiced,  the  sheriff  is 
liable  to'  him,  to  the  extent  of  the  damages  sustained.  The  officer 
should  levy  upon  sufficient  property  to  satisfy  the  execution,  if 
the  defendant  have  so  muoli  ;  and  if  he  fails  to  do,  where  by  the 
full  amount  of  the  execution  is  not  collected,  he  will  be  liable  to  the 
plaintiff  for  the  damages  sustained.  But  if  the  officer  shall  have 
made  diligent  effort  to  find  property  of  the  defendant  whereon 
to  levy,  it  will  be  a  good  defence  even  though  the  defendant  should 
have  property.^  If  the  sheriff  wilfully  makes  an  excessive  levy, 
it  will  be  an  abuse  of  his  powers,  and  he  will  be  liable  therefor  to 
the  party  aggrieved.^  The  sheriff  should  make  a  sufficient  levy 
in  the  first  instance  to  satisfy  the  execution ;  but  if  he  fails  to 
do  so,  he  should  make  an  additional  levy  at  a  reasonable  time  there- 
after, and  before  the  return  day  of  the  execution.*  And  in  de- 
termining the  amount  necessary,  he  should  take  into  account  the 
probable  sacrifice  to  which  it  would  be  subject  at  public  sale.^ 

§  433.  [No  execution  shall  be  lawfully  levied  upon  any  prop- 
erty of  the  corporation  of  the  city  of  New  York  until  after  ten 
days  notice,  in  writing,  of  the  issuing  of  said  execution  shall  have 
been  given  to  the  comptroller  of  the  city  of  New  York  by  either 
the  party  adverse  in  interest,  his  agent,  attorney  or  sheriff.® 
*1  RA-\  *§  ^^'^-  Before  making  a  levy,  the  officer  should  see  that  the 
execution  is  regular  on  its  face,  and  that  the  party  against 
whom  it  is  issued  is  rightly  named  i)i  it,  otherwise  he  may  be  a 
trespasser,  even  though  he  execute  it  against  the  proper  party. 
Thus  it  has  held  been  that  an  execution  against  Freeman  Hildreth 
would  not  authorize  a  sale  of  the  property  of  Truman  Hildreth, 
though  the  latter  might  have  been  the  individual  intended.''^ 

1  The  state  v.  Moore,  19  Mo.  369;  The  *  Ind.  etc.,  Railway  Co.  v.  Bradley,  15 

State  V.  Farmer,  21  Mo.  160;  Steph-  Ind.  23. 

ens  V.  Lavvson,  7  Blackf.  (Ind.)  27.5.  ''  French  v  Snyder,  30  111.  3.39. 

■•'  Cow.  Tr.  §  l()U.5,4th  ed;  Fisher  v.  Uor-  "  4  R.  S,  764,  S  6. 

don,  8  Mo.  386.  '  Fai-nham  v.  Hildreth,  32  Barb.  277. 
8  Piatt  V.  Sherry,  7  Wend.  236;  Dezell 

V.  Odell,  3  Hill,  215. 
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§  435.  As  against  the  defendant  in  the  execution,  no  great  strict- 
ness or  form  will  be  necessary  in  making  a  levy  upon  personal 
property.  Thus,  the  mere  entering  by  the  sheriff  of  the  property 
of  the  defendant,  with  his  assent,  upon  the  execution  will  be  con- 
clusive upon  such  defendant,  though  the  property  is  not  present, 
and  the  officer  does  not  know  where  it  is.  But  such  levy  will  be 
invalid  as  against  bona  fide  purchasers,  without  notice  of  such 
execution  and  levy,  and  also  as  against  subsequent  execution  cred- 
itors.^ 

§  436.  What  will  constitute  a  valid  levy,  as  against  a  bona  fide 
purchaser,  or  a  subsequent  execution  debtor,  is  more  difficult  to 
determine,  and  must  depend  upon  the  facts  and  circumstances  in 
each  particular  case.  It  may  be  said  however,  generally,  that  there 
can  be  no  valid  levy  upon  personal  property,  under  an  execution 
as  against  any  other  party  than  the  judgment  debtor,  unless  such 
property  is  present  and  subject  to  the  disposition  and  control  of 
the  officer  seeking  to  make  the  levy ;  ^  and  unless  he  takes  pos- 
session of  it,  or  exercises  such  dominion  over  it  as  will  render  him 
a  trespasser,  if  the  process  under  which  he  acts  is  not  a  protection 
to  him.^  But  to  constitute  a  valid  levy,  or  to  make  the  officer  a 
trespasser  in  such  case,  it  is  not  necessary  that  he  should  take  act- 
ual possession  of,  or  touch  or  manually  interfere  with  the  property. 
It  is  sufficient  in  either  case,  if  tlie  property  is  present,  that  he 
claims  to  exercise  control  over  it  by  virtue*  of  his  writ,*  r*i  qc 
or  that  he  makes  an  inventory  of  it,  or  threatens  to  remove 
it,  unless  a  receiptor  is  given.^  It  is  not  necessary  that  the  de- 
fendant or  owner  of  the  goods  should  assent  to  the  levy,  to  render 

1  Butler  V.  Maynard,  11  Wend.  548;  Ray  v.   Pratt,   4  Wis.   51^;   Herron  v. 

V.  Harcourt,  19  Wend.  495;  Dresser  Hughes,  25  Cal.  503;  McBumie  v. 

V.  Ainsworth,  9  Barb.  619;  Bond  v.  Overstreet,  8  B.  Monroe,  .303. 

Willett,  29  How.  Pr.  47.  ^  Beekman  v.   Lansing,  3  Wer.d.   446; 

'    ■"         -  -     -  -  Westervelt  v.  Pinckney,  14  Wend. 


2  Haggerty  v.  Wilber,  16  John.  288 
Beekman  v.  Lansing,  3  Wend.  446 
Butler  V.  Maynard,  11  Wend,  548 
Ray  V.  Harcourt,  19  Wend.  495 
Van   Wyck   v.    Pine,   2  Hill,   666 


123 ;  Camp  v.  Chamberlain,  5  Denio, 
198;  Dresser  v.  Ainsworth,  0  Barb. 
619;  Price  v.  Shipps.  16  Barb.  585; 
Roth  V.  Wells,  29  N.  T.  471 ;  Artizan 


Bond  V.  Willett,  1  Key es,o7T;  Carey  Bank  v.   Treadwell,  34  Barb.  553; 

V.  Bright,  58  Pa.  St.  70  ;  Linton  v.  Miller  v.  Streeder,  18  La.  Ann.  R. 

Commonwealth    ex    rel.    Ford,   46  56. 

Pa.  St.  294;  Lewis  v.  Smith,  2  S.  &     '  Connah  v.  Hale,  23  Wend.  402;  Wes- 

R.  142;  Lowry  v.  Coulter,  9  Barr.  tervelt  v.  Pinckney,  14  Wend.  123; 

349  ;  Dorrance   t.    Commonwealth,  Phillips  v.  Hall,  8  Wend.  610;  Win- 

1  Harris,  160;  Hawley  v.  Lowrey,  tringham    v.    Lafoy,   7    Cow.   735; 

30  111.  446  ;  Davidson  v.  Waldron,  Stewart  v.  Wells,  6  Barb.  79;  Cop- 

31  111.  120;  Pierce  v.  Roche,  40  111,  ley  v.  Rose,  2  N.  Y.  115;  Bond  v. 
292;  Chittenden  v.  Rogers,  42  HI.  WiUett,  31  IS'.  Y.  102;  Barker  v. 
100;  Blornit  v.  Mitchell,  2  Hay,  (N.  Binninger,  4  Kern.  270;  Ellas  v. 
C.)  65;  Ames  v.  Taylor,  49  Me.  381;  Farley,  3  Keyes,  398. 

Shefev.  Shockley,  29  Ga.  710;  Brown     ^  Wintringham  v.  Lafoy,  7  Cow.  735. 
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it  valid  -^  nor  that  the  officer  should  leave  any  person  in  posses- 
sion of  the  property ;  nor  that  he  should  remove  the  same.^    He  may 
leave  it  with  the  defendant,  at  his  own  risk :  or,  if  with  the  assent 
or  by  the  direction  of  the  plaintiff  or  his  attorney,  at  the  lisk  of 
the  plaintiff  f  or  he  may  leave  it  with  any  other  person  who  will 
give  him  a  receipt  therefor,  and  who  will  tliereby  be  responsible  to 
him  for  its  forthcoming.     Nor  is  it  essential  that  an  inventory 
should  be  made,*  though  it  is  highly  important  for  the  security  of 
the  officer  that  this  should  be  done.     A  full  inventory,  made  at  the 
time,  lessens  the  presumption  of  fraud,  where  the  property  is  left 
with  the  defendant,  and  it  may  be  used  by  the  officer  to  identify 
the   property  when  wrongfully  taken  from  him  by  another.®     And 
although  in  making  a  levy  the  acts  of  the  sheriff  should  be  open 
and  unequivocal,  and  he  should  assert  liis  title  to  the  goods,  and 
nothing  should  be  done  to  cast  concealment  over  the  transaction, 
yet  it  is  not  essential  that  he  should  proclaim  a  levy  in  all  cases. 
Thus,  no  person  may  be   present  when  the   levy  is  made,  and  he 
is  not  bound  to  go  about  and  proclaim  what  has  been  done.     So  it 
maybe  deemed  advisable  that  he  should  keep  the  knowledge  of  a  levy 
from  the  defendant,  and  other  persons,  until  he  can  have  time  to 
take  complete  possession  of  the  property  ;  or  that  he  may  be  able 
to  reach  other  propertj"-  of  the  defendant  before  he  has  time  to 
secrete  or  dispose  of  it,  or  before  another  creditor  can  levy  upon  it 
under  other  process.     And  hence,  where  a  levy  is  actually  made 
and  established,  the  omission  to  make  public  avowal  of  it  will  not 
affect  its  validity.''     Where  the  property  is  present,  any  act  show- 
ing an  intention  to  make  a  levy  is  sufficient.     Thus  where  a  con- 
stable having  an  execution,  went  to  a  field  with  the  defendant, 
where  certain  colts  were  and  in  view,  and  made  a  note  of  a  levy 
on  them  on  the  execution,  it  was  held  good.''     And  so  a  levy  was 
held  good  where  the  deputy  proceeded  to  the  store  of  the  defend- 
ants  with  the  execution,  and*  informed   them  of  his  busi- 
J   ness,  and  exhibited  the  execution  and  endorsed  a  levy  of 
the  goods  upon  it,  while  in  the  store,  but  left  the  goods  with  the 
defendants,  though    a    bona  fide    purchaser   bought    the    goods.^ 
And  a  levy  was  held  good  where  the  officer  wenc  to  the  execution 

1  Artizan  Bank  v.  Treadwell,  34  Barb.  ''  Spoor  v.  Holland.  8  Wend.  44.5. 

5.53.  «  Butler    v.    Maynard,    U   Wend.    548; 
"  Ray  V.  Harcourt,  19  Wend.  495;  Beek-  Westervelt  v.  Pinckney    14  Wend. 

man  v.  Lansing,  3  Wend.  446.  123.  ' 


2  Donham  V.  Wild,  19  Pick.  520;  Pugh     '  Greene  v.  Burke   ''S  Wend  490 
V.  fialloway,  10  O.,  N.  S.  488.  .,.---  ■        ■ 

eekman  y.  Lansing,   3  Wend.  4 
Greene  v.  Burke,  23  Wend.  490. 


V.  fialloway,  10  O.,  N.  S.  488.  »  y^nd  y.  Willet,  2!)"  How.  p'r.  47;  s.  c 

*  Beekman  y.  Lansing,   3  Wend.  440;  31  N.  Y.  102. 
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debtor's  store,  saw  the  goods,  asserted  his  right  to  them  by  virtue 
of  his  levy  in  the  hearing  of  one  of  the  debtors,  and  subsequently 
the  fact  that  a  levy  had  been  made  was  endorsed  on  the  execu- 
tion.^ 

§  437.  Where  the  officer  went  to  the  defendant's  house  with  an 
execution  and  informed  him  of  it,  but  made  no  declaration  that  he 
levied,  and  did  no  act  to  indicate  such  intention,  nor  to  enforce  the 
execution  for  eleven  months  thereafter,  it  was  held  that  there  was 
no  valid  levy  by  him.^  Making  actual  levy  on  part  and  including 
other  property  in  the  inventory  not  in  view  of  the  officer,  is  not 
such  a  levy  upon  the  latter  property  as  will  secure  a  priority  in  com- 
petition with  other  executions  or  bona  fide  purchasers,^  although  the 
property  be  designated  by  the  defendant  and  entered  with  his  assent 
upon  the  inventory.*  Thus,  where  the  sheriff  sat  upon  his  horse 
in  the  road,  and  did  not  see  the  property,  nor  know  where  it  was 
but  the  defendant  named  it  over  to  him,  and  the  officer  made  a 
memorandum  of  it,  it  was  held  that  the  levy,  although  sufficient  as 
against  the  judgment  debtor,  was  not  an  actual  levy  so  as  to  affect 
persons  acquiring  title  subsequently  derived  from  the  judgment 
debtor.^  And  where  a  deputy  holding  an  execution  went  with  the 
defendant  to  a  field  to  levy,  and  a  memorandum  was  made,  partly 
by  the  deputy  and  partly  by  the  defendant,  of  the  property  levied 
on,  amongst  which  there  was  entered  by  the  defendant,  "  five  head 
of  horned  cattle,"  three  of  which  were  in  the  field  with  them,  and 
the  others,  a  yoke  of  oxen,  were  in  another  field  about  eighty  rods 
distant,  out  of  sight  of  the  deputy  by  reason  of  an  intervening  hill, 
and  were  not  seen  by  him,  and  such  cattle  were  allowed  to  remain 
with  the  defendant,  who  about  a  month  af  terwai'ds  sold  them  with- 
out informing  the  purchaser  of  the  levy,  it  was  held,  that  whatever 
might  be  the  effect  of  such  a  levy  as  regarded  the  defendant,  it  was 
not  a  valid  levy  as  against  such  bona  fide  purchaser,  and  the  sheriff 
could  not  recover  against  him  for  taking  such  oxen.^  And  where 
the  officer  merely  seized  a  few  articles  outside  of  a  warehouse 
and  proclaimed  a  levy  upon  the  goods  locked  up  in  the  store, 
the  levy  was  held  good  only  as  to  the  articles  seized.  The  r*-|QrT 
*officer  ought  in  such  a  case  to  have  broken  into  the  store." 
And  where  the  officer  went  into  a  store  owned  by  a  judgment  debtor, 

1  Roth  V.  Wells,  29  N.  T.  471.  Ray  v.  Harcourt,  19  Wend.  495;  Du- 

2  Westervelt  v.  Pinckney,  14  Wend.  123.  bois  v.  Harcourt,  20  Wend.  41 ;  Van 
8  Ray  V.  Harcourt,  19  Wend.  495;  Du-  Wyck  v.  Pine,  2  Hill,  666. 

bois  V.  Harcourt,  20  Wend.  41 ;  Van     ^  Dresser  v.  Ainsworth,  9  Barb.  619. 
Wyck  V.  Pine,  2  Hill,  666.  «  Van  Wyck  v.  Pine,  2  Hill,  666. 

*  Dresser  v.   Ainsworth,  9  Barb.   619;     '  Haggerty  v.  Wilber,  16  John.  287. 
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and  looked  around,  but  did  not  take  possession  of  the  goods,  or 
assert  a  right  to  seize  them  by  act  or  word,  and  went  off  leav- 
ing the  goods  in  the  possession  of  the  defendant,  who  continued 
to  sell  as  before,  though  he  afterwards  made  a  memorandum  of  a 
levy  and  put  in  it  the  execution,  it  was  held  that  it  would  not  con- 
stitute a  valid  levy.^ 

§  438.  Where  the  execution  is  against  one  member  of  a  firm 
for  his  individual  debt,  the  sheriff  may  levy  upon,  take  possession 
of,  and  remove  the  goods  of  the  firm.  In  such  case  he  seizes  all 
the  property  and  not  a  moiety.^  But  though  the  sheriff  may  seize 
the  entire  goods,  he  can  only  sell  the  moiety  or  share  of  the  defend- 
ant therein,  yet  he  may  deliver  the  whole  goods,  sold  to  the  pur- 
chaser, who  takes  them  as  joint  tenant  with  the  other  partners,  and 
subject  to  account  for  the  full  value  in  favor  of  the  partnership 
creditors.  If  the  sheriff  sells  the  whole  goods  he  will  be  a  tres- 
passer.^ If  there  be  a  separate  execution  against  each  partner,  the 
officer  seizes  the  whole  property  and  sells  together  the  one  moiety 
under  the  one  execution,  and  the  other  moiety  under  the  other.* 
If  upon  a  levy  upon  partnership  property,  under  an  execution 
against  one  partner,  the  other  partners  receipt  the  property,  it  is  no 
answer  to  an  action  against  them  on  the  covenant  that  the  property 
was  partnership  property  and  had  been,  subsequent  to  the  covenant, 
applied  to  the  use  of  the  partnersliip.^  Wliere  there  is  a  levy  by 
one  execution,  on  the  interest  of  one  member  of  the  firm,  and 
another  execution  conies  to  the  sheriff's  hands  ag-ainst  the  firm,  the 
latter  execution  must  be  paid  first  ;  but  if  a  sale  lias  been  had  on 
the  former  and  not  on  the  latter,  the  first  execution  takes  the  pro- 
ceeds.^ So  if  a  chattel  be  owned  in  common,  on  an  execution 
against  one  part  owner,  the  sheriff  can  only  sell  the  debtor's  shares.^ 

1  Camp  V.  Chamberlain,  5  Denio,  198.  White  v.  Jones,  38  111.  160;  Ecl£;ar 

2  Moody  V.   Payne,  2  John.    Ch.   548;  v.  Caldwell,  Mor.  (la.)   434;  Jones 

Mersereau  V.  Norton,  15  John.  179;  v.  Thompson,  12  C;.al.  191;  Law- 
Matter  of  Peter  S.  Smith,  16  John.  rence  v.  Bm-nham,  4  Xev.  .361; 
102;  Schrugham  v.  Carter,  12  Wend.  Hayden  v.  Binney,  1  Allen,  (Mass.) 
131;  Acker  v.  Burrall,  21  Weiid.  416;  Caldwell  v.  Anger,  4  Minn.  217; 
605 ;  Burrall  v.  Acker,  23  Wend.  Lathrop  v.  Arnold,  25  Me.  196 ;  Shaw 
606;  Phillips  v.  Cook,  24  Wend.  v.  McDonald,  21  Ga.  395;  Wiles  v. 
.389;  Waddell  v.  Cook,  2  Hill,  47;  Moddax,  26  Mo.  77.  But  see  Garvin 
Walsh  V.  Adams,  3  Denio,  125.  v.  Paul,  27  N.  H.  158;  Lawrence  v. 
'  Wheeler  v.  McFarland,  10  Wend.  318;  Burnhani,  4  Xev.  361. 

Walsh  V.  Adams,  3  Denio,  125 ;  Wad-  *  Watson,  182;  Graham's  Pr.,  :'.80;  Brinc- 

dell  V.  Cook,  2   Hill,  47;    Fioro  v.  kerUoft  v.  Marvin,  5  John.  Ch.  320; 

Betts,  2  Barb.    (i:r,;    Watson,    IS..';  Birdseye  v.  Rav,  4  TTill,  l.i8 

Allen,    154;    Andrews  v.   Keith,   .';4  '  Burrall  v.  Acker," 23  Wo n»l.  6C6. 

Ala.  N.  S.  722;   Atwood  v.  Meredith,  «  Fenton  v.  Folger,  21  ^Vend.  676. 

37    Miss.    635;  Neary  v.    Cahill,  20  '  Allen,    156;     Melville    v.    Brown,    15 

111.  214;  Herod  v.   Bartley.   15  Hi.  Mass.  82. 
58;  James  v.  Stratton,  32  111.    202; 
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But  he  may  *take  possession  of  the  whole  property,  and  de-  r*-(Qa 
liver  it  to  the  purchaser. i  Where  the  sheriff  seizes  on  an  ^ 
execution  against  one,  goods  owned  by  two  as  tenants  in  com- 
mon, and  the  latter  afterwai-ds  purchases  the  interest  of  his  cn- 
tenant  therein,  the  sheriff  may  advertise  and  sell  the  entire  inter- 
est or  property  in  the  goods  without  making  a  new  levj.^ 

§  439.  If  the  execution  is  against  two  or  more  joint  debtors, 
where  service  of  the  process  by  which  the  suit  was  commenced,  was 
not  made  upon  all  of  the  defendants,  the  attorney  issuing  the  exe- 
cution shall  endorse  thereon  the  names  of  such  of  the  defendants  as 
were  not  served  with  the  process  and  shall  direct  in  such  indorse- 
ment that  such  execution  shall  not  be  served  upon  the  person  of  any 
defendant  whose  name  is  endorsed  thereon,  but  that  it  may  be  col- 
lected of  the  personal  property  of  any  such  defendant,  owned  by 
him  as  a  partner  with  the  other  defendants  taken ;  or  with  any  of 
them.^  And  if  the  sheriff  shall  levy  on  the  separate  property  ot 
one  not  so  served,  in  violation  of  the  directions  so  indorsed  on  the 
writ,  the  goods  are  not  in  the  custody  of  the  law  so  as  to  preclude 
a  rightful  levy  on  them  by  another  execution.* 

§  440.  A  mere  levy,  even  upon  sufficient  personal  property  to 
pay  the  execution,  never  amounts  to  a  satisfaction  of  the  execution. 
It  but  suspends  the  other  remedies  to  the  plaintiff.^  It  may  be  over- 
reached by  some  other  lien,  or  abandoned  for  the  debtor's  benefit, 
or  defeated  by  his  misconduct,  and  then  such  levy  is  no  satisfaction 
of  the  judgment  or  execution.  There  can  be  no  satisfaction  of  the 
execution  where  the  defendant  has  neither  paid  the  debt  nor  lost 
his  property  by  the  levy."  And  a  levy  by  a  creditor  of  one  member  of 
an  insolvent  firm,  upon  property  of  the  firm,  intrinsically  sufficient 
to  satisfy  the  debt,  is  not  a  satisfaction.''  But  if  the  goods  levied  on 
be  sold  effectually,  so  as  to  divest  the  debtor's  title,  the  execution 
is  satisfied  to  the  extent  of  the  proceeds.  And  if  they  are  injured, 
destroyed  or  lost,  by  the  misconduct  or  negligence  of  the  officer 
while  in  the  custody  of  the  law,  the  debt  is  paid  to  the  extent  of  the 
value  of  the  property  lost  or  destroyed,  or  the  injury  done.^ 

1  Fiero  v.  Betts,  2  Barb.  633.  burn  v.  Jackson,  26  Mo.  308;  Wade 

2  Birdseye  v.  Ray,  4  Hill,  lo8.  v.  Watt,  41  Miss.  248. 

8  3  R  S.  660,  §§  3,  4;   [Code  Civ.  Proc,  '  Muir  v.  Leitch,  7  Barb.  341. 
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6  Peck  v.  Tiffany,  2  Com,  451;  Black-  O.  538.           , 
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§  441.  If  after  a  lev}',  goods  are  replevied  by  a  third  person,  they 
*1991  *caniiot  be  levied  upon  again  as  the  defendant's  property, 
though  he  has  been  permitted  to  repossess  them.  But  if  the 
person  replevying  the  goods  dies  pending  the  action,  it  abates,  and 
the  sheriff  may  retake  the  goods  aiid  sell  them  on  the  execution.^ 
But  if  third  persons  have  acquired  rights  under  the  replevin,  the 
lien  of  execution  is  gone.  And  where  property  is  levied  on  and 
sold  under  a  junior  execution,  before  a  senior  one  is  levied,  it  can- 
not be  again  levied  upon  and  sold  under  the  senior  execution,  but 
the  proceeds  must  be  applied  to  such  senior  execution.^  Where 
the  sheriff  misconstrues  instructions  received  from  a  plaintiff  in  an 
execution,  and  relinquishes  a  levy  he  may,  even  after  the  return 
day  of  the  execution,  retake  the  property,  though  in  the  meantime 
it  has  been  transferred  by  the  defendant  to  other  creditors  for  pre- 
existing debts,  but  who  have  not  taken  possession  of  the  same.* 
And  where  a  levy  has  been  made  through  the  instrumentality  of 
one  of  the  defendants,  by  inducing  the  sheriff  to  disregard  the  in- 
structions given  by  the  plahitiff's  attorney,  and  such  levy  is  likely 
to  involve  the  plaintiff  in  a  litigation,  the  levy  may  be  released  and 
the  property  of  other  defendants  in  the  execution  levied  on.^  And 
so  where  an  officer  has  been  induced  to  relinquish  a  levy  by  one 
claiming  the  property  as  his  own,  the  sheriff  has  been  allowed,  even 
after  a  return  of  the  execution  nulla  bona,  to  have  sucli  return  strick- 
en out,  that  he  might  retake  the  property  so  released,  or  to  bring 
an  action  therefor.^ 

§  442.  A  valid  levy  by  the  sheriff,  or  a  deputy,  under  one  execu- 
tion, is  a  good  and  sufficient  levy  for  all  the  executions  then  in  the 
hands  of  the  sheriff,  or  any  of  his  deputies,  the  return  day  of  which 
has  not  then  passed,  and  for  all  other  executions  which  may  come 
to  the  hands  of  such  sheriff  or  any  of  liis  deputies,  while  such  levy 
continues.  And  it  will  not  vary  the  rule  that  the  execution  under 
which  the  first  levy  was  made  has  become  dormant  in  the  sheriff's 
hands  as  against  subsequent  executions,  by  reason  of  instructions 
to  delay,  and  that  the  property  has  been  removed  beyond  the  reach 
of  the  shei'iff,  or  beyond  the  state.'^  But  if  the  first  lew  is  invalid 
it  does  not  enure  to  the  benefit  of  a  second  execution ;  as  where  o-rass 

1  Acker  v.  White,  25  Wenil.  614.  '  Cresson  v.  Stout,  17  John.   116-  Rus- 

2  Burckle  V.  Luce,  6  Hill,  558  ;  1  N.  T.  sell    v.    Gibbs,   5   Cow.    390-    Van 

16.S,  S.  C.  Winkle  v.  XJdall,  1  PliU,  5511 :  Slade 

'  Peck  V.  Tiffany,2  N.  Y..  4.^1.  v.Van  Vecliten,ll  Paisje.  Ch  ■'!  ■  The 

*  Colton  V.  Camp,,  1  Wend.  .365.  Bank  of  Lansingburgh  v    Crarv  1 

^  Godfrey  v.  Gibbons,  2  Wend.  365.  Barb.  542 ;  PeckV.  Tiffany   ■>  N  Y 

0  Ante,  §  13.  451  ;  Leach  v.  Pine,  41  111  "o5     '     ' 


OP   THE   LEVY.  235 

growing  upon  the  land  of  the  judgment  debtor  is  levied  on  under  one 
execution,  neither  the  execution  under  which  the  levy  is  made,  nor 
any  subsequent  one  can  hold  it,  even  after  the  grass  is  cut,  unless 
it  be  so  *cut  in  the  life  time  of  such  execution.  But  if  the  (-*9aa 
return  day  of  such  first  execution  is  passed,  and  the  grass  is 
then  cut,  and  another  execution  is  received  by  the  sheriff,  such  last 
execution  will  hold.^  So  where  a-levy  has  been  made  on  the  separate 
property  of  a  joint  debtor,  who  was  not  served  with  process  for  the 
commencement  of  the  action,  in  violation  of  the  indorsement  upon 
the  execution,  such  levy  will  not  enure  to  the  benefit  of  another 
execution  against  the  same  defendant.^  Where  there  is  a  valid 
levy  upon  one  execution,  the  sheriff  may  advertise  and  sell  upon 
all  the  executions  in  his  hand.  But  if  he  advertise  upon  one  only 
he  cannot  sell  upon  all.^  If  the  sheriff  levy  and  sell  goods  under 
the  execution  last  delivered,  the  property  is  bound  by  the  sale,  and 
a  levy  cannot  be  made  on  the  same  property  by  the  execution  first 
delivered.*  But  if  he  has  merely  seized  and  sold  under  the  last  exe- 
cution, and  has  not  paid  over  the  moneys,  he  may  apply  the  levy  or 
the  proceeds  of  the  sale  to  the  first  execution,^  otherwise  the  plaintiff 
in  the  first  execution  has  his  remedy  against  the  sheriff.^  And  if  the 
sheriff  have  two  executions,  and  on  one  the  return  day  is  past,  and 
he  levies  under  it  before  the  return  day  of  the  junior  execution,  he 
cannot  apply  the  proceeds  of  the  sale  of  the  first  execution,  but  he 
must  apply  them  to  the  payment  of  the  last  one.  Where  two  exe- 
cutions are  received  at  the  same  time,  in  favor  of  different  defend- 
ants and  for  different  amounts,  they  are  not  to  be  paid  pro  rata,  out 
of  the  proceeds  of  the  sale  of  personal  property,  but  dollar  for  dol- 
lar until  the  lesser  one  is  paid,  and  then  the  balance  is  to  be  ap- 
plied on  the  other.  '^ 

§  443.  Though  the  sheriff  may,  if  he  chooses,  leave  property 
levied  upon  by  him  with  the  defendant,  it  will  be  at  his  risk  if  it 
is  lost  or  destroyed,  unless  by  the  act  of  God,  or  of  the  public 
enemies.  He  should  therefore,  for  his  security  and  protection, 
cause  the  property  levied  on  to  be  removed,  or  a  person  to  be  put 
in  possession.  Oi',  if  it  is  left  with  the  defendant,  he  should  obtain 
the  plaintiff's  assent  thereto,  or  take  a  receipt   for  the  property  of 

1  The  Bank  of  Lansingburgh  v.  Crary,  ^  Watson,  176;  Peck  v.  Tiffany,  2  N.  T. 

1  Barb.  542.  451. 

^  Ante  §  439.  ^  Marsh  v.  Lawrence,  4  Cow.  461. 

*  Mascr'aft  v.  Van  Antwerp,  3  Cow.  334;  '  Graham's  Pr.  384;  Campbell  v.  Euger, 

Marsh  v.  Lawrence,  4  Cow.  461.  1  Cow.  215. 

4  Peck  V,  Tlfleany,  2  N.  Y.  451 ;  Marsh 

V.  Lawrence,  4  Cow.  461. 
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some  one  or  more  responsible  persons,  upon  the  inventory  made  by 
him,  to  the  effect  that  he  or  they  have  received  the  property  from 
the  sheriff,  who  has  levied  upon  the  same,  and  that  they  will 
return  such  property  to  the  sheriff,  and  every  part  thereof,  on 
demand,  or  pay  the  debt ;  which  receipt  will  be  a  valid  agreement, 
and  will  not  be  within  the  statute  *against  taken  bonds  by 
color  of  office.^  But  the  security  should  not  be  beyond  the 
sheriff's  own  legal  liability  for  the  goods  upon  the  execution,  or  it 
may  be  void.^  Notwithstanding  such  covenant,  the  sheriff  has  the 
right  to  repossess  himself  of  the  property,  whether  it  be  in  the 
hands  of  the  receiptor  or  any  other  person,  either  to  sell  or  return 
to  the  defendant  on  the  payment  of  the  execution.**  If  the  goods 
are  not  forthcoming,  on  demand  by  the  sheriff,  the  undertaking  or 
receipt,  if  it  be  for  the  whole  debt,  is  a  payment  of  the  judgment 
and  execution,  and  satisfaction  of  the  debt,  even  though  the  prop- 
erty was  insufficient  to  pay  it.  In  such  case  the  officer  cannot 
seize  other  property  of  the  defendant ;  he  can  only  look  to  his 
receipt  or  undertaking,  and  it  will  be  immaterial  whether  he  has 
been  able  to  recover  anything  on  it  or  not.* 

§  444.  The  same  rules  in  reference  to  breaking  into  dwellings 
in  the  case  of  arrests  in  civil  matters,  apply  to  the  making  a  levy 
under  an  execution  against  property.^  And  what  constitutes  a 
dwelling  house,  and  what  the  outer  door,  are  the  same  in  both 
cases.  The  officer  cannot  break  the  outer  door  of  a  dwelling,  and 
if  he  does  break  in  he  cannot  enter  in  to  levy.^  And  in  such  a  case 
even  a  visitor  at  the  house  may  lawfully  resist  him."  Nor  can  he 
open  the  door,  though  it  be  only  latched,  nor  enter  when  the  fam- 
ily is  absent,  against  the  known  wishes  of  the  occupant.^  And 
this  protection  extends  to  the  same  persons  as  in  the  case  of  arrest ;® 
and  even  to  a  guest  within  the  house,  unless  he  has  gone  there  to 
avoid  process  held  by  the  sheriff ;  in  which  case,  the  latter,  after 
demanding  leave  to  enter,  may  break  the  outer  door.^"  But  the 
officer  may  enter  the  defendant's  house,  or  that  of  a  stranger,  when 
the  door  is  open,  and  seize  the  goods  of  the  defendant  found  therein, 

1  Acker  v.   Burrall,  21  Wend.  605;  s.  c.  Curtis  v.  Hubbard.  1  Hill,  336;  Cur- 

^3  Wend.  UU(i  ;  3  E.   S.  476,   §  4S;  tis  v.  Hubbard,  4  Hill,  437  ;   Keith 

The  People  v.  Kceder,  2.')  N.  Y.  302;  v.  Johnson,  1  Uana,  00.3;   Clossonv. 

Cornell  V.  Daldn,  38  N.  Y.  2.>!;   Pen-  Morris,  47  N.  H.  4S2;  Boggs  v.  Vau 

obscott    Boom   Co.   v.    Wilkins,   27  Dyke,  3  Har.  (Uel.)  2S8. 
Maine,  345.                                               ''  Cm-tis  \.  Hubbard,  1  Hill,  3.3ii;  State 

2  Browning  V.  Hanford,  .5  Hill,  .58S.  v.   Hooker,  17   Vt.  6ot);   Hooker  v. 
'  Burrall  v.  Acker,  23  AVend.  606;  Haw-  Smith,  19  Vt.  102. 

kins  V.  Kinijsland,  2  Hall,  425.  s  Cm-tis  v.  Hubbard,  1  Hill,  336;  State 
*  Hoyt  V.  Hudson,  12  .John.  207.  v.  Armiield,  2  Hawks  (N   C  )  ■>46 

^  Glover  v.  Whittenhall,  6  Hill,  597.  »  Ante,  §§  312,  etc. 

»  The  People  v.  Hubbard,  24  Wend.  369;  i"  Curtis  v.  Hubbard,  1  Hill,  336. 
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liable  to  execution,  by  night  or  by  day ;  and  if  the  defendant's 

goods  are  in  the  house  of  another,  who  refuses  to  deliver  them 

after  recLuest,  the  sheriff  may  break  and  enter  into  the  house. i 

And  where  a  levy  had  been  commenced,  and  the  sheriff  left  the 

house   and  there  ^yas  a  stay  of  proceedings,  it  was  held  that  the 

order  did  not  prohibit  his  returninsr  the  next  day  and  *mak- 

r*202 
ing  his  inventory,  and  carrying  off  the  goods  ;  and  that  being   •- 

denied  admittance,  he  had  the  right  to  break  the  outer  door.^  He 
may  break  open  a  store,  warehouse  or  barn,  or  any  building  not 
actually  occupied  as  a  dwelling,  nor  annexed  to  a  dwelling  house, 
or  forming  any  part  of  the  curtilage,  and  the  inner  doors  of  a  dwell- 
ing house,  trunks,  etc.,  and  when  necessary,  he  must  do  so.,^  Where 
it  is  necessarj'  and  proper  to  break  open  outer  or  inner  doors  or 
boxes,  closets  or  drawers,  demand  that  they  be  opened  ought  first 
to  be  made. 

§  445.  When  the  sheriff  seizes  goods  on  the  defendant's  premises, 
or  those  of  another  party,  he  cannot  stay  upon  such  premises  above 
a  reasonable  to  time  make  his  inventory,  and  to  remove  the  goods, 
without  their  consent.*  But  if  they  are  seized  upon  the  defendant's 
premises,  and  the  officer  leaves  them  with  the  defendant,  he  may 
sell  them  there,  and  tliird  persons  may  rightfully  attend  as  bidders.^ 
Where  growing  crops  are  levied  on,  the  officer  may  sell  at  once, 
or  he  may  allow  them  to  grow  and  become  ripe  and  then  sell 
them ;  and  in  either  case,  the  officer  or  purchaser  will  have  the  right 
to  take  care  of  them,  and  to  cut  and  carry  them  away,  and  he 
has  a  reasonable  time  in  which  to  do  it.®  The  purchaser  succeeds 
to  all  the  rights  of  the  defendant  in  respect  to  the  crops,  whether 
the  defendant  owns  the  land  on  which  they  grew,  or  occupies, 
it  as  lessee.^ 

§  446.  When  the  sheriff  has  levied  upon  personal  properly  and 
afterwards  discovers  that  it,  or  some  part  of  it,  was  not  subject  to 
the  execution,  he  may  release  it  at  any  time  before  sale ;  and  if.no 
other  property  can  be  found  and  the  execution  is  returned  unsatis- 
fied, and  the  sheriff  is  sued  for  a  false  return,  it  will  be  a  good  de- 
fence, notwithstanding  the  levy,^  Ordinarily,  however,  where  the 
sheriff  has  reason  to  doubt  whether  the  property  belongs  to  tlie 
defendant  or  not,  if  he  would  protect  himself  against  an  action  for 

1  Allen,  169.  Foote,   2  John.    418;    Hartwell  v- 

2  Glover  v.  Whittenhall,  6  Hill  597.  Bissell,  17  John.  128. 

'  Haggerty  v.  Wllber,  16  John.  ^  Whipple  v.  Foote,  2  John.  418; 
*  Watson,  174.  well  v.  Bissell,  17  John.  128. 

6  The  People  v.  Hopson,  1  Denio,  574.  '  Lummis  v.  Kasson,  43  Barb.  373 
6  Watson,  180;  Sewell,  241;  Whipple  v. 


238  OF   THE   LEVY. 

a  false  return  it  will  be  safer  to  summon  a  jury  to  try  the  title  to 
the  property  before  he  releases  it.  If  a  jury  summoned  find  that 
the  title  is  not  in  the  defendant,  the  sheriff  may  then  require  the 
plaintiff  in  the  execution  to  give  him  adequate  indemnity,  else  he 
may  return  the  execution  unsatisfied.^  In  such  case  the  inquisi- 
tion isconclusive  evidence  in  favor  of  the  sheriff  in  an  action  against 
^oAQ-i  him  by  the  plaintiff  in  the  *execution  for  a  false  return 
where  he  acts  in  good  faith.  Where  the  sheriff  however  is 
sued  by  the  real  owner  of  the  goods  for  taking  them,  the  inquisi- 
tion though  against  the  claimant,  does  not  settle  the  right  of  prop- 
erty, and  can  only  be  given  in  evidence  by  the  sheriff  to  show  that 
he  had  not  acted  maliciously  and  by  way  of  mitigating  damages 
It  is  not  a  justification  to  the  sheriff  for  taking  a  stranger's  goods 
though  the  jury  find  the  property  not  his.^  If  the  plaintiff  furnishes 
the  indemnity,  the  sheriff  is  bound  to  proceed  and  sell  the  property 
notwithstanding  the  finding  of  the  jury ;  ^  or  show  in  an  action 
against  him  for  a  false  return  that  the  finding  of  the  jury  was  erron- 
eous. The  plaintiff  is  never  bound  to  indemnify  the  sheriff  against 
a  levy.  But  if  he  neglects  or  refuses  to  do  so  after  an  inquisition  of 
a  jury  by  which  it  is  found  that  the  title  to  the  property  is  in  the 
claimantand  not  in  the  defendant,  he  cannot  contradict  the  inquest 
in  an  action  against  the  sheriff  for  a  false  return.* 

§  447.  The  proceedings  on  an  inquest  to  determine  the  title  are 
usually  conducted  by  the  plaintiff  or  his  attorney.  But  the  plain- 
tiff maji-  decline  to  interfere  and  so  to  throw  the  entire  responsi- 
bility on  the  sheriff.  In  such  case  the  sheriff  fixes  the  time  and 
place  of  hearing  and  gives  notice  to  the  claimant,  the  plaintiff's 
attorney  and  the  defendant,  and  summons  twelve  qualified  jurors  ; 
and  subpoenas  are  issued  in  the  action  in  which  the  execution  is 
issued.  The  sheriff  presides  and  swears  the  jurors  and  witnesses, 
but  he  takes  no  part  in  the  determination  of  the  question.  The 
jury  after  hearing  the  testimony  should  deliberate  apart  from  all 
other  persons,  as  in  other  cases,  and  should  make  and  sign  an  inquis- 
ition in  which  they  should  state  in  whom  they  find  the  property  to 
be.     The  sheriff  should  also  sign  the  inquisition.^ 

'  Bayley  v.   Bates,   8  John.  ^4*;   Van  tis  v.  Patterson,  8  Cow.  65;  Piatt  v. 

Cleef  V.  Fleet,  1.5  John,  147;  Town-  Sherry,  7  Wend.  236. 

send  V.  Phillips,  10  John.  98;  Piatt  *  Curtiss  v.  Patterson,  8  Cow.  65. 

V.  Sherry,  7  Wend.  236.  6  Ante,  §§  164,  172;   Phillips  v.  Harris, 

2  Graham's  Pr.  371;  Sheldon  v.  Loomis,  3  J.  J.  Marsh  (Ky.)  127;  Terrill  v. 

28  Cal.  122;  Bayley  V.Bates,  8  John.  Cockrell,  3  Bibb.   (Kv.)  258;  Shel- 

143;  Townsend  V.  Phillips,  10  John.  don  v.  Loomis,   28  Cal.  122;  Patty 

08;  Allen,  152.  v.  Mansfield,  8  O.  369. 

^  Williams  v.  Lowndes,  1  Hall  579;  Cur- 
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§  448.  Where  a  levy  is  made,  and  the  officer  takes  the  goods 
into  his  possession,  he  is  bound  to  exercise  ordinary  diligence  in 
taking  care  of  them.  Where  there  is  no  negligence  on  his  part,  he 
is  not  liable  for  losses  by  theft,  robbery,  fire  or  other  accident.^ 
But  if  he  keeps  them  in  an  unsafe  place,  and  exposes  them  to 
destruction,  he  acts  contrary  to  his  duty,  and  will  be  liable  in  case 
they  are  destroyed.^  *And  it  has  been  held  that  if  he  negli.  r^oni 
gently  injures  a  horse  levied  on  by  him,  it  is  a  satisfaction  of 
the  execution  to  the  extent  of  the  injurj-.^  He  must  be  diligent  to 
keep  the  goods,  but  he  is  not  an  insurer  and  is  not,  like  a  common 
carrier,  answerable  for  loss  by  fire.*  Where,  however,  the  property 
is  destroyed  or  lost,  in  order  to  excuse  himself  from  liability,  he  is 
required  to  give  clear  and  satisfactory  evidence  that  it  was  not  occa- 
sioned by  his  neglect,  or  the  want  of  such  care  as  a  prudent  man  would 
take  of  his  own  propertj'.  And  his  return  to  the  execution  of  facts 
by  way  of  excuse  will  not  be  sufficient.  They  must  be  proved  in  the 
ordinary  way.^  But  where  he  leaves  the  property  with  the  debtor? 
whether  he  take  a  receipt  or  not  he  will  not  be  exonerated  from 
liability  where  the  property  is  destroyed,  unless  it  is  so  destroyed 
by  the  act  of  God,  or  the  enemies  of  the  country  f  or  unless  it  was 
left  with  him  by  the  plaintiff's  direction,  or  where  the  plaintiff 
selected  the  receiptor  himself.^  When  the-  sheriff  parts  with  goods 
levied  on,  and  which  are  liable  to  the  execution,  he  is  answerable 
for  the  value  ;  or  if  sold,  for  the  amount  bid,  whether  he  has  received 
it  or  not  of  the  purchaser.*  But  a  plaintiff  is  iiot  bound  to  pay 
his  own  bid,  but  it  may  be  applied  on  the  execution  unless  there  is 
a  surplus  ;  and  when  there  is  ]ro  dispute  as  to  whom  the  money 
should  go,  the  sheriff  may  deliver  the  property  bid  in  by  him, 
and  if  the  judgment  is  reversed,  the  officer  is  not  liable  to  the  other 
creditors  for  the  money,  unless  there  was  a  surplus.^  But  if  there 
is  such  dispute,  the  sheriff  should  refuse  to  receive  his  bid,  or 
should  detain  the  property  till  paid  for.  If  however,  he  does  de- 
liver it,  he  cannot  maintain  an  action  against  the  plaintiff  for  his 
bid.^"     Where  he  is  sued  for  not  paying  over  the  proceeds  of  goods 

1  Browning    v.   Hanford,   5    Hill    588;      ^  The  People  v.  Hoi^son,  1  Denio  574. 

Jenner  V.  Jolifife,  6  John.  9;  .Tenner  *  Browning    v.    Hanford,   5    Hill    588; 
V.   Joliffe,   9   .John.   381.     But  see  Browning  v.  Hanford,  5  Denio  586. 

Hartlieb    v.    McLane's    aflm'r,    44  ^  Browning  v.  Hanford,  5  Denio  586. 

Pa.  St..  510;    Mitchell  v.  Common-  ^  Id.;  Bryne  v.  Anderson,    8  La.  An. 
wealth,  37  Pa.  St..  187;    Stewart  v.  139. 

Nunemaker,  2  Ind.  47;  Dorman  v.  '  Donham  v.  Wild,  19  Pick.  520. 

Kane,  5  Allen  (Mass.)  ^  Denton  v.  Livingston,  9  John.  96. 

2  Jenner  v.  Joliffe,  9  John.  381;  Peck  "  Nicliols  v.  Ketcham,  19  John.  84. 

V.  Tiffany,  2  N.  Y.   451 ;  Moore  v.      "  Russell  v.  Gibbs,  5  Cow.  390. 
Westervelt,  21  N.  T.  103. 
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levied  on  or  sold,  he  may  show  that  the  same  were  not  liable 
to  the  execution.!  Or  that  there  had  been  a  recovery  had  against 
him  by  the  true  owner,  for  a  sum  exceeding  the  amount  made  on 
the  execution  ;  and  it  makes  no  difference  that  he  has  been  in- 
demnified and  has  sued  on  the  indemnity.^  And  where  he  returns 
that  he  has  made  the  money  and  is  ready  to  deliver  it  to  the 
plaintiff,  that  is  sufficient  to  charge  him  with  it,  though  no  money 
was  actually  received  by  him.^  Where  the  sheriff  makes  a  levy, 
and  the  property  is  removed  by  the  defendant,  the  court  will,  on 
notice  to  the  defendant,  allow  a  new  execution  to  issue  in  behalf 
*2fl'il  °^  *'^®  sheriff,  saving  the  rights  *  of  subsequent  incumbrances 
attaching  after  the  removal  of  such  property.* 
§  449.  An  actual  or  constructive  levy^  under  an  execution  is 
necessary  in  order  to  vest  the  property  in  the  sheriff.^  Were 
such  levy  is  made,  or  the  goods  and  chattels  of  a  debtor  are 
attached  by  an  officer,  they  are  in  the  custodj- of  the  law  until 
the  proper  time  for  a  sale,  and  for  a  reasonable  time  after  the  sale 
to  allow  the  purchaser  to  remove  them  ;  and  during  this  time  they 
are  beyond  the  reach  of  seizure  by  any  other  execution  or  attach, 
ment  or  distress,  even  for  taxes,  though  they  remain  in  the  pos- 
session of  tbe  debtor,  the  party  who  is  liable  to  pay  the  same.'^ 
By  the  seizure,  the  officer  acquires  a  special  property  in  the  goods, 
and  may  maintain  an  action  against  any  one  for  taking  them 
away,  whetlier  he  left  them  with  the  defendant  or  had  taken  a 
receiptor.*  The  sheriff's  indorsement  of  a  levy  upon  the  execu- 
tion is  sufficient  evidence,  prima  facie,  to  prove  the  levy,  and  to 
identify  the  property.*  And  if  such  indorsement  is  not  sufficient 
in  this  respect,  the  officer  may,  at  any  time  before  the  execution 
is  iiled,  amend  such  indorsement  of  levy  so  as  to  specify  with  cer- 
tainty the  property  levied  on.^"  But  if  the  levy  is  not  valid  by 
reason  of  any  irregularity  therein  ;  ^^  or  the  property  is  not  subject 
to  levy  at  the  time,  as  grass,  or  fruit,  or  trees  growing  ;^  or  where 
the  levy  is  upon  the  sole  property  of  a  joint  debtor,  who  was  not 

1  Every  v.  Bdgerton,  7  Wend.  259.  Moody,    17  Wend.   3.54 ;   Dubois  v. 

^  Newland  V.  Baker,  21  Wend.  264.  Harcourt,  20  Wend.  41;   Hagan  v. 

8  Doty  V.  Turner,  8  .John.  20.  Luoas,  10  Peters,  400. 

*  The  People  ex  rel  Luther  V.  Onondaga  *  Alk-n.   148;  Rosters  v.  Darnaby,  4  B. 

Com.  PI.,  19  Wend.  79.  Monroe  (Ky.)  241;   Martin  v.  Wat- 

'  Ante,  §  442.  son,  8  Wis.  ol.'j;  Garner  v.  Willis, 

^  Bliss  V.  Ball,  9  John.   1:12;   Ilotchldss  Breese  (111.)  291;  Benson  v.  Berry, 

V.  McVicar,  12  John.  403.  55  Karb.  (;20. 

'  Van   Winkle    v.    Udall,    1    Hill,    559;  »  Spoor  v.  Holland,  8  Wend.  445. 

Birdseye  v.  Ray,  4  Hill,  15S;  Sherry  i"  Spoor  v.  Holland,  8  Wend.  445. 

V.  Schuyler,  2  Hill,  204;  Van  Loan  "  Camp  v.  Chamberlain,  5  Denio,  198. 

V.  Kline,  10  John.  129;  Hartwell  v.  ^'^  The  Bank  of  Lansmgburgh  v.  Crary, 

BisseU,  17  John.  128;    Gilbert   v.  1  Barb.  542. 


OF   THE   LEVY.  241 

served,  contrary  to  the  instructions  indorsed  on  tiie  execution, 
the  property  is  not  iu  the  custody  of  the  law  so  as  to  prevent  3 
regular  levy  under  another  execution. 1  And  so  where  an  execu- 
tion has  become  dormant  in  the  hiuids  of  the  late  sheriff,  or  other 
officer,  the  new  sheriff  or  any  other  officer  having  an  execution 
against  the  same  defendant  ma}'  levy  on  such  property.^ 

§  450.  Where  the  execution  is  against  the  goods  and  chattels, 
lands  and  tenements  of  the  debtor,  all  the  goods  and  cliattels,  or 
personal  and  movable  property  of  the  debtor,  in  the  county 
liable  to  execution,  must  fi.rsb  be  levied  on  and  sold  before  the 
real  estate  ofsuch  debtor  can  be  advertised  or  sold,  except  where  the 
personal  property  is  so  *  incumbered  that  it  will  probably  r^gnc. 
produce  nothing  on  the  execution.^  An  execution  issued 
by  the  county  clerk  upon  a  transcript  of  a  judgment  rendered  by 
a  justice  of  the  peace,  for  the  sum  of  twenty-five  dollars  or  less, 
must  be  collected  out  of  the  personal  property  of  the  defendant, 
for  it  is  not  a  lien  upon  his  real  estate,  any  more  than  a  justice's 
execution  in  the  hands  of  a  constable  ;  and  when  the  personal 
property  of  the  defendant  is  exhausted  before  satisfying  such 
former  execution,  it  must  be  returned  nulla  bona,  for  the  residue, 
as  in  the  latter  case,  though  the  defendant  may  have  abundant 
real  estate.* 

1  Sherry  v.  Schuyler,  2  Hill,  204.  Debrich  v.   The   State   Bank,  1  Ind. 

2  Graham's  Pr.  383;  Russell  v.   Gibbs,  439  ;  WUliams  v.  Eaynolds,  7  Ind. 

5  Cow.  390;  Power  v.  Van  Buren,  622. 

7  Cow.  560;  Camp  v.  Chamberlain,     ^  Code,  §  63. 
5  Denio,  198. 
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EXECUTION." 

§  451.  Everything  of  a  personal  nature,  (except  choses  in 
action,  articles  exempt  bj'  law,  and.  certain  fixtures)  belonging  to 
the  defendant  in  the  execution,  may  be  levied  uu  and  sold  as  per- 
sonal property  or  goods  and  chattels.^  This  includes  any  current 
gold  or  silver  coin  belonging  to  the  defendant,  whicli  the  officer 
shall  pay  over  and  return  as  so  much  money  collected,  vfithout  ex- 
posing it  to  sale,^  and  any  bills  or  other  evidence  of  debt  issued  by 
any  monej'ed  corporation,  or  by  the  government  of  the  United 
States,  and  circulated  as  money .^  The  money  however  must  not 
only  belong  to,  but  it  must  be  in  the  possession  or  under  the  control 
of  the  defendant.  Thus,  money  deposited  in  a  bank  by  an  execu- 
tion debtor,  cannot  be  levied  on  by  the  sheriff  under  an  execution 
against  the  depositor  ;  not  even  where  the  amount  is  counted  out 
by  the  banker  and  handed  over  to  the  officer.  It  is  in  such  case  the 
money  of  the  banker  and  not  of  the  debtor.*     And  where  money 


1  Handy  v.  Dobhin,  12  John.  220 
Holmes  v.  Nuncaster,  12  Johns.  395 
First  V.  Miller,  4  Bibb,  (Ky.)  311 
Flower  V.  Livingston,  2  La.  N.  S.  61.5, 


a  Ala.— E.  C.  1867,  §  2871. 

[Ariz.-R.  S.  1887,  §  1900  et  seq.] 
Ark.— Dig.  1858,  p.  49^  ;  [id.  1884,  §§ 

3001— a002.] 
Cal.— Dig.  18H0,  p.  195;  Laws  1867-8, 

p.   126;  [Deer.   Codes   &   Sts.  1885, 

vol.  3,  §  682,  688.] 
[Dak.— Codes,  1885,  p.  93.] 
Fa.  —Dig.  1847,  p.  358. 
111.— I    St.    602  ;   [Rev.   Sts.   1887,  p. 

863.] 
la.— Rev.  1860,  p.  605. 
Ky.— 1  R.   S.   472:  [Gen'l  Sts.  1888, 

pp.  551-560,  567-570.] 
Me.— R.  S.  p.  532;   [Rev.  Sis.  1883,  pp. 

720-726.] 
Mich.— St.   1.S.57,  p.   1210;  [How.  St. 

1882,  §§  7(iK4,  7085.] 
Minn.     r!cv.  1866  p.  487. 
Mo.— Gen.  SI,.   18(i5,  p.  639;  [1  R.  S. 

1889,  §§4914,  4915.] 


2  3   R.   S.  045,  §  IS  ;  [Code  Civ.  Proc, 

§  1410.] 

3  3  R.  S.  645,  §   19;   [Code  Civ.  Proc., 

§  1411.] 
*  Carroll  v.  Cone,  40  Barb.  220. 

Neb.— R.   S.  473  ;   [Comp.   L.  1887,  § 

476.] 
Nev.— St.  1867,  p.  231. 
N.  H.— Gen.   St.  1867,  p.  440  ;  [Gen'l 

L.  1878,  p.  .545,  546.] 
N.  J.— Dig.  1855,  p.  247;  [Revis.  1877, 

pp.  389,  390.] 
N.  C— Kev.  Code,  27  (. 
0.— Sup't  R.  S.  602. 
On.— Gen.  L.  -JOS. 

[Greg.- Ann.  L.  1887,  Vol.  1,  p.  353.] 
Penn.— Dig.    1861,   p.    429  ;    [Bright 

Rev'd   Dig.    188;^,   Vol.  1,  pp.  740, 

741.] 
[Utah.— Comp.  Laws,  18,«,  Vol.  2,  § 

3426.] 
Vt.— Gen.    St.    1863,    p.    362  ;   [Rev. 

Laws,  1880,  §§  1.55.V1558.] 
Wis.— R.  S.  785. 
[Wyo.— Comp.  L.  1876,  p.  88.] 
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lias  been  collected  by  an  attorney  and  not  paid  over  to  the  party 
entitled,  it  cannot  be  seized  on  process  against  him  ;i  and  so  of 
money  collected  by  an  officer  on  execution  in  favor  of  *one 
against  one  whom  he  holds  another  execution.  It  cannot  '- 
be  levied  on  under  the  last  execution  by  the  sheriff.  It  is  not  the 
money  of  the  defendant  until  it  is  paid  over  to  hira.^  But  where 
a  constable  levied  on  a  horse,  which  he  also  attached  and  a  sale 
was  had  on  the  execution,  and  a  surplus  was  realized,  it  was 
held  that  such  surplus  was  rightfully  levied  on  by  the  con- 
stable under  the  execution  in  the  attachment  suit  in  his  hands. ^ 
The  franchise  of  a  plank  road  or  turnpike  may  be  levied  on  and 
sold  under  execution ;  *  also  every  kind  of  produce  raised  annu- 
ally by  labor,  whether  it  is  growing  or  has  been  gathered,^  in- 
cluding hops.^  If  however  the  land  on  which  the  crops  are  grow- 
ing is  mortgaged  and  the  mortgage  is  foreclosed  and  a  sale 
is  had  before  they  are  gathered,  they  go  to  the  purchaser  of  the 
land,  whether  sown  by  the  mortgagor  or  his  lessee.''  As  a  general 
rule,  no  levy  can  be  made  upon  the  annual  produce  of  the  earth, 
as  grass  growing  or  fruit  not  gathered,  where  the  execution  debtor 
is  the  owner  of  the  land.  They  are  parcel  of  the  reality  and  must 
be  sold  as  such,  and  a  levy  upon  trees,  fruit  or  grass  under  such 
circumstances,  although  the}'  should  be  turned  out  by  the  debtor 
to  the  officer,  would  be  void.  But  if  the  defendant  is  only  a  ten- 
ant upon  the  land  on  which  they  are  growing,  then  such  fruit  or 
grass  growing,  and  even  trees  not  severed,  may  become  personal 
property  and  be  liable  as  such  to  levy  and  sale  on  execution,  as 
where  the  owner  of  the  land  in  fee,  by  a  valid  conveyance  sells  the 
trees  or  grass ;  or  where  he  sells  the  land,  reserving  to  himself  the 
trees  or  grass.  But  a  chattel  mortgage  on  trees  or  grass  growing 
on  land  is  not  such  a  severance  until  forfeiture  ;  and  then  the  trees 
and  grass  so  mortgaged  belong  to  the  mortgagee  and  not  to  the 

1  Maxwell  v.  McGee,  12  Gush.  (Mass.)  Bibb.  (Ky.)  311;   Ex  parte  Fearle,  13 

137.  Mo.  467;  Dawson  v.  Holcomb,  1  O. 

2  Marsh  v.  Lawrence,  4  Cow.  461;  Tur-  275;    Clymer  v.   Willis,  3  Cal.  303; 

ner  v.  Fendall,  1  Cr.  (U.  S.)  117;  Du-  Prentiss  v.  Bliss,  4  Vt.  513. 

bois  V.  Dubois,   H  Cow.  494;  Wil-  ^  Wheeler  v.  Smith,  11  Barb.  345. 

hams  V.  Rogers,  5  .John.  163;  Carroll  *  2  E.  S.  51(i,  §   169;  Denton  v.  Living- 

V.  Cone,  40  Barb.  220;   Eeddick  v.  ston,  9  Johns,  96. 

Smith,  3  Scam.  (Ill,)  452;  Camvbell  ^  gtewart    v.    Doughty,    9    Jolm.    lOS; 

V.  Hasbrook,   24  111,   243;   Harding  Whipple  v.  Foote,  2  John.  418;  Hart- 

V.  Stevenson,  6  H  &  J,  (Md.)  264;  well  v.   Bissell,   17  John.   128;  Mc- 

Hill  V.  La  Crosse  &  M.  R.  R.  Co.,  Kenzie  v.  Lampley,   31  Ala.  N.  S. 

14  Wis.    291;    Crane    v.  Freese,   1  526. 

Har.  (N.  J.)  305;  Sibert  v.  Humph-  ^  Frank  v.  Harrington,  .36  Barb.  415. 

lies,  4  Ind.    481;    Winton  v.   The  '  Shepard  v.  Philbrick,  2  Denio,  174. 
State,  4  Ind.  321 ;  First  v.  Miller, 
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mortgagor,  and  may  be  sold  on  execution  against  tlie  former.^ 
Whisky  made  of  the  debtor's  corn  by  one  who  took  it  *wroug- 
*on81  ^^^^^y'>  ^^  ^^'^^  been  held,  may  be  seized  and  sold  on  execution 
against  the  debtoi'.  But  it  is  otherwise  if  it  was  so  manu- 
factured by  an  innocent  purchaser.^  And  it  has  also  been  held 
that  where  the  materials  of  a  newspaper  printijig  establishment 
have  been  levied  on,  the  subscription  list  miglit  be  included.^ 

§  452.  Glioses  in  action,  as  notes  and  account.s,  account  books, 
private  papers  or  claims  or  demands  against  another  cannot  be 
levied  on  and  sold  on  execution  against  the  owner  or  holder.*  Nor 
bank  shares  nor  shares  in  a  public  library,^  nor  the  interest  of  a 
special  partner  in  the  copartnership  property  on  an  execution 
against  him ;  such  interest  being  in  the  nature  of  a  chose  in  action.^ 
Personal  property,  duly  mortgaged,  of  which  the  mortgagee  has 
the  right  of  possession,  or  has  taken  possession  thereof,  is  not  sub- 
ject to  a  levy  and  sale  against  the  mortgagor ;"  property  let  to  hire 
cannot  be  levied  on  by  execution  against  the  owner,  during  the 
time  the  property  is  so  hired,  and  while  in  the  possession  and  use  of 
the  hirer.^  Nor  the  residuary  interest  of  the  defendant  in  goods 
bona  fide  assigned  by  him  in  trust  for  the  payment  of  debts  or 
other  specific  purposes,  after  the  purposes  of  that  trust  are  satisfied.' 
Where  goods  are  purchased  fraudulently,  with  intent  to  subject 
them  to  the  execution  of  a  judgment  creditor,  the  title  does  not  be- 
come vested  in  the  purchaser,  and  the  sheriff  cannot  levy.^"  And 
where  one  purchased  goods  for  cash,  and  they  were  deUvered  at 
too  late  an  hour  on  Saturday  to  present  the  bill,  but  it  was  pre- 
sented on  Monday  morning,  when  it  was  found  tliat  the  sheriff  had 
levied  on  the  goods,  it  was  held  that  the  title  had  not  passed,  and 
that  they  were  not  liable  to  the  execution. ^^     Where  goods  are  pur- 

1  Whipple  V.  Foote,  2  John.  418;  Hart-  Kercheval  v.  Wood,   3  Mich.   509; 

wellv.  Jjissell,  17  John.  128;  Austin  Allen,  161. 

V.   Sawyer,   9   Cow.   39;    Green  v.  ^  Denton  v.   Livingston,   9  John.    96; 
Armstrong,  1  Denio,  550;   The  Bank  Ingalls  v.  Lord,  1  Cow.  240. 

of  Lansingburg  v.  Crary,   1  Barb.  "  Harris  v.  Murray,  28  X.  Y.  574. 

542;  Smith  v.  Jencks,  1  Denio,  580;  '  Matteson  v.  Baucus,  1  N".  T.  295. 

Stewart  v.  Dougiity,  9  John.   108;  ^  Hartford  v.  Jackson,  H  N.  H.  145. 

Adams  v.   Smith,  Breese  (111.)  221;  "  Wilkes  v.  Ferris,  5  John.  .$35. 

Roe  V.  Gemmil,  Houst.  (Del.)  State,  i"  Watson,  205;  Van  Cleef  v.  Fleet,  15 
&c. ;   Westbrook  v.  Eager,   1  Har.  John.  1 47 ;  Diuel  v.  Halley ,  1  Paige, 

(N.  J.)  153;  Bloom  V.  Welsh,  27  N.  292;  Lupin  v.  Marie,  2  Paige,  169; 

J.  177;  Bricker  v.  Hughes,  4  Ind.  Lloyd   v.    Brewster,  4  Paise,   5--!7; 

3r.2.  Acker  v.    Campbell,  2:;  Wend.  372; 

2  Salisbury  V.  McCoon,  3  N.  Y.  :;79;  s.  c.  Covill  v.  Hitchcock,  23  Wend.  611; 

4  Denio,  332,  and  6  Hill,  42."i.  Hitchcock  v;  Covill,  20  Wend.  167: 

'  1  Cow.  Tr.  742.  Cary  v.  Hotailing,  1  Hill,  311;  Ash 

*  Eansom  v.  Miner,  3  Sandf.  S.  C.  692;  v.  Putnam,  1  Hill,  302;  Olmstead  v. 

Ingalls  V.  Lord,  1  Cow.  240;  Handy  Hotailing,  1  Hill,  317;   Allen    162; 

V.  Dobbin,  12  John.   220;  Field  v.  Graham's  Pr.  374. 

Lawson,   5  Ark.    376 ;   Greenwood     n  Acker  v.  Campbell,  23  Wend  372 

Exr.  v.   Spiller,  2  Scam.  (111.)  504; 
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chased  conditionally,  on  the  payment  of  a  fixed  price  at  a  given 
period,  and  the  purchaser  is  to  have  the  possession,  and  is  to  use 
the  property,  until  he  failed  to  comply  with  the  terms  of  the  pur- 
chase, such  purchaser  has  no  such  title  as  can  be  levied  on  and  sold 
on  execution.^ 

§  453.  Certain  articles  of  a  personal  nature,  when  annexed  to 
the  *freehold,  and  which  are  then  designated  as  "  fixtures,"  |-*oaq 
are,  under  certain  circumstances,  deemed  a  part  of  the 
realty,  and  can  only  be  levied  on  and  sold  under  an  execution  with, 
and  as  a  part  of  the  land,  to  which  they  are  so  attached.  Under 
other  circumstances  they  are  deemed  to  be  personal  property,  and 
may  be  levied  on  and  sold  as  such. 

§  454.  The  distinction  between  what  is  a  fixture  and  what  is 
not,  has  never  been  defined  with  any  reasonable  degree  of  a  cer- 
tainty ;  and  perhaps  no  sufficient  or  satisfactory  practical  rule  can 
be  given  which  will  be  applicable  to  all  cases.  It  has  been  said 
that  a  fixture  is  something  of  a  personal  nature^  annexed  to  the 
freehold,  essential  to  the  business  or  purpose  of  the  erection,  and 
permanently  or  constantly  attached  to  it  in  some  way;  at  least  it 
must  be  mechanically  fitted  so  as  in  ordinary  understanding  to 
make  a  part  of  the  buildiiig  itself.^  And  in  a  late  case  in  Ohio  it 
has  been  held  that  the  true  criterion  of  a  fixture  is  the  united  ap- 
plication of  three  requisites :  First,  actual  annexation  to  the 
realty  or  something  appurtenant  thereto  ;  Second,  application  to 
the  use  or  purpose  to  which  that  part  of  the  realty  with  which  it  is 
connected  is  appropriated ;  Third,  the  intention  of  the  party 
making  the  annexation  to  make  a  j)ermanent  accession  to  the  free- 
hold.^ And  this  has  been  approved  by  the  court  of  appeals  of  this 
state.*  But  there  are  many  articles  which  are  never  actually 
affixed  to  the  freehold,  yet  are  from  their  character  considered  a 
part  thereof,  and  pass  with  the  inheritance,  as  the  key  of  the  house, 
deer  in  a  park,  fish  in  a  pond,  and  doves  in  a  dove  house,  an  ordi- 
nary Virginia  fence,  although  it  may  be  temporarily  laid  up  in 
piles,  and  manure  in  a  barn  yard.^  While  many  other  articles  that 
are  permanently  attached  to  the  building  have  been  held  not  to  pass 
with  the  land.  A  reference  to  some  of  the  principal  cases  will 
best  serve  to  determine  what  articles  are  and  what  are  not  con- 


^  Strong  V.  Taylor,  2  Hill,  .326.  *  Potter  v.  Cromwell,  40  K.  Y.  287. 

2  Walker  v.  Sherman,   20  Wend.  636:  «  Walker  v.    Sherman,   20  Wend.  636; 

Vanderpool  v.  Van  Allen,  10  Barb.  Middlebrook   v.  Corwin,  15  Wend. 

157.  169;  Goodrich  v.  Jones,  2  Hill,  142. 
»  Teaff  V.  Hewitt,  1  McCook  (O.)  511. 
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sidered  subject  to  levy  aiid  sale  when  they  are  in  any  way  con- 
nected with  the  laud. 

§  455.  The  following  articles,  though  they  may  be  affixed  to 
the  freehold,  have  been  determined  not  to  be  fixtures,  and  may 
be  levied  on  and  sold,  whether  owned  by  the  owner  of  the  land  or 
by  a  tenant  thereof  :  Machinery,^  if  not  attached,^  or  though  at- 
tached, if  it  may  be  removed  without  injury  to  the  building  or 
the  machinery  ;^  carding  machines  in  a  woolen  factory  not  attached 
*91rtl  ^^  ^^^  building,  but  *connected  merely  by  the  bands;* spin- 
ning frames  and  carding  machines  in  a  mill,  the  former  fast- 
ened to  the  upper  floor  by  upright  pieces  and  ha\'ing  cleats  nailed 
to  the  floor  around  the  feet,  and  the  latter  fastened  to  the  floor  by 
wooden  pins  ;^  a  carding  machine  situated  in  a  building  erected  for 
the  purpose  of  carrying  on  carding,  ready  to  be  put  in  operation, 
and  standing  on  the  floor  in  its  usual  place  of  operation,  but  not 
fastened  to  the  building,  is  not  a  fixture,  but  is  subject  to  a  justice's 
execution.  Machinery  put  in  a  building  after  its  erection  for  the 
purpose  of  trade,  founded  on  timbers  bedded  in  the  earth,  and  so 
attached  to  the  building  as  to  be  capable  of  being  removed  without 
injury,  is  liable  to  an  execution  as  personal  property.^  Machinery 
for  making  cotton  yarn  and  twine  in  a  cotton  mill  standing  on  the 
floor,  over  apertures  for  the  passage  of  leather  belts  by  which  it 
was  moved,  and  which  was  not  fastened  to  the  building  except  in 
some  cases  by  cleats  fastened  to  the  floor  to  make  it  level,  and  each 
machine  being  capable  of  removal  without  injury  to  the  budding.' 
Looms  in  a  woolen  factory,  attached  to  the  floors  to  keep  them 
steady  and  driven  by  a  baiid  from  the  permanent  machinery,  and 
which  could  be  removed  without  permanent  injury  to  the  building.* 
A  heater  used  in  a  tannery,  placedin  a  vat,  which  latter  is  detached 
from  the  building,  is  not  a  fixture  even  if  put  up  by  the  owner  of 
the  land.^  And  so  of  a  bark  mill,  affixed  to  the  soil  ,1*'  and  a  still  in 
a  still  room.  A  stove  in  a  house,  which  leads  by  a  pipe  into  a 
chimney  from  the  floor,  though  there  is  no  fireplace  in  the  house 
is  not  a  fixture. ^^  Growing  crops  of  all  kinds,  except  grass  or  trees 
growing,  and  fruit  not  gathered. ^^     But  if  the  land  is  occupied  by 

1  Sturgis  V.  "WaiTen,  11  Vt.  433.  ^  Raymond  v.  'mute,  7  Cow.  319. 

2  Walker  v,  Sherman,  20  Wend.  636.  '''  Hennance  v.  Verney,  6  John  5. 

"  .Swift  v.  Thompson,  9  Conn.  63.  "  Froeland   v.    Sonthworth,   li-i  Wend. 

■*  Galo  V.  Ward,  14  Mass.  S.^-i.  101. 

=  Cressou  v.  Stout.  17  John.  116,  12  Whipple  v.  Foot,  2  John.  418;  Stew- 

"^  Farrarv.  (.'hiiuffetete,  •">  Denio  527.  art  v.  Doughty,  9  John.   108;  The 

'  Vanderpool  v.  Van  Allen,  10  Barb.  Banlc  of  Lansinghurgh  v.  Crary,  1 

l.')7.  Barb.   542;    Warren  v.    Leland,    2 

B  Murdock  v.  Gifford,  18.  X.  Y.  28.  Barb.  613. 
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a  tenant,  and  the  grass  or  fruit  belongs  to  him,  it  is  personal  [;rop- 
erty.i  The  machinery  in  a  woolen  factory,  consisting  of  carding 
machines,  spinning  machines,  and  power  looms  connected  with  the 
steam  engine  by  band  but  in  no  wise  attached  to  the  building,  ex- 
cept by  cleats  or  other  means  to  confine  them  to  their  proper  places 
for  use  and  subject  to  removal  whenever  convenience  or  business 
may  require  without  injury.^  Machinery  in  a  blacksmith's  and 
wagon  maker's  shop,  consisting  of  a  boring  lathe,  an  engine  lathe, 
a  wood  turning  lathe,  a  press  drill,  a  press  punch,  an  upright  saw 
and  a  circular  saw,  all  driven  by  water,  which  though  fastened  to 
the  building,  are  only  so  attached  for  the  *purpase  of  making  pj^n-.  „ 
it  firm  for  use  in  its  places  and  which  could  be  removed  with- 
out seriously  injuring  the  building.^  Gas  fixtures,  such  as  chande- 
liers and  side  brackets,  put  up  and  attached  to  the  gas  pipes  by  the 
owner  of  the  premises.* 

§  456.  But  the  following  articles  of  personal  property  have  been 
held  to  be  fixtures,  when  put  up  and  owned  by  the  owner  of  the 
land,  and  of  course,  cannot  be  sold  on  execution  against  such 
owner,  as  personal  property,  separate  from  the  land  to  which  they 
are  attached.  A  portable  grist  mill  attached  as  a  permanent  im- 
provement of  the  land.^  A  cotton  gin  erected  in  a  house  and  at- 
tached to  it  by  nails  and  braces  f  a  steam  engine  and  apparatus 
placed  on  the  premises  by  the  owner  attached  to  the  freehold  ;^ 
the  mill  chain,  dogs  and  bars  of  a  saw  mill,  being  in  their  appro- 
priate place  ;^  a  clapboard  machine  and  shingle  machine  fastened 
with  a  saw  mill  ;^  a  marine  railway  consisting  of  iron  and  wooden 
rails  and  sleepers,  endless  chained  gear,  wheels  and  ship  cradle, 
constructed  in  the  usual  manner.^"  The  water  wheel,  stones,  even 
while  removed  for  the  purpose  of  being  picked,  running  gear, 
bolting  apparatus  and  machinery  of  a  grist  mill  ;ii  the  engine  of  a 
steam  saw  mill;^  a  clap  board  and  shingle  machine  fastened  into 
a  saw  mill  to  be  there  used;^^  the  rolls  of  an  iron  rolling  mill,  as 
well  as  iron  plates  with  which  the  floor  is  covered,  and  which  are 
indispensable  parts  of  it,  though  not  manufactured  for  the  pur- 

1  Teafe  V.  Hewitt,  1  O.  St.  511.  i"  Smith  v.  Jenks,  1  Denio  580;   Jencks 

2  Bartlett  v.  Wood,  32  Vt.  372.  v.  Smith,  1  N.  Y.  90. 

5  Vaughan  V.  Haldeman,  33  Pa.  So.  522.  "  House  v.  House,  10  Paige,  Ch.   158; 
*  Potter  V.  Cromwell,  40  N.  Y.  287.  Walker  v.  Sherman.  20  Wend.  036. 

'  Saunders  V.  Fuller,  4  Humph.-(Tenii.)  ^^  Morgan  v.  Arthurs,  3  Watts  (Penn.) 
516.  140  ;     Oves    v.    Aylsby,     7    Watts 

«  Rice  V.  Adams,  4  Har.  (Del.)  332.  (Pa.)  107. 

'  Parrar  v.  Stackpole,  6  JXe.  154.  '^^  Copeland  v.  Copelandj  15  Shep.  (Me.) 
'  Trull  V.  Puller,  28  Me.  545.  545;  Curtiss  v.   Mci^agin,  16  Shep. 

9  Strickland  v.  Parker,  55  Me.  263.  (Me.)  115. 
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pose  j'  a  steam  engine  and  boilers,  and  machinery  adapted  to  be 
moved  by  such  engine  by  means  of  connecting  bands  and  gearing 
which  are  placed  in  a  building  designed  for  the  purpose  of  manu- 
facturing steam  engines  and  other  heavy  iron  work;^  a  steam  en- 
gine with  all  its  fixtures  used  to  drive  a  bark  mill  in  a  tannery, 
and  also  the  bark  mill ;  a  cotton  gin  in  a  gin  house  on  a  planta- 
tion, attached  by  gears;  a  kettle  in  a  fulling  mill,  set  in  brick  ;^ 
a  potash  kettle  set  in  an  arch  of  masonry  with  a  chimney,  though 
the  arches  are  placed  on  a  platform  and  fastened  to  the  buildings ; 
but  small  kettles  not  fixed  in  any  way,  though  necessary  for  the 
use  of  the  asliery  are  uot ;  *  where  a  house  was  built  for  a  distil- 
*21 21  ■'■^■'T'  ^'^®  ^^^'^^  ^®^  ^'^  brick  work  *and  let  into  the  ground,  the 
pumps,  cisterns,  iron  grating,  door,  distillery  and  horse 
mills,  were  held  a  part  tliereof,  but  not  the  joists,  vats,  buckets, 
pickets  and  faucets  ;  ^  a  dye  house  and  kettles  secured  in  a  brick 
arch  f  the  kettles  set  in  brick  work  in  a  fulling  mill ;  a  copper 
kettle  in  a  brew  house  ;  also  all  fences  whether  accidentally  or  tem- 
porarily detached,  unless  it  is  the  intent  of  the  owner  to  divert 
them  f  hop  poles  used  on  the  farm,  though  taken  down  to  gather 
the  hops  and  piled  in  the  yard,  with  the  intention  of  being  again 
used  in  the  proper  season;^  growing  grass,  fruit  and  trees ;^  a 
strawberry  bed  in  full  bearing,  though  purchased  from  a  former 
tenant;  and  a  border  of  box,,  which  is  not  grown  for  sale  by  a 
gardener ;  manure  in  tlie  ordinary  course  of  accumulation  on  the 
farm,  whether  made  by  the  owner  of  the  laud  or  a  tenant,  and 
whether  in  heaps  or  scattered  about  the  farm.^o  The  permanent 
stage  of  a  theatre  has  also  been  held  to  be  a  fixture,  but  not  the 
moveable  scenery  and  flying  stages. ^^ 

§  457.  The  stones  of  a  grist  mill,  though  removed  for  the  pur- 
pose of  being  picked,^^  j^j-g  g^jj^  fixtures  ;  and  so  of  saws  in  a  mill, 
and  where  there  are  two  sets,  the  one  may  be  at  work  while  the 
other  is  sharpening,  and  yet  both  are  fixtures  ;  ^^  and  soif  a  copper, 
which  is  a  fixture,  has  another  cover,  that  is  a  fixture  also  ;  "  so 
where  the  stones  and  irons  of  a  grist  mill  were  accidentally  de- 

1  Voorhis  v.  Freeman,  2  Watts   &  S.  '  Goodrich  v.  Jones,  2  Hill  142. 

(Pa.)  119;  Pylesv.  Pennock,  2  Watts  ^  Bishop  v.  Bishop,  1  Kenian  123. 

&  .S.  (Pa.)  .330.  9  The  r.ank  of  Lansinsjburgh  v.  Crary, 

"  Winslowv.  The  Merchants  Ins.  Co.,  1   Barb.    542;  AVan'en  v.   Leland,  2 

4  Met.  (Mass.)  30G.  Barb.  613. 

"  The  President,  Ac.,  of  Union  Bank  i"  Middlebrook  v.  Corwin,  l.".\7end.  169; 

V.  Emerson,  1.5  Mass.  1,59.  Goodrich  v.  Jones,  2  Hill  142. 

*  JOller  V.  Plumb,  6  Cow.  665.  "  Walker  v.  Sherman,  20  Wend.  636. 

^  Kirwan  v.  Latour,  1  Har.  &  J.  (Md.)  "  Id. 

2R9.  13  1,1. 

»  Noble  V.  Eosworth.  19  Pi'-k  ;',U.  "  Id. 
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taclied  by  a  flood,  carrying  away  the  main  body  of  the  mill,  they 
were  still  holden  to  be  a  part  of  the  realty,  and  not  seizabie  on 
execution. 1  So  where  a  tenant  severs  machinery  in  a  mill,  de- 
mised to  him  for  a  term  of  years,  without  the  landlord's  consent,  it 
cannot  be  seized  on  execution  against  the  tenant.^ 

§  458.  Chattels  which  would  become  fixtures,  under  ordinary 
circumstances,  when  annexed  to  the  land,  may  by  the  agreement 
of  the  parties  retain  the  character  of  chattels  notwithstanding  such 
annexation.  But  it  has  been  held  that  whether  they  should  be 
held  fixtures  or  chattels  would  depend  not  alone  on  the  agreement, 
but  whether  the  articles  could  be  removed  without  injury  to  the 
building  to  which  they  may  be  annexed.  Hence,  when  salt  kettles 
were  mortgaged  before  they  were  embedded  in  brick  arches,  it  was 
held  that  inasmuch  as  they  could  be  removed  without  injury,  by 
displacing  a  portion  of  the  brick,  they  were  chattels  still  and  did 
not  pass  to  the  purchaser  *of  the  land.^  And  so  it  has  been  rjK-n-iq 
held  as  to  a  steam  engine  and  boilers,  in  a  building  put  up 
for  the  same,  as  an  auxiliary  to  water  power,  placed  upon  solid 
brick  foundations,  the  engine  and  boilers  fitted  into  such  founda- 
tion, with  a  stack  or  brick  chimney  one  hundred  feet  high.* 

§  459.  Whether  the  rolling  stock  of  a  railroad  is  a  fixture  and 
passes  by  a  mortgage  on  the  road,  or  is  personal  property  and  sub- 
ject to  sale  on  execution  against  the  company,  is  not  yet  author- 
itatively decided ;  there  being  many  decisions  in  this  state  and 
elsewhere  holding  both  views.^ 

§  460.  But  all  fixtures,  buildings  and  erections,  though  annexed 
to  the  freehold,  if  put  up  by  a  tenant  for  the  purpose  of  trade  or 
manufacturing  or  agricultural  purposes,  may  be  removed  by  him, 
and  where  he  may  remove  them,  tliey  may  be  levied  on  by  execu- 
tion ao-ainst  such  tenant.^  Thus  he  has  the  ri"ht  to  remove  all 
furnaces  or  vats,  or  coppers  of  a  soap  boiler ;  kettles  or  boiler  of  a 
tannery,  put  up  with  brick  work  in  mortar;  stills  set  up  in  fur- 
naces for  making  whisky  ;  salt  pans  for  making  salt  at  salt  springs  ; 


1  Goddard  v.  Bolster,  6  Greenl.  427. 

2  Allen  100. 

3  Ford  V.  Cobb,  20  N.  Y.  344;  Fryatt  v. 

The  Sullivan  Co.,  5  Hill  110;  God- 
dard v.  Gould,  14  Barb.  602;  Mott 
V.  Palmer,  1  Com.  .564;  Russell  v. 
Kicliards,  1  Fairf.  429. 

*  Voorhis  v.  McGinnis,  40  Barb.  242. 

'  Hoyle  V.  The  Plattsburgh  and  Mont- 
real R.  R.  Co.,  5L  Barb.  4");  Bement 
V.  The  Plattsbm-gh  &  Montreal  R. 
R.  Co.,  47  Barb.  104;  The  Farmers' 


Loan  &  Tr.  Co.  v.  H  'iilrickson,  2.") 
Barb.  4S4;  Stevens  v.  The  Ijuft'alo 
&  N.  Y.  R.  R.  Co.,  31  Barb.  ,591; 
Beardsley  v.  The  Ontario  Bank,  3i 
Barb.  619;  The  Minnesota  Co.  v.  St. 
Paul  Co.,  2  Wall  (U.  S.)  009;  Pierce 
V.  Emery,  32  >f.  H.  4.S4. 
1  Denio  91;  Walker  -v.  .Sherman,  20 
Wend.  636;  Dubois  v.  Kelly,  10 
Barb.  496;  1  Hill  Abr.  1.5;  2  Kent 
Com.  343;  Watson  179;  1  Barb.  542; 
Kelsey  v.  Durkee,  33  Barb.  401. 
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machinery  in  breweries,  colleries,  mills,  as  steam  engines,  cider 
mills  and  the  like.  Buildings  for  trade,  as  a  varnish  house  ;  sheds, 
called  dutch  barns,  formed  of  uprights  rising  from  a  foundation  of 
brick  work  ;  a  wooden  dwelling  house,  with  a  cellar  of  stone  or 
brick,  and  a  brick  chimney  erected  by  him  for  the  business  of  a 
dairyman  and  the  residence  of  those  engaged  in  it,  and  in  part  im- 
proved for  carrj'ing  on  his  trade  of  a  carpenter.'  A  cider  mill  and 
press,  though  fixed  to  the  soil,  if  erected  by  a  tenant  for  his  use.^ 
So  too,  he  may  remove  and  the  same  are  liable  to  execution, 
where  the  removal  will  not  place  the  freehold  in  a  worse  con- 
dition than  when  the  tenant  took  possession,  if  not  exempt  from 
levy  on  execution  by  statute,  all  fixtures  put  up  as  furniture,  such 
as  hangings,  tapestry,  beds  fastened  to  the  ceiling,  blinds,  chimney 
glasses,  chimney  pieces,  clock  cases,  coffee  mills,  looking  glasses, 
pier  glasses,  pictures,  shelves,  cabinets,  chimney  backs,  cupboards, 
desks  and  drawers,  frames,  gas  pipes,  grates,  iron  chests  and  iron 
ovens,  iron  safes,  jacks,  lamps,  pumps,*  ranges,  sinks,  turret 
J  clocks,  wainscoats  fixed  by  screws,  window  sashes,  not 
being  bedded  into  the  frames,  but  merely  fastened  b}^  laths,  and 
nailed  across  frames,  and  curtains.^  A  building  erected  on  the 
land  of  another,  with  his  assent,  is  personal  propert}-,  and  may  be 
sold  as  such.*  Shrubs  and  trees  raised  by  a  nurseryman,  on  lands 
held  by  him  as  a  tenant.^  Rails  built  into  a  fence  by  a  tenant, 
under  an  agreement  that  he  may  remove  them  are,  as  between  him 
and  the  owner,  personal  property. 

§  461.  Where  goods  or  chattels  are  pledged  for  the  payment  of 
monejr,  or  the  performance  of  any  contract  or  agreement,  the  right 
and  interest  in  such  goods,  of  the  person  making  such  pledge,  may 
be  sold  on  execution  against  him,  and  the  purchaser  will  acquire 
all  the  right  and  interest  of  the  defendant,  and  will  be  entitled  to 
the  possession  of  such  goods  and  chattels,  on  complying  with  the 
terms  and  conditions  of  the  pledge.^  In  such  ease  the  sheriff  may 
seize  the  property  and  hold  it  until  the  sale,  but  he  must  only  sell 
the  defendant's  interest  therein,  and  if  he  assume  to  sell  the 
goods  absolutely,  he  will  be  liable  as  a  trespasser  ;'  and  on  the  sale 
he  must  redeliver  such  property  to  the  pledgee,  to  whom  the  pur- 
chaser must  look.     His  title  is  subject  to   the  lien  of  the  former.® 

1  1  Hill  Abr.  1-1.  «  1  Hill  Abr.  14. 

2  Holmes  v.  Treraper,  20  John.  'J9.  «  :-!  R.  S.  045,  §  20. 

»  Sewell  2:i4;  Walker  v.    Sherman,   20     '  AVhcvler  v.  McFarland,  10  Wend.  318. 
Wend.  r.:',0.  s  Bakcwell    v.    Ellsworth,   6  Hill   4S4; 

*  Smith  V.  Benson,  1  liill  176.  Stief  v.  Hart,  1  N.  Y..  20. 
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Goods  pawned  may  be  seized  and  sold,  subject  to  the  lien  of  tlie 
pawnee.  So  the  interest  of  a  lessee  of  personal  property  may  be 
sold  on  execution,  and  in  such  case  the  purcliaser  stands  in  the 
situation  of  the  lessee.-^  But  where  by  the  terms  of  the  lease,  the 
property  is  to  be  kept  upon  particular  premises  and  not  removeil, 
a  removal  in  violation  thereof  works  a  forfeiture  of  the  lease,  and 
the  lessee  has  no  interest  that  can  be  made  subject  to  levy  and  sale.^ 

§  462.  Where  goods  and  chattels  owned  by  the  defendant  in  the 
execution  are  mortgaged  by  him,  if,  by  the  terms  of  the  mortgage, 
he  has  the  right  of  possession  of  the  property  for  a  definite  period, 
as  against  the  mortgagee,  his  interest  in  such  property  ma}^  be 
levied  on  and  sold,  at  any  time  before  forfeiture,  or  before  the 
right  of  possession  of  the  property  accrues  to  the  mortgagee.^  But 
if  by  the  terms  *of  the  mortgage  the  mortgagee  has  the  r^c)-i  c 
right  of  possession  at  any  time,  or  he  has  reduced  the  prop- 
erty to  possession,  the  mortgagor  has  no  interest  therein,  but  the 
equity  of  redemption,  which  is  not  alone  and  unaccompanied  by 
the  right  of  possession,  the  subject  of  levy  and  sale  upon  execu- 
tion.* And  after  default  in  the  condition  of  the  mortgage,  the 
mortgagor  has  no  interest  in  the  mortgaged  property,  subject  to 
execution,  for  the  title  has  become  absolute  in  the  mortgagee.  If 
there  is  no  time  of  payment  specified  in  the  mortgage,  or  the  mort- 
gage provides  for  an  impossible  time  of  payment,  or  a  time  ante- 
rior to  its  date,  in  either  case  it  is  payable  immediatel}'',  and  the 
mortgagee's  title  is  absolute  at  law.^  Where  the  defendant  is  tlie 
mortgagee  of  personal  propertj-,  it  may  be  sold  upon  an  execution 
against  him  after  forfeiture,  although  the  property  still  remains  in 
the  hands  of  the  mortgagor.^ 

§  463.  But  to  render  a  mortgage  a  valid  lien  upon  personal  prop- 
erty, as  against  a  judgment  creditor,  it  must  be  for  a  valid  eonsid- 

1  Van  Antwerp  v.  Newman,  2  Cow.  'A3:  ley,  14  B.  Mon.  (Ky.)  274. 

Hurdv.  West,  7  Cow.   752;  Otis  v.  *  Matteson  v.  Baucus,  1  Com.  295;  Otis 

Wood,  3  Wend.  500.  v.  Wood,  3  Wend.  500;   Farrell  v. 

2  Otis  V.  Wood,  3  AVend.  500.  Hildreth,  38  Barb.  178;  Palmer  v. 
"  Marsh  v.  Lawrence,  4  Cow.  461 ;  Otis  Forbes,  23  111.  301. 

V.  Wood,  3  Wend.  500;  Bailey  v.  ^  Diwer  v.  McLaughlin,  2  Wend.  596; 
Burton,  8  Wend.  339:  Wheeler  v.  Langdon  v.  I'.uel,  9  Wend.  81; 
McFarland,  10  Wend.  318;  Randall  Patchin  v.  Pierce,  12  Wend.  01; 
V.  Cook,  17  Wend.  53;  Strong  v.  Fuller  v.  Acker,  1  Plill,  4T-);  Bur- 
Taylor,  2  Hill  326;  Hanford  v.  dick  v.  McVanner,  2  Denio,  170; 
Artcher,  4  Hill  271;  Matteson  v.  Rowland  v.  Willett,  3  Sandf.  607; 
Baucus,  1  N.  Y.  295;  The  Bank  of  Galen  v.  Brown,  22  N.  Y.  37;  Bal- 
Lansingburgh  V.  Crary,  1  Barb.  542;  tes  v.  Ripp,  3  Keyes  210;  Farmers' 
Hull  V.  Carnley,  1  Kern.  501 ;  Mer-  Bank  of  Washington  Co.  v.  Cowan, 
ritt  V.  Niles,  25  111.  282;  Schrader  v.  2  Keyes  217. 
Wolfin,21  Ind.  235;  Mercer  v.  Fins-  ^  Hatch  v.  Mann,  9  Wend.  262. 
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eration,  and  be  upon  property  the  mortgagor  then  owns,  and  not 
upon  property  to  be  subsequently  acquired.^  And  the  following 
provisions  must  be  strictly  complied  with:  Every  mortgage  or  con- 
veyance intended  to  operate  as  a  conveyance  of  goods  and  chattels 
hereafter  made,  which  shall  not  be  accompanied  by  an  immediate 
delivery,  and  be  followed  by  an  actual  and  continued  change  of 
possession  of  the  things  mortgaged,  (and  the  delivery  of  the  prop- 
erty to  the  mortgagor  to  take  care  of  as  agent  of  the  mortgagee,  is 
not  sucli  a  change  of  possession,^)  shall  be  absolutely  void  as 
against  the  creditors  of  the  mortgagor,  and  as  against  subsequent 
purchasers  and  mortgagees  in  good  faith,  unless  the  mortgage  or  a 
true  copy  thereof,  shall  be  filed^  with  the  clerk  of  the  town  or  city 
of  this  state  where  the  mortgagor,  if  a  resident  of  this  state,  shall 
reside  at  the  time  of  the  execution  thereof;  and  if  not  a  resident, 
then  with  the  clerk  of  the  city  or  town  where  tlie  property  so  mort- 
gaged shall  be  at  the  time  of  the  execution  of  such  instrument.  In 
the  city  of  New  York,  such  instrument  shall  be  filed  in  the  office 
of  the  register  of  said  city,  and  in  the  several  cities  in  this  state, 
other  than  the  citj*  of  New  York,  and  in  tlie  several  towns  in  this 
*21fi1  state,  in  which  a  county  clerk's  office  is  kept,  in  *such  office  ; 
and  the  clerk  with  whom  the  same  is  filed  shall  indorse  there, 
•on  the  time  of  the  filing  thereof.*  If  any  such  mortgage  be  filed 
in  any  different  office  from  that  designated,  the  mortgage  will  be 
void.5  And  every  such  mortgage  shall  cease  to  be  valid  as  against 
the  creditors  of  the  person  making  the  same,  or  against  subsequent 
purchasers  or  mortgagees  in  good  faith,  after  the  expiration  of  one 
year  from  the  filing  thereof,  unless  within  thirty  days  next  preced- 
ing the  expiration  of  the  said  term  of  one  year,  a  true  copj^  of  such 
mortgage,  together  witli  a  statement  exhibiting  the  interest  of  the 
mortgagor  in  the  property  thereby  claimed  by  him  by  virtue  there- 
of, shall  be  again  filed  in  the  office  of  the  clerk  or  register  of  the 
town  or  city  where  the  mortgagor  shall  reside.^  And  an  indorsement 
as  follows:  "  liefiled  and  renewed  the  6th  Februarj-,  1844,"  has 
been  held  not  to  be  a  compliance  with  this  provision,  and  the  prop- 
erty so  mortgaged  might  be  levied  on  and  sold  by  a  judgment  cred- 
itor, notwithstanding  such  filing  and  indorsement.''  The  confes- 
sion of  a  judgment  for  the  same  debt  secured  by  the  mortgage  where 
it  is  to  be  held  as  collateral  to  the  mortgage,  does  not  merge  or  ex- 

1  Griswold  V.  Sheldon,  4  K.  Y.  581.  •*  3  R.  S.  223,  §  10.     [See  4  R.  S.  Stli  ed. 

2  Camp  V.  Camp,  2  Hill,  (i2S.  pp.  250S-2o  1 0. ] 

«  .3  It.  S.  222,   §  i).     [«e('  4  R.  S.  8th  ^  pitch  v.  Humphrey,  1  Denio,  163. 

pp.    2."jOS,    2.")in.      Also   Thomas  on     «  3  R.  !S.  228,  §  11. 
Chattel  Mortgages,  §§  281-299.]  '  Fi  ch  v.  Humphrey,  1  Denio,  163. 
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tinguish  the  mortgage.^  Nor  does  the  taking  a  second  mortgage 
extinguish  the  first,  unless  there  be  a  release  express  or  implied.^  A 
mortgage  duly  executed  and  filed  in  the  proper  office  to  secure  a 
bona  fide  debt,  is  not  void  upon  its  face  by  reason  of  a  provision 
therein  that  until  default  be  made  in  the  payment  of  the  moneys  se- 
cured thereb}^  the  mortgagor  is  to  remain  and  continue  in  the  quiet 
and  peaceable  possession  of  the  mortgaged  property  and  the  full  and 
free  enjoyment  of  the  same  though  the  consideration  of  the  mortgage 
is  but  a  small  part  of  the  value  of  the  property  mortgaged,  vp^here  the 
possession  and  use  of  such  property  is  necessary  to  the  mortgagor 
in  his  business.^ 

§  464.  Goods  and  chattels  owned  by  the  defendant,  but  which 
he  has  sold,  assigned  or  incumbered  for  the  purpose  of  hindering 
defrauding  or  delayed  creditors,  are  liable  to  be  seized  and  sold  up- 
on execution  against  him,  whether  the  same  remain  in  his  hands 
or  are  in  the  possession  of  another  claiming  to  be  the  owner  there- 
of. What  will  constitute  a  fraudulent  transfer  as  against  creditors 
is  usually  a  mixed  question  of  law  and  of  fact,  and  no  satisfactory 
rules  can  be  given  for  determining  it,  within  the  limits  of  this  branch 
of  the  subject,  as  each  case  must  be  governed  by  the  particular  facts 
and  circumstances  which  surround  it.  It  may  be  said  generally, 
however,  that  where  the  *defendant  is  in  the  possession  r^n-i^ 
of  property,  using  it  as  his  own,  the  officer  ought  to 
make  a  levy ;  and  where  a  claim  is  made  to  such  property  by  another, 
the  sheriff  should  determine  in  the  best  manner  he  can,  whose  it  is, 
whether  he  should  release  it  or  should  sell.  If,  in  such  case  the 
plaintiff  tender  him  an  ample  bond  of  indemnity  against  any  claim, 
it  will  be  his  duty  to  proceed  to  sell,  unless  he  chooses  rather  to 
incur  the  risk  of  proving  the  property  not  in  the  defendant  in  any 
action  that  the  plaintiff  may  bring  against  him  for  not  selling. 
Where  the  property  is  not  in  the  possession  of  the  defendant,  and 
it  is  not  clear  that  it  belongs  to  him,  the  sheriff  need  not  make  a 
levy  unless  he  has  tendered  to  him  by  the  plaintiff,  the  most  ample 
indemnity.  But  generally  where  property,  not  in  the  defendant's 
])Ossession  is  so  circumstanced  that  there  is  a  difficulty  in  determin- 
ing whether  it  be  the  defendant's  or  not,  the  party  resorts  to  other 
means  of  redress  than  by  levy.  But  should  that  means  be  resorted 
to,  the  sheriff  should  not  only  see  that  his  indemnity  is  good  and 
abundant,  but  that  the  property  is  subject  to  the  execution. 

1  Butler  V.  Miller,  1  N".  Y.  496.  ^  Hull  v.  Carnley,  "N.  T.  501. 

2  Gregory  v.  Thomas,  20  Wend.  1*7. 
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§  465.  Where  property  has  been  replevied  from  a  levy,  it  can- 
not be  relevied  on  unless  the  party  replevying  dies,  when  it  may 
be  again  levied  on  by  the  same  execution.^ 

§  466.  Though  goods  in  the  custody  of  the  law  are  not  sub- 
ject to  levy,^  yet  if  the  executions  are  all  in  tlie  hands  of  the 
sheriff,  or  of  his  deputies,  a  levy  upon  one  execution  enures  to  the 
benefit  of  all  the  others  in  his  hands  while  such  levy  continues. 
But  where  the  levy  on  the  first  execution,  whether  in  the  hands 
of  the  present  sheriff  or  of  the  late  sheriff,  or  a  marshal  or  con- 
stable, is  invalid  for  irregularity,^  or  the  execution  has  become 
dormant  by  reason  of  delay  ;  or  the  officer  has  levied  upon  prop- 
erty not  subject  to  the  execution,  as  tlie  property  of  a  joint  debtor 
not  served ;  or  where  the  levy  is  upon  grass  growing,  or  trees  not 
severed,  and  a  subsequent  execution  comes  to  the  sheriff's  hands, 
he  is  bound  to  make  a  levy  notwithstanding  such  claim  of  levy  by 
another  or  by  himself.* 

§  467.  Certain  persons  may,  under  particular  circumstances, 
acquire  a  lien  upon  the  property  of  another  while  the  same  re- 
mains in  their  hands,  until  the  amount  of  such  lien  is  fully  paid, 
not  only  as  against  the  owner  thereof,  but  as  against  his  creditors. 
Such  lien  however  will  not  prevent  a  creditor  by  execution  from 
levying  upon  or  selling  such  property  during  the  continuance  of 
such  lien ;  but  the  levy  and  sale  must  be  made  subject  to  such 
lien,  or  the  officer  may  sell  it  without  regard  to  the  lien,  if  he  will 
*2181  P^^  ^^^  amount  thereof  to  the  party  *having  the  lien.^  But 
in  neither  case  can  the  property  be  taken  from  the  posses- 
sion or  control  of  the  bailor,  before  payment  of  the  amount  of  his 
lien.  Some  of  such  liens  are  regulated  by  statute  and  others 
exist  at  common  law. 

§  468.  Of  the  former  class  of  liens  are  those  created  by  statute 
in  favor  of  wreck  masters,  and  other  officers  and  persons  aiding 
them  in  the  recovery  of  wrecked  property,  until  their  salvage  and 
expenses  are  paid.^  This  lien,  however,  only  exists  in  favor  of  the 
officer.'^  And  it  only  applies  to  cases  of  goods  lost  at  sea,  and 
does  not  extend  to  a  canal  boat  sunk  in  the  Hudson  river,  up- 
wards of  a  hundred  miles  from  sea  ;  *  or  to  timber  thrown  loose 
by  the  flood  and  washed  down  stream,  though  it  be   on  a  navig- 

1  Burckle  v.  Luce,  1  N.  Y.  1G3.  Moore  v.  Hitchcock,  4  Wend.  292; 

=  Ante,  §  449.  Truslow  v.  Putnam,  1  Keyes  568. 

8  Oamp  V.  Chamberlain,  5  Denio,  lilS.  i^  2  R.  S.  902.  §  12. 

«  Ante,  §  449.  '  Baker  v.  Hoas;,  3  Barb.  208. 

">  Gregory   v.    Stryker;    2    Denio   028;  »  Baker  v.  Hoag,  1  Barb.  113. 


TO   LEVY   AND   SALE   ON   EXECUTION.  255 

able  river.i     But  if  logs,  timber,  boards  or  plank  have  drifted  on 
the  lands  of  another,  such  person  may  detain  such  lumber  until 
he  has  been  paid  such  damages  as  may  have  accrued  or  may  accrue 
in  the  removal  of  such  logs,  if  such  damages  are  determined  in  the 
manner  pointed  out  by  the  statute.^     So  where  any  horse,   neat 
cattle  or  sheep,  stray  upon  the  premises  of  another,  who  complies 
with  the  statute  in  such  case,  he  shall  be  entitled  to  a  reasonable 
charge  for  their  keeping.^     So  a  lien  may  be  acquired   upon  a 
ship  or  vessel,  lier  taokel,  apparel,  and  furniture  whenever  a  debt 
of  fifty  dollars  or  upwards  as  to  a  sea-going  vessel,  or  fifteen  dol- 
lars or  upwards  as  to  any  other  vessel,  shall  be  contracted  by  the 
master,  owner,   charterer,  builder  or  consignee,  or  the  agent  of 
either  of  tliem  for  work  or  materials,  provisions  or  stores  furnished 
within  this  state ;  or  for  wharfage   and   expenses  of  keepino-  such 
vessel  in  port,  for  loading  or  unloading,  or  for   advances  for  pro- 
curing necessaries  for  such  vessel  or  for  insurance  ;  or  whenever  a 
debt  of  twenty-five  dollars  or  upwards   shall  be   contracted  within 
this  state  for    towing  or  piloting  such  vessel,  or  for  insurance  of 
the  vessel  or  freight,  and  the  same  shall  be  preferred  to  all  other 
liens  thereon,  except  mariners'  wages.*     But  such  lien  sJjall  cease 
at  the  expiration  of  [twelve]  months  after  such  debt  was  contracted, 
unless  at  the  time  when  said  [twelve]  months  expire  said  vessel  shall 
be  absent  from  the  port  at  which  the  debt  was  contracted;  in  which 
case  it  shall  not  expire  until  [thirty]  days  after  the  vessel  shall  re- 
turn to  said  port ;  and  in  all  cases  such  debt  shall  cease  to  be  a  lien 
when  such  vessel  which  shall  leave  such  port  unless  the  claimant 
shall  within  [thirty]  days  after  such  departure  cause  to  be  filed  speci- 
fications of  such  lien,  with  the  amount  claimed,  to  be  verified   r-^,^^  q 
*by  such  person,  his  representatives,  agents  or  assigns,^  in  the 
office  of  the  clerk  of  the  county  where  the  debt  was  contracted,  ex- 
cept when   contracted  in  either   of    the   counties   of   New  York, 
Kings  or  Queens,  when  it  shall  be  filed  in   the  office   of  the   clerk 
of  the  city  and  county  of  New  York.^     So  the  like  lien  is  created 
in  favor  of  any  owner  of  any  shij)  or  vessel,  injured  by  any  other 
vessel  to  the  extent  of  fifty  dollars  or  upwards.     But  such  lien 
shall  cease  unless  a  warrant  sliall  issue  as  prescribed  in  tlie  statute 
within  ten  days  after  the  damage  shall  be  done.'^ 

'  1  Cow.  Tr.  33.0.  »  4  R.  S.  0.51,   §  1.     [4:  R.  S.   8th  ed.  p. 

2  2  E.  S.  970,  §§  1-6.  2687,  §  2.] 

MR.   S.   831,    §  21.     [See    Code   Civ.  ^  4  R.  S.  (551,  §  2.     [4  R.  S.  8th  ed.  p. 

Proc.  §  SOS.*;  et  seq.]  2687,  §  3.] 

*  4  R.  S.  6.50,  §  1.     [See  4  R.  S.   8th  ed.  "  4  R.  S.  657,  §  33.     [4  R.  S.  8th  ed.  p. 
2686,  et  seq.]  :;692,  §  33.] 
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§  469.  The  class  of  liens  recognized  by  the  common  law,  are 
those  which  are  given  fov  the  convenience  and  enjoj-ment  of  trade ; 
and  in  favor  of  mechanics  or  manufacturers,  tradesmen  and  agents 
who  have  expended  money  or  labor  upon  property  in  their  hands 
for  the  owner.i  And  the  lien  of  the  former  will  attach  to  such 
property,  although  the  materials  and  part  of  the  expense  bestowed 
upon  it  were  furnished  by  the  owner ;  as  wliere  a  brick  maker  agreed 
to  make  brick  for  the  owner  of  the  j^ard,  who  was  also  to  furnish  the 
sand  and  all  other  necessaries,  and  to  pay  for  the  work  on  the  return 
of  the  vessel.^  And  even  where  there  is  a  special  agreementas  to 
the  mode  of  payment,  which  is  violated  on  the  part  of  the  owner, 
without  fault  of  the  manufacturer,  it  will  not  do  away  with  the 
lien  given  him  by  the  common  law.^  A  common  carrier  may  de- 
tain goods  till  paid  for  carrying  them,  and  he  can  detain  all  the 
goods  carried,  until  his  whole  claim  is  paid  ;  *  and  so  in  the  case 
of  a  workman,  the  lien  extends  to  all  the  goods  delivered  under 
one  contract,  and  not  merely  to  the  particular  portion  on  which 
labor  has  been  bestowed.^  Innkeepers  have  a  lien  upon  the  goods 
of  a  guest,  who  is  either  actually  or  constructively  so  at  the  time.* 
But  it  will  be  sufficient  where  one  sends  his  horse  or  trunk  in  ad- 
vance to  an  inn  and  says  he  will  soon  be  there  himself.  And  so 
if  he  left  his  horse  at  the  inn  to  be  fed  and  cared  for  while  he 
went  to  a  friend's  to  dine,  or  to  a  neighboring  town  to  remain  a 
few  days  and  return.  But  it  would  be  otherwise  in  such  case  if 
the  property  wns  inanimate  from  which  the  landlord  derived  no 
advantage  in  the  way  of  trade.  And  the  innkeeper  has  such  lien 
though  the  horse  be  a  stolen  one,  if  he  did  not  know  the  fact. 
But  if  the  horse  is  that  of  a  neighbor,  left  there  to  be  kept,  the 
*2201  ^^^^^^'  having  the  right  to  use  him  at  pleasure,  *no  lien  at- 
taches in  favor  of  the  landlord.^  The  above  cases  are  those 
where  the  lien  is  said  to  be  specific  or  particular  ;  that  is,  where  the 
party  has  but  a  lien  upon  the  specified  piece  of  property  for  the 
money,  or  labor  bestowed  upon  it,  and  is  distinguished  from  a 
general  lien,  which  is  where  the  party  has  a  lien  upon  all  the  prop- 
erty of  the  bailor  in  the  bailee's  hands,  for  any  moneys  due  him. 
In  general,  specific  or  particular  liens  only  continue  while  the  prop- 
erty is  in  the  possession  of  the  party  entitled  thereto.     And  if  he 

1  Grinnell  v.  Cook,  3  Hill,  485;  Moore     *  2  Kent  635. 

V.  Hitchcock,  4  Wend.  29-2;  Mount  =  Morsian  v.  Congden  4  N  T  552 

V.  Williams,   11  Wend.  77;  2  Kent  «  Grinnell  v.  Cook,  H  Hill  485 

(;:i5;  Morgan  V.  Congden,  4  N".  Y.  .'i.ji.  '  Peet  v.  McGi-aw,  25  Wend.  653-  Grin- 

2  Moore  v.  Hitchcock,  4  Wend.  2!12.  nell  v.  Cook,  3  Hill  485 
8  Mount  V.  Williams,  H  Wend.  77. 
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parts  with  the  possession  thereof  before  payment,  he  loses  his  lien  ; 
as  where  the  owner  of  a  saw  mill  is  to  have  a  lien  upon  the  boards 
sawed  until  paid  for,  and  he  allows  them  to  be  placed  on  the 
banks  of  the  canal  half  a  mile  from  Ids  mill,  his  lien  is  gone  as  to 
third  persons,  although  it  is  agreed  between  the  parties,  that  the 
same  should  continue.^  So  the  lien  will  be  lost  if  he  permits  tlie 
goods  to  be  taken  out  of  his  possession,  though  restored  to  him 
again.  And  where  an  innkeeper  has  a  lien  upon  several  horses 
belonging  to  the  same  person,  he  cannot  have  a  lien  upon  one  left, 
for  tlie  charges  against  the  others  after  they  are  taken  away.^  It 
has  been  decided  that  attorneys,  bankers,  brokers,  calico  printers, 
factors  and  fullers,  in  some  places,  and  packers  and  wharfingers, 
have  by  custom  a  general  lien.^  As  such  lien,  whether  specific  or 
general,  is  intended  for  the  convenience  and  enjoyment  of  trade 
only,  it  does  not  apply  where  the  services  or  expenses  incurred  are 
not  within  the  scope  of  some  particular  branch  of  commerce  or 
trade.  Thus  a.  farmer  or  stable  keeper  who  receives  horses  to 
feed  or  care  for,  has  no  lien  upon  them,  because  the  services  are  not 
those  of  a  tradesman.  Livery  stable  keepers  have  no  lien  unless  by 
special  custom.*  It  must  be  observed,  however,  that  it  is  always 
competent  for  the  parties  to  create  a  lien  or  pledge  by  their  agree- 
ment to  any  extent  they  choose.^ 

§  470.  It  has  already  been  seen  that  the  goods  of  an  ambassador 
or  other  public  minister,  cannot  be  seized  upon  execution  ;  nor  those 
of  any  domestic  or  domestic  servant  of  such  ambassador,  except  in 
the  cases  pointed  out.^ 

§  471.  The  goods  of  a  certified  bankrupt,  and  of  one  discharged 
under  the  insolvent  debtor's  act  are  protected  from  levy  under  a 
judgment  on  a  debt  for  which  the  defendant  was  discharged  by 
his  certificate.  But  the  sheriff  is  not  bound  to  take  notice  of  such 
privilege,  but  should  leave  the  party  to  apply  to  the  court  for  relief, 
for  if  *  he  releases  the  levy  and  it  should  turn  out  that  the  i-^oq-i 
discharge  was  void,  lie  will  be  hable.'^ 

§  472.  Goods  and  chattels,  upon  which  a  valid  levy  has 
been  made,  and  which  has  not  become  doi'mant  by  reason  of  delay, 
or  otherwise  discharged,  are  in  the  custody  of  the  law,  and  cannot 
be  levied  on  by  another  officer  under  any  other  process.^ 


1  McFarland  v.  Wheeler,  26  Wend.  467.  ^  1  Cow.  Tr.  .330. 

2  Grinnell  v.  Cook,  3  Hill  485.  ^  Ante,  §  292. 

8  1  Cow.  Tr.  331.  '  Orange  Co.  Bank  v.  Dubois,  21  Wend. 
4  G-rinnellv.  Cook,  3  Hill  485;  Bass  v.  351. 

Pierce,  16  Barb.  595.  »  Ante,  §  449. 
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§  473.  Where  the  execution  is  against  the  owner  of  the  land, 
"fixtures  "  cannot  be  sold  on  execution  against  him  as  personal 
property.  They  are  a  part  of  the  freehold,  and  must  be  sold  as 
real  estate  with  it.^ 

§  474.  1  Certain  personal  property  is  exempt  from  levy  and  sale 
on  execution  by  statute  and  at  common  law.  The  exemption  by 
statute  is  said  to  rest  upon  a  policy  looking  to  the  preservation  of 
families  against  the  improvidence  or  misfortune  of  their  head,  and 
the  latter  cannot,  by  a  prospective  agreement, waive  such  exemption.^ 

§  475.  Tlie  Revised  Statutes  declare  that  thQ  property  herein- 
after mentioned  cannot  be  levied  on  and  sold  under  an  execution 
against  the  owner  when  he  is  a  householder.  A  "  householder  " 
is  the  head,  master,  or  person  who  has  charge  of  and  provides 
for  a  family.  It  has  been  held  that  one  who  rents  a  house  and 
keeps  boarders  and  servants,  is  a  householder,  though  he  has  nei- 
ther wife  nor  children  for  whom  he  provides.^  And  where  tire 
husband  has  left  the  state,  leaving  a  wife  and  children  together, 
she  will  be  deemed  a  householder.*     But  an  adult  male,  residing 


1  Ante,  §  456. 

2  Kneetle  v.  Newcomb,  22  N.  Y.  249. 

a  Ala.— E.  C.  §  277S;   Cook  v.  Bain,  37 

Ala.  K  S.  .350. 
[Ariz.— E.  S.  1887,  §§  1656.] 
Ark.— Dig.   1858,   p.   498;   [Id.    1884, 

§§  2992-3000];  L.    1867,  p.  .309;   5 

Ark.  41. 
Cal.— Dig.   1860,  p.   195;  Laws   1865, 

p.  271;  [Deer.  Codes  and  Sts.  1885, 

vol.  3,  §  ()90.] 
Conn.— Eev.  1866,  p.  51 ;   [Genl.  Sts. 

1888,  §§  1164-1166,  1231,  2783,  2784] ; 

Atwood  V.  Deforest,  19  Conn.  513. 
[Dak.— Codes  1885,  p.  95,  96.] 
Fa.— Dig.  1847,  p.  356. 
Ga.— Code  p.  401. 
111.— 1  St.   604;   Laws   1861,  p.   121; 

[Rev.     Sts.     1887,    pp.    676-681.]; 

Churchman  v.  Stockton,  46  111.  410; 

Smothers  v.  HoUey,  46  111.  331. 
Ind.— 2  E.  S.  p.  356;  [Eev.  Sts.  1881, 

§§  703,  704.] 
la."- Rev.    1860,    p.    605;     Curtis    v. 

O'Brien.  20 la.  .3.36;  [Eev.  Code  1884, 

p.  760.] 
Kan.— Gen.  St.  1868,  p.  473;   [Comp. 

L.  1885,  §  4254.] 
Ky.— 2  R.  S.  753;  [Gen.  Sts.  1888,  pp. 

571--.7.-.,] 
Me.— U.  S.532;  Laws  1861,  p.  6;  [Rev. 

Sts.  1883,  pp.  436,  676,  683,  684.] 
Mass.— Laws  1860,  c.  65;   [Pub.  Sts. 

1887,  p.  1004];  Woods  v.  Keyes,  14 

Allen,  236. 
Mich.— St.  18.57,  p.   1211;   [How.  St. 

1882,  §  7686.] 


'  Crawford  v.  Lockwood,  9  How.  Pr.  547. 
*  Woodward  v.  Murray,  IS  John.  400. 

Minn.— Eev.  1866,  p.  487. 

Miss.— Eev.   Code  p.  528;  [Id.  1880,  § 

1244] ;  Wliitcomb  v.   Eeid,  31  Miss. 

567;  Laws  1865,  p.  137. 
Mo.— Gen.   St.  1865,   p.  641;  [1  R.  S. 

1889,  §§  4902,  4905];    Harrison   v. 

Martin,  7  Mo.  286 ;  Wade  v.  Jones, 

20  Mo.  75. 
Neb.— E.  S.  485;   [Comp.  L.  1887,  § 

521.] 
STev.- St.  1869,  231. 
N.  J.— Dig.  1855,  p.  247;  Laws  1860, 

p.  243;  [Revis.  1877,    pp.  391,  392; 

Eevis.  Sup.  1886,  p.  291.] 
N.  C— Eev.    Code    274;    [Batt.   Eev. 

1873,  p.  391.] 
O.— 2  R.  S.  1143. 
On.— Gen.  L.  208. 
[Dreg.- Ann.   L.  1887,  vol.  1,  p.  3.53, 

354. 
Penn.— Dig.    1861,    p.   429;    [Bright 

Pui-d.  Dig.  1S8;3,  vol.  1,  p.  742-744, 

Sup.  1887,  p.  2202.] 
[Utah.— Comp.  Laws.  1888,  vol.  2,  §§ 

3428-34-29.] 
Vt.— Gen.    St.    1863,    p.  362;    [Eev. 

Laws  1880,  ^  1556.] 
Wis.— R.   S.   786;   [Id.   1878,  p.  781]; 

Lowe  V.  Stringham,  14  Wis.  222; 

Ames  V.  Martin.  6  Wis.  361;  Gil- 
man,  V.  Williams,  7  Wis.  320;  Tan- 
ner V.  Billings,  18  Wis.  163;  Bevltt 

V.  Crandall,  19  Wis.  581. 
[Wyo.— Comp.  L.  1876,  p.  340.] 
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with  his  stepmother,  and  transacting  her  business,  will  not  be  deemed 
such.i  Such  property  is  *also  exempt  while  the  family  r^ooa 
of  such  person,  or  any  of  them,  may  be  moving  from  one 
residence  to  another.^  And  sucli  householder  does  not  lose  place  of 
the  character  of  housekeeper  by  ceasing  temporarily  to  keep  house 
and  storing  his  property,  with  a  view  to  retake  it  again  and  renew 
housekeeping.^  The  articles  of  personal  property  thus  exempt, 
when  owned  by  such  person,  are  : 

1.  All  spinning  wheels,  weaving  looms  and  stoves  put  up  or 
kept  for  use  in  any  dwelling  house  ;  also  one  sewing  machine,  with 
the  appurtenances  thereto  belonging;* 

2.  The  family  Bible,  family  pictures  and  school  books  used  in 
the  family  of  such  person,  and  books  not  exceeding  in  value  fifty 
dollars,  which  are  kept  and  used  as  a  part  of  the  family  library ; 

3.  A  seat  or  a  pew  occupied  by  such  person  or  his  family  in  a 
house  or  place  of  public  worship  ; 

4.  All  sheep  to  the  number  of  ten,  with  their  fleece,  and  the 
yarn  or  cloth  manufactured  from  the  same.  And  such  wool  and 
cloth  will  be  exempt  though  the  defendant  does  not  own  the  sheep 
from  which  the  wool  was  sheared.^  One  cow,  two  swine,  the 
necessary  food  for  them  ;  all  necessary  pork,  beef,  fish,  flour,  vege- 
tables procured  for  family  use,  (whether  gathered  or  growing,^) 
and  necessary  fuel  for  the  family  for  sixty  days  ; 

5.  All  necessary  wearing  apparel  owned  by  the  householder,  or 
furnished  by  him  for  the  use  of  others  living  with  him ;  but  the 
exemption  does  not  extend  to  the  clothing  of  one  living  in  the 
family  who  provides  them  for  himself.^  Independent  of  this 
statute,  however,  all  necessary  wearing  apparel  of  the  defendant, 
whether  he  be  a  householder  or  not,  is  exempt.  But  if  he  have 
two  coats,  the  sheriff  may  take  one.^  Beds  and  bedding  for  such 
householder  and  his  family,  arms  and  accoutrements  required  by 
law  to  be  kept  by  such  person  ;  necessary  cooking  utensils  (but  to 
render  them  exempt  it  must  appear  affirmatively  that  they  are  neces- 
sary and  not  merely  useful.'')  One  table,  six  chairs,  six  knives 
and  forks,  six  plates,  six  tea  cups  and  saucers,  one  sugar  dish,  one 

1  Bowne  V.  Witt,  19  Wend.  475.  ^  Carpenter  v.   Harrington,   2.5   Wend, 

2  .3  R.  S.  646,  §  2.3;  Woodward  v.  Mur-  .370. 

ray,  18  John.  400.  '  Bowne  v.  Witt,  19  Wend.  475. 

5  Griffin  v.  Sutherland,  14  Barb.  456.  »  Bowne  v.  Witt,  19  Wend.  475;  2  Cow. 

«  4  R.  S.  646,  §  1.  Tr.  511;  Watson  178;  Sewell  242. 

8  Hall  V.  Penny,  11  Wend.  44;  Brackett     '  Van  Sickler  v.  Jacobs,   14  John.  4.34; 

V.  Watkins,  21  Wend.  68.  Griffin  v.  Sutherland,  14  Barb.  456; 

Wilson  V.  Ellis,  1  Denio  462. 
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milk  pot,  one  tea  pot  and  six  spoons,  one  ci'ane  and  its  appendages, 
one  pair  of  andirons,  and  shovel  and  tongs  ; 

6.  The  tools  and  implements  of  a  mechanic,  necessary  to  carry 
*29^1  °'^  ^^^®  *trade,  not  exceeding  in  value  twenty-five  dollars.^ 
And  it  has  been  held  that  the  exemption  extends  to  a  cow- 
kept  by  the  widow  of  the  former  owner,  who  continues  to  provide 
for  the  infant  children,  though  she  may  marry  agaiii.^ 

§  476.  By  the  exemption  law  of  1842,^  as  amended  in  1859*  and 
in  1866,^ it  is  declared  that  in  addition  to  the  articles  then  exempt 
by  law  from  levy  and  sale  under  execution,  there  should  be  exempt 
from  such  levy  and  sale  necessary  household  furniture,  and  work- 
ing tools  and  team,  professional  instruments,  furniture  and  library 
owned  by  any  person  being  a  householder,  or  having  a  family  for 
which  he  provides,®  to  the  value  of  not  exceeding  two  hundred  and 
fifty  dollars.     And  in  addition  thereto  there  shall  also  be  exempt 
from  levy  and  sale  the  necessary  food   for  said  team  for  a  period 
not  exceeding  ninety  days,  and  a  sewing  machine  ;  provided,  that 
such  exemption  shall  not  extend  to  any  execution  issued  on  a  demand 
for  the  purchase  money  of  such  furniture  or  tools  or  team  or  the  food 
for  such  team  or  professional  instruments,  furniture  or  library  or 
sewing  machine  or  articles  now  enumerated  by  law.     It  has  been 
held  that  under  certain  circumstances  a  watch  may  come  under  the 
designation  of  tool.''     It  has  been  determined  that  the  provisions  of 
this  law  extend  to  an  execution  on  a  demand  contracted  previous, 
as  well  as  to   one  contracted  after  the  passage  of  the  act.**     And 
also  that  the  exemption  by  the  Revised  Statutes  and  the  said  act 
of  1842,  are  independent ;  and   that  property  exempt  under  the 
former,  cannot  be  taken  on  execution  on  a  judgment  for  the  pur- 
chase price  of  such  property,  or  of  property  exempt  by  said  act; 
but  that  property  exempt  by  the  law  of  1842  is  liable  to  be  taken 
on  an  execution  issued  upon  a  judgment  recovered  on  a  debt  con- 
tracted for  the  purchase  of  articles  exempt  by  the  Revised  Statutes 
or  said  act.^     And  that  the  proviso  of  said  act  does  not  extend  to 
the  property  of  a  surety  for  the  purchase  piice  of  such  exempt  prop- 
erty ;    and   that  his  property,  if   otherwise  exempt,  cannot  be  sold 
on  an  execution  against  liim  on  a  judgment  obtained  against  him 

1  3  K.  8.  04.">,  §  22;  [Code  Civ.  Proc,       '  Bittin::;  v.  Vandenbrn-sh,  17  How.  Pr. 

S  1390.]  80. 

2  Brigliam  v.  Bush,  33  Barb.  .596.  »  JIoisc  v.  Gould,  11  N.  Y.  281 ;  Quack- 
8  Laws  1842,  Ch.    147.     [Probably  re-  enbush   v.    Danks,    1     Denio    128; 

pealed  by  L.  18.55,  c.  IS:!,  §  OK.]  Danks  v.  Quackeubusli,  1  N.  Y.  129. 

4  Laws  1859,  Oh.  131;  4  R.  S.  045.  »  Davis  v.  Peabody,  10  Barb.  91 ;  Cole 

6  Laws  1866,  Ch.  7--i8.  v.   Stevens,   9  Barb.   676;  Cole   T. 

«  Griffin  v.  Sutherland,  14  Barb.  456.  Stevens,  6  How.  Pr.  424. 
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as  surety  on  a  note  for  the  purchase  price  of  exempt  property.^ 
Where  the  judgment  is  for  a  portion  only  of  the  purchase  price  of 
exempt  property,  it  has  been  held  that  the  execution  could  not  be 
levied  on  property  of  the  defendant  exempt  from  sale  under  the 
statute.^  And  also  that  property  exempt  by  the  law  of  1842,*  was 
liable  for  the  purchase  price  of  property  exempt  by  the  same  r*oo4 
law.^  The  exemption  of  a  necessary  team  has  given  rise  to 
a  variety  of  opinions.  It  is  conceded  however  that  the  true  con- 
struction would  include  the  necessary  animal  or  animals,  whether 
horses,  mules  or  oxen,  the  harness,  yoke  and  chains,  and  the  vehicle 
whether  wagon  or  cart,  to  which  they  are  harnessed,  necessary  to 
perform  the  service  for  which  they  are  used ;  whether  this  be  the 
saddle  horse,  or  horse  and  wagon  of  a  physician,  the  dray,  horse 
and  harness  of  a  cartman,  or  the  pair  of  horses  or  oxen  of  a  farmer 
or  teamster.*  And  it  is  now  held  that  the  term  team,  includes  any 
team  which  a  householder  or  head  of  a  family  may  or  can  use  in 
and  about  the  business  of  providing  for  such  family.^  And  the 
debtor  need  not  be  the  sole  owner.^  The  provisions  of  the  act  ex- 
tend to  the  property  owned  by  the  debtor  as  a  member  of  a  firm.'^ 
It  has  been  held  that  a  thrashing  machine  propelled  by  horses  is  not 
a  tool  within  the  meaning  of  the  said  law.^  And  it  is  declared  by 
statute  that  the  act  of  1842  does  not  apply  to  any  judgment 
rendered  on  a  claim  accruing  for  work  and  labor  performed  in  a 
family  as  a  domestic.^  And  it  has  been  further  declared  that  no 
property  now  exempt  by  law  shall  be  exempt  from  levy  or  sale 
under  an  execution  issued  upon  a  judgment  obtained  in  any  court 
in  the  city  of  New  York  for  work,  labor  or  services  done  or  per- 
formed by  any  female  employee  when  such  amount  does  not  exceed 
the  sum  of  fifteen  dollars  and  exclusive  of  costs. ^^ 

§  477.  By  the  provisions  of  certain  other  statutes,  the  following 
property  is  likewise  exempt  from  levy  and  sale  on  execution  : 

1.  The  shares  held  by  members  of  building  associations,  mutual 
loan  and  accumulating  fund  associations  to  the  amount  of  six  hun- 
dred dollars,  at  par  value  ;  •'■' 

1  Davis  V.  Peabody,  10  Barb.  91.  «  Eadcliffe  v.  Wood,  25  Barb.  52. 

2  Hickox  V.  Fay,  S6  Barb.  9.  '  Stewart  v.  Brown,  37  N.  Y.  350. 
^  Craft  V.  Curtis,  25  How.  163.  ^  Ford  v.  Johnson,  34  Barb.  364. 

*  Wlieeler  v.  Cropsey,  5  How.  Pr.  288;  ^3  R.  S.  646,  §  24;  [repealed  L.  1877,  c. 

Morse  V.  Keyes,  6  How.  Pr.  18;  East-  417,  §  1.  ] 

man  V.Caswell,  8  How.  Pr.  75;  Davis  i<>  Laws    1867    C.   516,    §   1.      [See  L. 

T.  Prosser,  32  Barb.  290;  Van  Buren  1878,  c.  33:  L.  1880,  c    245;  L.  1881, 

V.  Loper,  29  Barb.  388.  c.  537,  §1.] 

«  Wilcox  V.   Hawley,   31    N.  Y.   648;  ii  Laws  1851,  Ch.  239;  [2E.  S.,  8th  ed., 

Locltwood  V.  Younglove,  27  Barb.  p.  1590,  §  19.] 

505. 
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2.  Also,  all  materiiils  procured  or  partially  procured,  under  a 
contract  with  the  canal  commissioners,  shall  be  exempt  from  exe- 
cution;  but  it  shall  be  the  duty  of  the  canal  commissioners  to  pay 
the  money  due  for  such  materials  to  the  judgment  creditor  of  the 
contractor  under  whose  execution  such  materials  might  otherwise 
have  been  sold,  upon  his  producing  to  them  due  proof  that  his  ex- 
ecution would  have  so  attached,  and  such  payment  shall  be  held 
a  valid  payment  on  the  contract ;  ^ 

3.  The  uniforms,  arms  and  equipments,  required  by  law  or  reg- 


* 
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ulation  *of  everj'  officer,  noncommissioned  officer,  musician 


and  private  of  the  national  guard  shall  be  exempt  from  all 
suits,  distresses,  executions  and  sales  for  debts  or  for  nonpayment  of 
taxes ;  and  every  mounted  officer,  and  every  member  of  a  troop 
of  cavalry  or  battery,  or  artillery,  who  shall  own  a  suitable  horse 
necessary  for  his  use  as  such  officer  or  member,  shall  hold  the 
same  with  the  like  exemption  ;  ^ 

4.  The  property  of  any  association  formed  pursuant  to  the  act 
authorizing  the  incorporation  of  associations  to  erect  monuments 
to  perpetuate  the  memory  of  soldiers  who  fell  in  defence  of  the 
union,  passed  March  30th,  1866,  shall  be  exempt  from  levy  and 
sale  on  execution.^ 

§  478.  The  courts  have  also  determined  that  all  necessary  wear- 
ing apparel  of  every  debtor  is  exempt  from  levy  and  sale  on  ex- 
ecution. But  if  the  party  have  two  coats  the  sheriff  may  take 
one.  This  exception  is  independent  of  the  statute,  and  exists  at 
common  law.* 

§  479.  The  exemption  of  property  from  sale  on  execution  is  a 
personal  privilege,  of  which  the  defendant  alone  can  avail  himself, 
and  he  may,  if  he  chooses,  assent  to  the  levy  and  sale  of  exempt 
property ;  ^  though  the  assent  of  the  wife  in  the  absence  of  the 
husband,  that  the  officer  may  levy,  is  not  binding  on  him.^  It 
will  be  no  excuse  to  the  officer  who  seizes  property  which  he 
knows  to  be  exempt,  that  the  defendant  did  not  designate  the  par- 
ticular portion  which  was  not  subject  to  the  execution  or  attach- 
ment; ^  nor  can  the  officer  claim  in  behalf  of  one  creditor  an  ex- 
emption made  in  favor  of  another.^     But  if  any  part  of  the  jixdg- 

1  1  E.  S.  586,  §  4R;   [1  R.  S.,  8tli  ed.,  p.  Bumpus  v.  Maynard,  38  Barb.  626. 

720,  §  88.]  '  Mickles  v.  Touseley,  1  Covi.  114;  Earl 

2  Military  Code,  1870,  §  236.  v.  Camp,   16  Wend.  562;  Smith  v. 
8  Laws  1866,  Cli.  278,  §  6.     [SeeL.  1875,  Hill,  22  Barb.  656. 

c.  85  and  L.  1777,  c.  36.]  o  Woodward  v.  Murray,  18  John.  400. 

*  Bowne  v.  "Witt,  19  Wend.  475;  2  Cow.      '  Frost  y.  Mott,  84  X.'Y.  253. 
Tr.  521;  Watson,  178;  Sewell,  242;     «  Frost  v.  Mott,  34  N.  Y.  253. 
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xnent  was  for  the  sale  of  intoxicating  liquors,  any  levy  and  sale 
of  any  exempt  property,  even  with  the  consent  of  the  defendant, 
shall  be  void.^ 

§  480.  The  property  of  the  wife  cannot  be  seized  and  sold  on 
execution  against  the  husband,  without  proof  that  her  title  was 
merely  colorable  and  fraudulent  as  against  the  creditors  of  the 
husband.^ 

1  Laws  1842,  Ch.  157,  §  3;  [3  R.  S.,8th  v.  Lynch,  4  Keyes,  361;  Knapp  v. 

ed.,  p.  2226.]  Smith,  27  N.  Y.  280;  Van  Etten  v. 

2  Gage  V.  Danchy,  34  N.  Y.  293;  Buck-  Currier,  3  Keyes,  329. 

ley  V.  Wells,  33  N.  Y.  518;  Kluender 
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CHAPTER  XXVI. 


OP  SALES  UNDER  EXECUTIONS.^ 


§  481.  The  sale  of  real  estate,  or  of  any  personal  property,  by 
virtue  of  any  execution,  must  be  at  public  vendue  ;  ^  and  be  con- 
*2'?61  '^'I'^t^'l  by  *t^'6  sheriff  or  other  officer  holding  the  execution. 
But  an  auctioneer  maybe  employed  to  call  off  the  property. 
The  officer,  however,  must  be  present,  and  conduct  and  direct  the 
sale,  and  the  property  can  only  be  struck  oS  by  such  auctioneer,  to 
the  bidder,  with  his  assent  and  approval.  The  sale  nnist  be  by 
the  officer.  Where  an  auctioneer  is  employed,  which  is  generally 
at  the  instance  of  parties  interested  in  having  the  goods  bring  the 
highest  prices,  the  expenses  thereof  must  be  paid  by  such  parties, 
as  it  cannot  be  charged  to  the  sales.  If  the  officer  employs  him 
for  his  own  convenience,  he  must  pay  the  expense  himself,  out  of 
his  commissions.^  Where,  however,  the  sheriff  of  the  city  and 
county  of  New  York  sells  lands  under  a  decree,  it  is  provided  that 
auctioneer's  fees  may  be  charged ;  but  they  are  in  such  case  to  be 


1  3  R.  S.  650,  §  50.     [See  4  R.  S. ,  8th  ed. , 
p.  2600.] 

a  [Ariz.— R.  S.  1887,  §  1924.] 
Ark.— Dig.  1858,  p.  498;   [id.  1884,  §§ 

.3049-30(50.] 
Conn.— Rev.  1866,  p.  52;  [Gen.  Sts., 

1888,  §§  1158-1167.] 
Cal.— Dig.  1860,  p.  196;   [Deer.  Codes 

and  Sts.  1885,  Vol.  3,  §§  681-714.] 
[Dak.— Codes  1885,  p.  99.] 
Fa.— Dig.  1847,  p.  357. 
Ga.— Code,  p.  687. 
111.— 1  St.  604  ;  [Kev.  Sts.  1881,  pp. 

871-872.] 
Ind.— 2  R.  S.  1852,  p.  140;   [Rev.  Sts. 

1881,  §§  730-767.] 

la.— Rev.  1860,  p.  606;   [Rev.   Code, 

188-1,   p.  761  et  seq  ;]  Swortzell  v. 

Martin.  16  la.  519. 
La.— R.   S.   527,    Laws    1861,   p.   95; 

Laws  1865,  p.  20. 
Me.— R.  S.  p.  532;   [Rev.  Sts.  1883,  pp. 

720-726.] 
Mass.— St.    1860,  p.  688  ;   [Pub.   Sts. 

1887,  pp.  100.5-1006.] 
Micli.— St.  1851,  p.  1212  ;   [How.  St. 

1882,  §§  6108-6173,  7891,  7697-7700, 
7712.] 


2  Sewell,  253. 


Minn.— Rev.  1866,  p.  1187;  Tillman 

v.  Jackson,  1  Minn.  188;  Pettingale 

V.  Moss,  3  Minn.  227. 
Miss.— Rev.  Code,  p.  528;  [id.  1880,  § 

1757  et  seq.] 
Mo.— Gen.  St.  1865,  p.  639;  [1  R.  S. 

1889,  §  4930  et  seq.] 
Neb.— R.  S.  479;   [Comp.  L.  1887,  pp. 

794,  802.  865.] 
Nev.  — at.  1869  p.  233. 
N.  PI.— Gen.  St.  1867,  p.  443;   [Gen. 

L.  1878,  pp.  545-662.] 
N.  C— Rev.  Code,  274;   [Batt.  Rev. 

1873,  p.  391.] 
O.— Sup't  R.  S.  5S2. 
On.— Gen.  L.  208. 
[Greg.  Ann.  Laws,   1887,  Vol.  1,  pp. 

359-362.] 
Tenn.— rodo,p.  577. 
[Utali.- Comp.    Laws,  1888,  Vol.   2, 

§§  3430-3442.] 
Va.— Laws  1852,  51. 
Wis.— R.   S.  785  ;  [id.   1S7S,  pp.  784, 

7sr,.] 
[Wyo.— Comp.   L.  1876,  pp.  90,  414, 

415.] 
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paid  by  the  purchaser  of  the  parcel  bought  in  addition  to  the 
amount  of  his  bid.^ 

§  482.  The  sale  may  be  on  any  day  except  Sunday,  even  on  the 
day  of  election.^  It  must  be  made  between  the  hour  of  nine  o'cloclc 
in  the  morning  and  the  setting  of  the  sun ;  and  if  it  is  made  after 
that  liour,  it  will  be  void.^  If  the  property  cannot  all  be  sold 
before  sun  down,  the  sale  of  the  balance  must  be  postponed  until 
the  next  day,  or  until  some  other  convenient  time.  If  such  sale  11; 
postponed  until  the  next  day,  it  will  be  sufficient  to  announce 
such  adjournment  at  the  close  of  the  sale.  But  if  it  is  postponed 
to  a  time  beyond  the  next  day,  there  should  be  a  notice  of  such 
postponement  posted  up  in  three  several  places  in  the  city  or  town 
where  the  sale  is  to  take  [)lace,  as  on  giving  the  original  notice. 
If  the  original  notices  are  standing,  it  will  be  sufficient  to  annex- 
notices  of  postponement  thereto.  If  it  be  a  sale  of  real  estate,  and 
the  sale  is  postponed  beyond  the  next  regular  publication  day  ot 
the  newspaper  in  which  the  original  notice  of  sale  was  published, 
notice  of  the  postponement  must  also  be  inserted  in  such  paper, 
once  a  week  until  the  day  of  sale. 

*§  483.  Real  and  personal  propertj-  cannot  be  sold  to-  f^qqit 
gether.*  And  whether  it  be  real  or  personal  property,  each 
parcel  should  be  put  up  and  sold  specifically  and  se^iarately,^  or  in 
such  lots  or  parcels  as  shall  be  best  calculated  to  bring  the  highest 
price.^  But  if  sold  otherwise,  the  sale,  it  is  said,  will  not  be  vdid, 
but  voidable  only  ;''  and  a  stranger  has  no  right  to  object  that  the 
property  was  not  sold  in  parcels.^  Only  so  much  should  be  sold 
as  will  in  the  opinion  of  the  officer,  bring  the  amount  required.^ 
And  if  the  officer  sells  more  than  sufficient  he  will  be  liable  to  an 
action  by  the  defendant  therefor. 

§  484.  No  sale  of  real  or  personal  property  can  be  made  under 
an  execution,  unless  notice  of  such  sale  shall  have  been  given  for 
and  in  the  manner  pointed  out  by  the  statute.^"  And  it  is  provided 
by  statute  that  if  any  person  shall  take  down  any  notice  of  a  sale 
oif  real  or  personal  property,  put  up  by  any  sheriff,  previous  to  the 
day  of  sale  therein  specified,  unless  upon  satisfaction  of  the  execu- 

1  Laws  1869,  Ch.  .560,  §  2;  [4  R.  S.  8th  18,5;    Pell  v.  Brayer,  30  Ind    :«2; 

ed    p  274.3  1  McLean  Co.  Bank  v.  Flagg,  .31  111. 

2  Kino-'V  Piatt,' 37  K.  Y.  1.55.  290;  White  v.  Watts,  IS  la.  74;  C'on- 

3  3  rTs.  650;  §  .50;   [Code  Civ.  Proc.,  §  way  v.  Nolte,  11  Mo.  A- 
13841;  Camrich  v.  Meyer,  14  Barb.  '  Cunningham  v.  Cassidy,  17  N    1.  Jib. 


9. 


8  Stephens  v.  Baird,  9  Cow.  274. 


*  Cresson  v.  Stout,  17  John.  116.  "  Woods  v.  Monell,  1  John.  Ch- ;'"-• 

6  Sheldon  V.  Soper,  14  John.  352.  1°  3  E.  S.  64-5,  §  21;  Id.  6o0   §  ^S;  Post, 
8  3  R.  S.  648,  §  37;  Tyler  v.  Wilkinson.  §§  489, 495;  [Code  Civ.  Proc.  §§  1429, 

27  Ind.  450 ;  Wright  v.  Yates,  30  Ind,  1434.  ] 


266  OF    SALES    UNDER    EXECUTIONS, 

tion  by  virtue  of  which  notice  shall  have  been  given,  or  upon  the 
consent  of  the  party  suing  out  such  execution,  and  of  the  defend- 
ant therein,  such  person  shall  forfeit  fifty  doUa.rs  to  the  party  in 
whose  favor  such  execution  was  issued.'  And  so  one  has  been 
held  liable  who  carried  off  a  notice  which  had  blown  down  after 
it  was  posted.^  But  the  omission  of  any  sheriff  or  other  officer  to 
give  the  notice  of  sale  herein  required,  or  the  taking  down  or  de- 
facing of  any  such  notice  when  put  up,  shall  not  affect  the  validity 
of  any  sale  made  to  a  purchaser  in  good  faith,  without  notice  of 
any  such  omission  or  offence.^ 

§  485.  Either  party  to  an  action  may  bid  on  the  sale  of  any  prop- 
erty sold  under  an  execution  ;  and  a  defendant  may  purchase  on  a 
sale  of  the  property  of  a  codefendant.  And  so  a  stockholder  may 
purchase  corporate  property  on  a  sale  thereof  by  the  sheriff  for  his 
own  benefit.*  Where  the  plaintiff  purchases  property  so  sold, 
and  there  is  no  controversy  as  to  who  is  entitled  to  the  proceeds  of 
the  sale,  lie  is  not  required  to  pay  his  bid  unless  there  is  a  surplus. 
In  which  case  he  will  be  bound  to  pay  such  surpuls.^  But  if 
there  is  any  dispute  between  creditors,  as  to  whom  the  pro- 
ceeds should  go,  the  sheriff  may  refuse  the  plaintiff's  bid,  uuless- 
he  will  -pauj  the  amount  of  his  purchase  ;  or  he  may  refuse  to  de- 
^n,-,Q-,  liver  the  property  to  him  till  paid  the  *money  ;  and  he  may 
proceed  to  sell  again  if  he  be  not  paid  according  to  the  bid 
made.*"  Where  there  is  no  such  controversy,  the  sheriff  ma}-  de- 
liver the  property  purchased  by  the  plaintiff  in  the  execution  to  him ; 
and  if  the  judgment  is  reversed,  he  will  not  be  liable  for  the  money 
to  the  other  judgment  creditors.'  The  sheriff  may  refuse  the  bid 
of  an  infant.  And  though  the  property  must  be  sold  to  the  highest 
bidder,  yet  if  an  infant  bids  and  he  refuses  his  bid,  and  it  is  sold  for  a 
less  amount,  he  will  not  be  liable.^  So  it  has  been  held  he  may 
refuse  to  take  the  bid  of  an  irresponsible  person,  or  of  any  one, 
when  lie  is  well  satisfied  that  the  sale  would  only  be  embarrassed 
by  accepting  it.^ 

§  486.  No  sheriff  or  any  other  officer  to  whom  an}'  execution 
shall  be  directed,  or  the  deputy  of  such  sheriff  or  officer,  holding 
any  execution,  and  conducting  any  sale  of  property,  shall  directly 
or  indirectly  purchase  any  property  whatever,  at  any  sale  by  virtue 

1  .3  R.  S.  650,  §  r,S;   [Code  Civ.  Proc,  §  ^  Kicholls  v.  Ketchum,  19  John.  8*. 

1385.]  e  Russell  v.  Gibbs,  5  Cow.  390. 

=  Murphy  v.  Tripp,  44  Barb.  189.  '  Nicholls  v.  Ketchum,  19  .lohn.  84. 

8  3  H.  R.  r,r>\.  §  .-.4.  8  7<:inney  v.  Showdy,  1  Hill,  S44. 

'  Mickles  v.  flie  Rochester   City  Bank,  "  Merning  v.  Smith,  1  Greens'   (N.  J.) 

11  Paige  Ch.  118;  Robinson  v.  Par-  Ch.  182. 

ker,  3  S.  &  M.  (Miss.)  114. 
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of  such  execution  ;  and  all  purcliases  made  by  such  sheriff,  officer 
or  deputy,  or  to  his  use,  shall  be  void.i  But  this  prohibition  does 
not  apply  to  a  turnkey  or  jailor  who  is  not  a  deputy .^  And  a  dep- 
uty sheriff  who  is  a  plaintiff,  or  assignee  of  a  judgment,  may  bid 
on  the  sale  of  the  defendant's  property  when  made  by  the  sheriff 
or  another  deputy,  to  save  his  debts.^ 

§  487.  The  same  rule  prevails  upon  a  sale  under  legal  process, 
as  in  other  cases  of  sales  at  public  vendue.  Until  the  property  is 
actually  struck  off  to  the  bidder,  he  may  withdraw  his  bid.*  But 
when  it  is  so  struck  off,  the  sale  is  complete,  and  if  the  purchaser 
refuses  to  take  the  property  and  pay  the  bid,  tlie  officer  may  re- 
cover the  price  of  the  purchaser,  or  he  may  sell  the  property  at 
once,  and  recover  from  him  the  difference,  if  any,  between  bis 
bid  and  the  second  sale.^  When  the  plaintiff  has  bid  off  goods, 
the  sheriff  has  no  right  to  allow  him  to  withdraw  his  bid. 

§  488.  The  officer  has  a  reasonable  discretion  in  adjourning  a 
sale,  and  he  may  do  so  to  another  place  if  necessary,  before  the  sale 
has  commenced.^  If  be  cannot  get  a  reasonable  price  for  goods 
it  is  his  duty  to  suspend  the  sale,  and  if  for  this  cause  he  is  unable 
to  make  *the  money  by  the  return  day,  and  is  required  by  r^oon 
the  plaintiff  to  return  the  execution,  he  must  return  there 
to  that  the  goods  levied  on  remain  in  his  hands  for  want  of  bidders. 
And  he  must  still  retain  possession  of  the  goods,  and  when  he  is 
served  with  a  venditioni  exponas,  he  must  sell  them  at  whatever 
price  he  can  obtain.'''  But  he  will  not  be  justified  in  selling  upon 
the  execution,  greatly  under  the  value  of  the  property.  And  the 
sheriff  is  not,  in  this  respect,  bound  to  obey  the  direction  of  the 
attorney,  if  he  sees  that  it  will  produce  great  sacrifice  of  property  j 
but  he  should  postpone  the  sale  where  the  plaintiff  cannot  sustain 
any  injury  by  the  delay.  The  officer  should  take  all  necessary 
means  to  secure  the  sum  directed  to  be  levied,  but  as  to  the  time, 
place,  and  manner  of  sale  he  is  vested  with  a  sound  discretion.^ 

§  489.  On  receiving  payment  of  an  execution,  or  on  sale  of 
property  on  an  execution,  or  upon  the   redemption  of  lands  sold, 

1  .3  E.  S.  651,  §  55;  Anon.  1  Hay,  (X.  Armstrong    v.   Vroman,    11   Minn. 

C.)  2;  Perkins  v.  Thompson,  3  N.  220  ;   Hand  v.    Grant,  5  S.   &   M. 

H.   144  ;  Wickllff  v.  Robinson,   18  (Miss.)  508. 

111.  145.  ^  Tinkum  V.  Purdy,  5  John.  345;  Jewett 

2  Jackson  ex  d.  Anderson  v.  Anderson,  v.   Guyer,  38  Vt.  209  ;  Hall  v.  Ray, 

4  Wend.  474.  40  Vt.  576;  Russell  v.  Richards,  11 

*  Jackson  ex  d.  Scofield  v.  Collins,  3  Me.  371. 

Cow.  39.  '  Sewell  2.53;  Ante,  §428.    . 

*  Fisher  V.  Seltzer,  23  Pa.  St.  308.  8  McDonald  v.  Neilson,  2  CoTV.  139  i 
6  1  Cow.  Tr.  119;  2  Cow.  Tr.  549;  Wil-  Ante,  §  412. 

liame  v.  Milington,  1   H.  Black,  81 ; 
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the  officer  may  receive  current  bank  bills  ;  and  under  the  ordinary- 
notice  of  sale,  the  plaintiff  has  no  right  to  require  that  the  sheriff 
shall  receive  specie  only,  and  if  he  does  so  and  the  officer  obeys 
him,  and  thereby  parties  and  bidders  are  put  to  expense  and 
trouble,  or  the  property  brings  less  than  its  fair  value,  it  is  an 
abuse  in  the  officer  and  is  censurable.-' 

§  490.  If  the  sheriff  sells  goods  without  due  authority  of  law, 
nothing  vests  in  the  purchaser.^  But  a  sale  by  a  sheriff  of  prop- 
erty levied  upon,  under  a  junior  execution,  will  be  valid.^  A  sale 
of  real  or  personal  property  by  the  sheriff  on  execution,  only  passes 
such  title  as  the  defendant  may  have  therein.  If  the  goods  were 
duly  mortgaged  by  the  defendant  and  he  has  the  right  of  posses- 
sion for  a  definite  time,  the  purchaser  acquires  such  right  of 
possession  and  the  equity  of  redemption.  And  it  will  make  Jio 
difference  whether  the  sheriff  assumes  to  sell  the  goods  absolutely, 
or  sells  them  subject  to  the  lien  of  the  mortgage.  The  manner  of 
sale  cannot  affect  the  rights  of  the  mortgagee  or  of  the  purchaser.* 
But  if  the  mortgage  is  void,  and  the  purchase  is  made  in  hostility 
to  it,  the  purchaser  will  hold  the  property  absolutely.^  If  the 
defendant  had  no  interest  in  the  property  sold,  the  purchaser 
acquires  no  title  thereto  by  the  sale,  for  such  sale  can  give  him  no 
rights  in  the  lands  or  goods  of  a  stranger.^  Where  goods  which 
*2301  ^°  not  belong  to  the  judgment  debtor  *are  sold  by  the  sher- 
iff on  execution,  the  owner  tliereof  may  bring  an  action 
against  the  deputy  who  made  the  levy  or  sale,  or  the  sheriff,  or 
both  ;  or  the  plaintiff  or  attorney  who  authorized  or  directed  the 
sale,  or  the  purchaser.  But  the  sale  of  the  real  estate  of  a  stranger, 
as  it  conveys  no  rights  and  does  not  dispossess  the  owner,  it  gives 
no  right  of  action  against  either  the  party,  the  purchaser,  or  the 
officer.'' 

§  491.  But  where  the  sale  of  personal  property  on  execution  is 
valid  as  against  the  judgment  debtor,  the  purchaser  acquires  all  the 
rights  of  such  debtor  therein.^  He  has  the  right  to  enter  upon 
the  premises  where  sold  and  to  remain  Ions:  enouo-h  to  remove 
them  ;  and  if  they  are  growing  crops,  he  may  enter  upon  the  land 
to  take  care  of  them,  and  gather  them,  and  remove  them  when 
ripe,  whether  the  land  upon  which  they  grew  was  the  defendant's 

1  Ex    parte   Board,    4    Cow.    420;  Mc-  o  Catlin  v.  Jackson,  ex  d.  Gratz,  8  John. 

^       Donald  v.  Nc.ilson,  2  Cow.  ]:V.>.  406;  Hoyt  v.  Van  Allstyne,  15  Barb. 

-  <  ai-ter  v.  Simpson,  7  Jolm.  535.  568, 

'  Lambert  v.  Paulding.  IS  John.  311.  '  Catlin  v.  Jackson  ex  d.  Gratz,  8  John. 

■;;  Hull  V.  Carnley,  11  N.  Y.  501.  406. 

^  Carpenter  v.  Simmons,  28  How.  12.  8  Fuller  v.  Allen,  16  How.  Pr.  247. 
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or  only  leased  by  him.  If  the  goods  were  pledged  or  mortgaged, 
he  acquires  the  rights  of  the  pledgor  or  mortgagor  therein  on  his 
complying  with  the  conditions  of  such  pledge  or  mortgage  ;  and 
where  a  term  in  goods  is  sold,  the  purchaser  may  use  them  during 
the  remainder  of  the  term.  If  the  property  sold  belonged  to  the 
defendant  with  others,  as  joint  tenants  or  partners,  the  sheriff  may 
deliver  to  the  purchaser  the  possession  of  the  whole  goods  and  he 
liolds  them  as  joint  tenant  with  the  other  partners  or  owners,  sub- 
ject to  account  in  the  case  of  a  partnership  with  the  creditors  of 
the  firm.  If  after  goods  are  seized  on  execution,  the  judgment  be 
reversed,  or  set  aside,  the  party  against  whom  the  execution  was 
sued  out  shall  have  restitution  of  the  money  levied,  but  not  of  the 
goods  themselves.  But  if  the  judgment  be  reversed  before  sale, 
the  goods  may  be  restored  to  the  party .^  When  the  judgment  is 
set  aside  for  irregularity,  restitution  where  necessary',  forms  part 
of  the  rule  and  if  the  goods  or  money  be  not  restored,  the  court 
will  of  course  grant  an  attachment.^  And  where  a  judgment  has 
been  obtained  against  a  non-resident  defendant  by  publication,  and 
the  defendant  afterwards  appears  and  defends,  if  he  is  successful 
and  the  judgment  or  any  part  has  been  collected,  or  otherwise  en- 
forced, such  restitution  may  thereupon  be  compelled  as  the  court 
directs :  but  the  title  to  propertj'  sold  under  sucli  judgment  to  a 
purchaser  in  good  faith  shall  not  be  thereby  affected.^ 

§  492.  Whether  a  sale  under  an  execution  or  a  decree  is  within 
*the  statute  of  frauds  and  requires  a  memorandum  in  writing  rj^ .;)o-i 
to  be  signed  by  the  purchaser  to  bind  him  has  never  been 
definitely  settled.  No  statutory  provision  on  the  subject  is  known 
to  exist.  The  question  has  frequently  arisen  in  the  courts  but  no 
general  or  fixed  rule  has  been  determined.  In  England  a  master's 
sale  is  not  considered  within  the  statute.*  In  this  country  the  con- 
trary opinion  more  generally  prevails.^  It  is  the  very  general 
practice  here  to  require  the  purchaser  to  sign  a  memorandum  of 
his  purchase  of  real  estate.^  But  it  has  been  thought  that  this 
was  not  necessary  even  if  the  sale  was  within  the  statute  of  fraud  ; 
for  it  is  said  it  would  seem  that  where  the  statute  prescribes  the 
character  of  the  writing  which  is  to  be  given  on  the  sale  that  it 
was  intended  that  such  writing  was  a  sufficient  compliance  with 

^  Watson  191;  Jackson  ex  d.  Bogart  v.  "  Code,  135. 

Scliauber,  7  Cow.  417;  The  People  *  Attorney-General  v.  Day,  1  Ves.  218; 
ex  rel.  Gould  y.  Judges  N.  T.  Com.  1  Sugden  on  Vendors,  92. 

Pleas,    1    Wend.    81 ;    Mitchell    v.  ^  Simonds  v.  Catlin,  2  Caines  61 ;  Jack- 
Thorp,  5  Wend.  288.  son  v.  Catlin,  2  John.  248. 

2  Watson  192.  «  1  Barb.  Ch.  Pr.  528. 
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the  statute  of  frauds ;  and  it  has  been  so  determined  in  some  of 
the  states,  and  hence  the  execution  of  the  sheriff's  certificate  of 
sale  of  real  estate  or  his  report  of  sale  under  a  decree,  was  all  that 
was  necessary .1  No  certificate  of  sale  is  required  where  personal 
property  is  sold,  and  there  is  no  authority  declaring  that  a  sale 
will  bind  the  purchaser  without  a  writing ;  and  it  has  in  such 
case  been  the  practice  to  treat  judicial  sales  of  personal  property 
like  ordinary  auction  sales,  and,  to  hold  the  officer's  memorandum 
of  the  sale,  like  the  auctioneer's,  a  compliance  with  the  statute ; 
and  this  practice  has  been  affirmed,  and  declared  sufficient  even 
in  the  case  of  a  sale  of  real  estate.^ 

^  The  National  Fire  Ins.  Co.  v.  Loomis,  Hand  v.   Grant,    5   Smedes  &  M. 

11  Paige  Cli.  433;  Armstrong  v.  Vro-  (Miss.)  508. 

man,  11  Minn.  220;  Gaskill  v.  Mor-  "  Bieknell  v.  Byrnes,  23  How.  Pr.  486. 
ris,  7  Watts  &  Sergeant  (Penn.)  39; 
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CHAPTER    XXVII. 

SALE  OF  PERSONAL  PROPERTY. 

§  493.  A  levy  having  been  made  upon  the  personal  property  of 
the  defendant  in  the  execution,  if  he  will  not  pay  the  amount  due 
upon  it  with  the  sheriff's  fees,  it  will  be  the  duty  of  the  officer  to 
proceed  to  sell  the  property  at  public  auction,^  for  he  cannot  de- 
liver over  the  defendant's  goods  to  tlie  creditor  in  payment  of  the 
execution,^  unless  it  be  current  gold  and  silver  levied  on,  which 
shall  be  returned  as  so  much  collected.^  Nor  can  he  pay  the  ex- 
ecution and  retain  the  goods  himself.*  The  sale  may  be  made  be- 
fore the  return  *day,  or  after  it,  and  even  after  the  sheriff  r^ooo 
has  gone  out  of  office,^  if  a  levj'^  was  made  before  the  return 
day,  whether  the  execution  be  issued  from  a  court  of  record,  or 
one  issued  by  a  county  clerk  on  the  transcript  of  a  justice's  judg- 
ment.^ It  has  been  said  that  the  sheriff  might  sell  though  no  levy 
was  made.  But  it  will  be  the  safer  way  to  follow  the  universal 
course  and  make  a  levy  before  attempting  to  sell.^ 

§  494.  It  has  been  seen  that  notice  of  the  sale  must  first  be 
given.^  The  statute  declares  that  no  sale  of  any  goods  or  chattels 
shall  be  made  by  virtue  of  any  execution,  unless  previous  notice 
of  such  sale  shall  have  been  given  six  days  successively,  by  fasten- 
ing up  written  or  printed  notices  thereof,  in  three  public  places  in 
the  town  where  such  sale  is  to  be  had,  specifying  the  time  and 
place  where  the  same  is  to  be  had.  In  computing  the  time,  the 
day  on  which  the  notice  is  fastened  up  should  be  excluded,  and  a 
sale  on  the  sixth  day  thereafter  will  be  valid.^  The  notice  should 
state  whether  the  sale  is  by  virtue  of  one  or  more  executions  ;  for 
if  the  officer  advertise  on  one,  and  afterwards  another  comes  to 
his   hands,  he  cannot  sell  under  it  also.'"     It  is   usual   also   and 

1  3  R.  S.  645,  §  21;  Ante,  §  481.  '  Bond  v.  Willett,  29  How.  Pr.  47.     But 

2  Tidd's  Pr.  1052.  see  .33  Miss.  455;   Cook  v.  Wood,  1 

3  3  R.  S.   645,  §  IS;  [Code  Civ.  Proc,  Har.  (X.  J.)  2.54 ;■  Berry  v.  Griffith, 

S  1410] ;  Thorpe  v.  Wheeler,  23  111.  1  Gill  &  J.  37. 

544  '  Ante,  §  484. 

*  Tidd's  Pr.  1052.  ^  -  R.  S.  645,  §  21. 

5  Devoe  v.  Elliot,  2  Gaines  243 ;    Sewell  i"*  In  the  matter  of  Mascraft  v.  Antwerp, 

253;  Clerk  v.  Withers,  1  Salk.  323;  3  Cow.  334. 
«  Jackson    ex    d.    Cooper    Browner,    7 

Wend.  388. 
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proper  to  state  the  court  from  which  the  execution  issued.  The 
notice  should  give  tlieaameof  the  defendant  at  least,  and  describe 
generally  the  goods  to  be  sold,  and  designate  the  time  of  sale, 
which  must  be  between  the  hour  of  nine  in  the  morning  and  the 
setting  of  tlie  sun,i  and  also  the  place  of  sale,  which  must  be  with- 
in the  territorial  jurisdiction  of  the  officer.  The  notice  must  be 
signed  by  the  sheriff,  or  if  the  sale  is  to  he  made  by  a  deputy,  he 
must  sign  the  name  of  the  slieriff,  and  his  own  as  deputy,  as  in 
otlier  cases.  The  mode  of  giving  notice  of  the  postponement  of  a 
sale  has  already  been  pointed  out.^ 

§  495.  On  the  sale  of  personal  property,  such  property  must  be 
present  and  within  view  of  those  attending  such  sale.^  If  apart  of 
the  goods  be  present,  and  a  part  are  not,  the  sale  will  be  valid  as 
to  those  present.*  The  articles  should  be  pointed  out  to  the  bid- 
ders, and  be  sold  specifically  and  separately  in  such  lots  and  par- 
cels as  shall  be  best  calculated  to  bring  the  highest  price.^  But  a 
5isooo-|  stranger  has  no  *right  to  object  that  the  property  was  not  so 
sold.^  But  where  the  property  is  pledged  or  mortgaged, 
the  sheriff  should  sell  it  all  together,  that  the  purchaser  may  be 
enabled  to  redeem.  And  where,  in  such  case,  the  property  was 
scattered  about  the  farm  where  the  sale  was  had,  and  some  of  it 
was  in  view  and  some  was  not,  but  the  officer  had  declared  what 
property  was  to  be  sold,  and  had  pointed  it  out  to  those  in  attend- 
ance, it  was  held  to  be  within  view,  within  the  meaning  of  the 
statute  forbidding  the  sale  of  personal  property  on  execution,  not 
in  view.^  The  officer  is  not  required  to  sell  goods  by  retail,  though 
they  might  bring  the  highest  price,  if  so  sold  ;  but  they  should 
be  offered  in  such  lots  and  parcels  as  will  best  suit  the  persons  at- 
tending the  sale.  And  if  as  high  prices  may  be  obtained  by  sell- 
ing the  whole  in  one  parcel,  they  may  be  so  sold  ;  and  so  if  they 
have  been  offered  separately,  and  no  sufficient  bid  has  been"  made, 
the  officer  may  sell  all  together  if  he  can  obtain  an  adequate  price 
therefor.  But  whatever  is  sold  must  be  sold  separately,  and  not 
collectively  Avithout  discrimination,  or  no  title  will  pass.  Thus, 
whei-e  an  officer  sold  thirteen  sheep  of  a  flock,  without   designat- 

l    Ante,  §  4fi2.  ■<  Liniiendoll  v.  Doe,  14  ,Tohn.  522. 

3    ^^^hKf^- 0   „    r^  .     r,.  ^5  3R.  s.  (US,  §:07;    McLean   Co.  Bank 

"    .;  R.  S.  648,  §  ?,7;  [Code,  Civ.  Proc.,  v.  Fla<;<;,  31  111.  290. 

§142S];  Cressonv.  Stout,  17  .John.  «  Stephens" v.   Baird,  9  Cow  274-  Car- 

IIO;  Warring   v.    Loomis,  4    Barb.  penter  v.  Simmons,  2S  How   Pr   12 

-IS I:  Herod  V.    Bartley,  1.-5   111.  r.S;  i  Tift  v.  Barton,  4  Denio   171;  Carpen- 

Hlount  V.  Mitchell,  2   Hay.  (N.  C.)  ter  v.  Simmons,   28  How    Pr    12- 

";';  ^'^i™^!'  i:  Skinner,  4  Ired.  (N.  Bakewell  v.  Ellsworth,  G  Hill,  484. 

C.)   175;  McNeely  v.   Hart,  Sired.  ' 
(N".  C.)  492. 
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ing  which,  otherwise  than  by  saying  the  "  best  and  fattest,"  it  was 
held  that  the  sale  was  void.  And  so  it  has  been  held  that  where 
an  oificer  sells  hay  in  the  stack,  no  title  will  pass  to  the  purchaser, 
unless  the  sheriff  separates  the  part  sold  at  the  time.^ 

§  496.  Where  goods  are  sold  upon  execution,  the  sheriff  should 
be  careful  to  have  a  full  and  accurate  account  kept  by  some  com- 
petent person,  of  every  article  sold,  to  whom  sold,  and  the  price 
paid,  for  it  is  not  of  unfrequent  occuiTcnce  that  the  sheriff  is  re- 
quired to  give  an  account  of  the  sales  made  by  him,  long  after,  and 
to  account  for  the  proceeds  thereof.  Unless  he  has  some  means  of 
showing  what  the  levy  and  sale  were,  he  is  at  the  mercy  of  either 
the  plaintiff  or  defendant  in  the  execution,  who  may  tliink  proper 
to  question  the  correctness  of  the  returns ;  and  such  an  account 
would  seem  to  be  necessary  to  complete  the  sale  and  bind  the 
purchaser  under  the  statute  of  frauds.  It  is  not  necessary  that  a 
bill  of  sale  should  be  made  out  to  purchasers  in  all  cases,  but  it  is 
well  to  do  so.  And  in  the  case  of  a  sale  of  stock  of  a  corporation 
under  an  attachment  against  a  foreign  corporation,  non-resident,  or 
absconding  or  concealed  defendant,  the  sheriff  is  required  to  execute 
a  certificate  of  the  sale  thereof  to  the  purchaser.^ 

1  Sheldon  v.  Soper,  14  .John.  352;  War-      2  Ante,  §  378,  sub.  2. 
ring  V.  Loomis,  4  Barb.  484;  Mason 
v.  White,  11  Barb.  173. 

18 
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§  497.  If  sufficient  goods  and  chattels  of  the  defendant  cannot 
be  found  in  the  county,  to  satisfy  the  execution  in  the  hands  of 
the  sheriff,  he  must,  according  to  the  command  of  the  execution, 
cause  the  amount  of  such  execution  to  be  made  of  the  real  estate 
of  the  person  against  whom  the  judgment  was  rendered,  which 
such  person  shall  have  had  in  the  county  at  the  time  of  docketing 
such  judgment,  or  at  any  time  afterwards,  in  whose  hands  soever 
the  same  may  be.^  Or  if  the  execution  be  issued  upon  a  judgment 
rendered  against  any  person  as  ter-tenant,  heir  or  devisee,  of  any 
deceased  person,  the  sheriff  shall,  according  to  the  command  of 
such  execution,  cause  the  amount  thereof  to  be  made  of  the  real 
estate  whereof  the  ancestor,  testator,  or  person  was  seized  at  the  time 
the  same  real  estate  became  liable,  or  at  any  time  afterwards,  or  at 
the  time  of  the  death  of  such  ancestor,  testator  or  other  deceased 
person.^  If  the  suit  in  which  the  judgment  was  recovered  was 
commenced  by  process  of  attacliment,  issuing  from  a  court  of  record, 
against  a  foreign  corporation,  and  real  estate  was  attached  by  the 
sheriff,  the  lien  of  the  judgment  dates  from  the  time  the  lands  were 
so  attached.^     Where  an  appeal  has  been  brought  upon  a  judgment 

1  R.  s.  fi48,  §  38.  Canal  &  Banking  Co.,  6  Hill  362; 

2  2  K.  S.  349,  §  .39.  Ante,  §  394. 

3  The  Am.   Ex.    Bank  v.   The  Morris 

a  Ala.— R.  C.  1867,  §  2871.  Minn.— Rev.  18G6,  p.  487  ;  Lockwood 

[Ariz.— R.  S.  1S87.  §  1917.]  v.  Bigelow,  11  Minn.  113. 

Ark.— Dig.    18n8,   p.    498:  [Id.    1884,  Miss.— Rev.    Code,    528;     [Id.    1880, 

§§  3049-30.53.]  §  1759.] 

Cal.— Dig.  1860,  P.  196;   [Deer.  Codes  Mo.— Gen.  St.  1865,  p.  639;  [1  R.  S. 

&  Sts.  1885,  vol.  3,  §§  706,  707,  708.]  1889,  §  4929,  et  seq.] 

Conn  —Rev.  1866,  p.  55;   [Genl.    Sts.  [Neb.— Comp.  L.  1887,  p.  802.] 

1888  §§  1182-1191.]  [N.    C— Batt.   Rev.    1873,   p    390,  et 

[Dak.-Codesl885,  p.  99.]  seq.] 

111.  -1  .St.  602,  606;  [Rev.  Sts.  1887,  pp.  Nev,— St.  1869,  p.  234. 

864-870.]  O.— 2  R.  S.  1073. 

la. —Rev.    1860,   p.   606;   [Rev.    Code  On.— Gen.  Laws,  208. 

1884,  p.  763  et  seq.]  [Oreg.    Ann.   Laws   1887,  vol.   1,   pp. 

Ky.— 1   R.   s.   472;   [Gen.    Sts.   1888,  35!J-362.] 

pp.  561-582.1  Tenn.— Code,  p.  428. 

Mass.— St.    1860,  p.    516;     [Pub.    Sts.  [Utah.— Comp.    Laws    1888,    vol.    2, 

1887,  pp.  1011-1012.]  §§  3436-;5442.] 

Mich.- R.  S.  p.  317;   [2  How.  St.  1882,  Vt.-Gen.  St.  1863,  p.  964. 

§  6108,  et  seq.]  Wis.— R.  S.  783;  [Id.   1878,  pp.  785 

786.] 
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in  a  court  of  record,  and  the  clerk  has,  under  the  direction  of  the 
court,  entered  in  the  docket  that  the  same  is  secured  by  appeal,  the 
judgment  during  such  appeal  shall  cease  to  be  a  lien  upon  the  de- 
fendant's real  property,  as  against  purchasers  and  mortgagees  in 
good  faith.^  And  so  where  an  execution  had  been  returned  satisfied, 
and  an  entry  made  in  the  docket  pursuant  to  the  statute,  and  the 
return  was  afterwards  vacated  by  order  of  the  court,  it  was  held 
that  lands  sold  by  the  execution  debtor  to  a  bona  fide  purchaser, 
after  entry  in  the  docket,  and  before  the  vacature  could  not  be 
affected  by  the  judgment.^  And  it  is  provided  that  if  *any  r^ooc 
person  taken  in  execution  against  his  body,  shall  die  while 
so  charged,  new  executions  may  be  issued  against  the  goods, 
chattels,  lands  and  tenements  of  the  deceased,  in  the  same  maimer 
as  if  he  had  never  been  charged  in  execution.  But  such  new 
executions  shall  not  be  levied  upon  any  real  estate  which  the  de- 
ceased, after  the  judgment  rendered  against  him,  shall  have  sold, 
in  good  faith:  nor  shall  such  new  executions  be  levied  upon  any 
real  estate  which  shall  have  been  actually  sold  under  any  other  or 
prior  or  subsequent  execution  against  such  person.^  Where  a 
mortgage  is  given  for  the  purchase  money,  a  judgment  older  than 
such  mortgage  becomes  a  lien  subsequent  to  such  mortgage.* 
And  where  one  conveys  to  another,  who  conveys  to  a  third  party, 
who  gives  his  mortgage  to  the  first,  the  whole  being  one  transac- 
tion, a  prior  judgment  against  the  second  partjs  does  not  attach.^ 
Where  lands  are  sold  on  severalexecutions  upon  different  judgments 
at  the  same  sale,  the  executions  are  to  be  paid  out  of  the  proceeds 
of  sale,  not  in  the  order  of  their  delivering  to  the  sheriff,  as  in  tlie 
case  of  a  sale  of  personal  property,  but  in  the  order  of  the  priorities  of 
the  judgments.  But  if  any  one  of  them  is  older  than  ten  years  at 
the  time  of  the  sale,  it  has  ceased  to  be  a  lien  as  to  subsequent 
judgments,  and  the  payment  of  the  execution  thereon  is  postponed 
until  the  executions  on  the  judgments  less  than  ten  years  old  on 
which  the  sale  took  place  are  paid,  though  the  execution  was  de- 
livered to  the  sheriff  within  the  ten  years." 

§  498.  It  may  be  said  generally  that  all  the  interest  of  the  de- 
fendant in  real  estate,  however  slight,  may  be  sold  on  execution 
against  him  ;  even  when  the  title  is  a  bare  occupancy,  or  possession.' 

1  Code,  ?  282.     fSee   Code  Civ.  Proc,      '^  Roe  v.  Swart,  5  Cow.  294;  Crosier  v. 

K  1256.]  Acer,  7  Paige  Ch.  V,1;  Little  v.  Har- 

2  Taylor  v.  Ranney,  4  Hill  619.  vey,  9  Wend.  157 ;  Tufts  v.  Tufts,  18 
8  3  R.  S.  649,  §§  39-44.  Wend.  621. 

4  3  R.  S.  39  §  5.  '  Thomas  v.  Bowman,  30  111.  84. 

«  Card  V.  Bird,  10  Paige  Ch.  426. 
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A  pre-emption  right  may  be  taken  on  execution. ^  But  the  interest 
of  one  who  holds  lands  under  a  contract  of  purchase  cannot  be 
sold  on  execution  against  such  purchaser.  But  the  possession  of 
one  who  holds  under  a  contract,  which  does  not  give  the  right  of 
possession,  may  be  sold  ;  and  if,  in  such  case,  the  contract  is  silent 
as  to  the  possession,  the  defendant's  possession  will  not  be  pre- 
sumed to  be  under  the  contract,  but  will  be  referred  to  some  other 
right  or  contract.^  And  where  one  holds  by  contract  and  there 
is  a  judgment  against  him  and  he  afterwards  performs  his  contract, 
the  judgment,  it  has  been  held  will  be  a  lien  on  the  land,  though 
jisoof"-|  he  may  have  given  the  title  to  another.^  *  Where  lands  are 
sold  on  contract  a  quit  claim  by  the  purchaser  to  another 
will  not  authorize  a  sale  on  execution  against  the  latter.*  A  judg- 
ment against  the  seller  of  lands  by  contract  is  a  lien  upon  the 
lands  sold,  but  only  to  the  extent  of  the  unpaid  purchase  money.* 
The  estate  of  a  tenant  by  the  courtesy  initiate  may  be  sold  and 
redeemed  as  real  estate.^  So  the  estate  of  a  tenant  for  life  or  for 
years  may  be  sold  on  execution  ;  but  not  the  estate  of  a  tenant  at 
will  or  by  sufferance,  which  is  declared  to  be  a  chattel  interest  and 
not  liable  as  such  to  be  sold  on  execution.'^  Where  there  is  a  sale 
of  the  interest  of  a  tenant  from  year  to  year  and  the  tenancy  ex- 
pires before  the  expiration  of  the  time  to  redeem,  the  purchaser 
takes  nothing.^  The  interest  in  land  of  a  cestui  que  use  may  be 
sold  on  execution.®  But  the  title  of  a  trustee  cannot  be  sold  on 
execution  against  himself.^*'  A  mere  equitable  title  cannot  be  sold  on 
execution.il  A  rent  reserved,  even  where  there  is  a  right  of  dis- 
tress and  re-entry,  cannot  be  sold  on  execution.!^     The  interest  of 

1  Lester  v.  White's  heirs,  44  111.  464.  '  3  E.  S.  10,  §  5.     [See  Code  Civ.  Proc., 

2  3  K.  S.  3.5,  §  4;  G-riffin  v.  Spencer,  6  §  1430];  Colvin  v.  Baker,  2  Barb. 

Hill  52.5;  Boughton  v.  The  Bank  of  206;  Lounsbury  v .  Purdy,  11  Barb. 

Orleans,  2  Barb.  Ch.  4.58;  Brewster  490  ;  Bigelow  v.   Finch,    17  Barb. 

V.  Power,  10  Paige  Ch.  562;  Kellogg  394. 

V.  Kellogg,  6  Barb.    116; 'Talbot  v.  «  Bigelow  v.  Finch,  17  Barb.  394. 

Chamberlain,  3  Paige  Ch.  219.  '  Jackson  ex  d.  Ten  Eyck  v.  Walker,  4 
'  Jackson  ex  d.  Ten  Eyck  v.  Walker,  4  Wend.  462. 

Wend.  462.  i»  Lounsbury  v.   Purdy,   11  Barb.   490; 

*  Sage  V.  Cart  Wright,  9  N.  Y.  49.  Baker  v.  Copenbarger,  15  111.  103. 

*  Moyer  v.  Hinman,  17  Barb.  137;  s.  c.  ^^  Smith  v.  Ingles,  1  Greg.  43;   Hopkins 

n  N.  Y.  180;  Manley  v.  Hunt,   1  v.  Carey,  23  Miss.  55;   Thomas  v. 
O.  2.57.  Marshall,   Hardin  (Kv.)  20;    Tyree 
«  Schermerhorn  v.  Miller,  2  Cow.  439;  v.  Wilhams,  3  Bibb,  (Ky.)  366;  Al- 
Bard  v.  Dunsdale,  2  13inn.   (Penn.)  len  v.  Sanders,  2  Bibb,  (Ky.)  94. 
80;  Matlocks  v.  Stearns,  9  Vt.  326.      12  Payne  v.  Beal,  4  Denio,  405;  ThePeo- 
In  Maine  it  has  been  held  that  the  pie  ex  rel.  Rosekrans  v.  Haskins,  7 
widows'  right  of  dower  cannot  be  Wend.  463  ;    Huntington  v.  Fork- 
sold  on  execution,  Nason  v.  Allen,  son,  6  Hill,  149. 
5  Me.  479 ;  and  so  in  Massachusetts, 
Gooch  ex'rs  v.  Adams,  14  Mass.  378. 
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the  defendant  in  land  mortgaged  by  him,  whether  the  mortgage 
has  became  forfeited  or  not,  may  be  sold,  if  he  remains  in  posses- 
sion.i  But  it  is  otherwise  if  the  judgment  be  for  the  moneys  or 
any  part  thereof,  secured  by  the  mortgage,=^  for  it  declared  that 
where  a  judgment  shall  be  recovered  for  a  debt,  secured  by  mort- 
gage of  real  estate,  or  for  any  part  of  such  debt,  it  shall  not  be 
lawful  for  the  sheriff  to  sell  the  equity  of  redemption  of  the  mort- 
gagor, his  heirs  or  assigns  in  such  estate  by  virtue  of  any  execu- 
tion upon  such  judgment.  And  whenever  any  execution  against 
the  property  of  the  defendant  shall  be  issued  upon  such  judgment, 
the  plaintiff's  attorney  shall  endorse  thereoa  a  brief  description  of 
the  premises  mortgaged,  referring  to  the  page  and  book  of  the 
record  in  which  such  mortgage  is  recorded,  with  a  direction  to  the 
sheriff  not  to  levy  such  execution  upon  the  said  premises,  or  any 
part  thereof  ;  and  if  such  execution  shall  not  be  collected  of  the 
other  property  of  *the  defendant,  the  sheriff  shall  return  the  r#cfon 
same  unsatisfied,  in  whole  or  in  part  as  the  case  may  require.^ 
The  omission  of  the  attorney  to  make  the  indorsement  that  such 
property  is  exempt,  will  not  render  a  sale  thereof  valid.*  Lands 
held  in  trust  for  one  may  be  sold  on  execution  against  him  in  the 
cases,  and  in  the  manner  prescribed  in  the  first  chapter  of  the  second 
part  of  the  Revised  Statutes.^  But  no  such  sale  can  be  made  un- 
less the  defendant  has  the  whole  beneficial  interest.®  Where  there 
is  a  resulting  trust  in  favor  of  creditors,  the  land  maj^  be  sold  on 
the  execution  of  such  creditors.'^'  A  contingent  remainder  or  ex- 
pectancy is  not  subject  to  sale  on  execution  ;^  and  land  of  a  defend- 
antin  another  state  cannot  be  sold  by  a  sheriff  here.^  The  right  of 
redemption  of  the  debtor  is  not  subject  to  levy  and  sale  under  an- 
other execution.^"  Though  lands  are  held  adversely,  a  sale  thereof 
on  execution  will  be  valid.  Where  land  has  been  sold  on  execution, 
but  does  not  bring  sufficient  to  satisfy  the  judgment,  and  it  is  re- 
deemed by  the  defendant  or  by  a  grantee,  it  may  be  sold  again 
to  satisfy  the  balance,  though  the  return  day  has  passed  and  the 
term  of  office  of  the  sheriff  has  expired.^^ 

1  1  Caines'  Ca.  47;    Curtis  v.  Boot,  21  '  Wait  v.  Day,  4  Denio,  439;  Reid   v. 

111.  53.  Fitch,  11   Barb.   399;    Brewster    v. 

'■^  3  E.   S.  649,  §  45;  Delaplaine  v.  Hitch-  Power,  10  Paige,  Ch.  5fi2;  TlieOnta- 

cock,  6  Hill,  15.  rio  Bank  v.  Hoot,  3  Paige,  Ch.  478. 

"  S  R.  S.  649,  §  45-47.  "  Jackson    v.    Middleton,    52   Barb.   9; 
*  Delaplaine  v.  Hitchcock,  6  Hill,  15.  Baker  v.  Copenbarger.  15  111.  103. 

5  3  E.  S.  649,  §  40;  Wright  v.  Douglass,  °  Runk  v.  St.  .John,  29  Barb.  585. 

3  Barb.  555.  "  Watson  v.  Reissig,  24  111.  281. 

6  The  Ontario  Bank  v.  Boot,  3  Paige,  Ch.      »  Wood  v.  Colvin,  5  Hill,  228. 

478;  Bogart  v.  Perry,  17  John.  350. 
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§  499.  The  following  real  estate  is  exempt  by  statute  from  sale 
upon  execution ; « 

1.  A  seat  or  pew  occupied  by  a  householder  or  his  family  in 
any  house  or  place  of  public  worship ;  ^ 

2.  Land  set  apart  and  a  portion  of  wtich  has  been  actually  used 
for  a  family  or  private  burying-ground,  shall  not  be  subject  to  levy 
and  sale  by  any  execution  or  other  legal  process  whatever.  But 
such  exemption  shall  not  extend  to  more  than  one-fourth  of  an 
acre  of  land,  nor  to  any  building  or  erection  other  than  a  vault  or 
other  place  of  deposit  for  the  dead ;  nor  unless  the  owner  shall 

before  the  sale,*  have  made,  certified  and  acknowledged  in 
J  the  manner  required  for  the  acknowledgment  of  deeds,  a 
description  of  said  lauds,  and  procured  the  same  to  be  recorded  in 
the  ofSce  of  the  clerk  of  the  county  in  which  said  land  is  situated ; 
and  said  clerk  shall  record  the  same  in  the  proper  book  for  record- 
ing deeds,  and  in  the  same  manner;  ^ 

3.  In  addition  to  the  property  now  exempt  by  law  from  sale  un- 
der execution,  there  shall  be  exempt  by  law  from  sale  on  execu- 
tion, for  debts  contracted  after  the  first  day  of  January,  1851, 
the  lot  and  buildings  thereon,  occupied  as  a  residence,  and  owned 
by  the  debtor,  being  a  householder  and  having  a  familj-,  to  the 
value  of  one  thousand  dollars.  Such  exemption  sliall  continue 
after  the  death  of  such  householder,  for  the  benefit  of  the  widow 
and  family,  some  or  one  of  them  continuing  to  occupy  such  home- 
stead until  .the  youngest  child  becomes  twenty -one  years   of  age, 


1  3  E.  S.  645,  §  22;    [Code  Civ.  Proc,  § 
1390.] 

a  Ala.— R.  C.  1867,  §  2898. 

[Ariz.— R.  S.  1887,  §§  2071-2085.] 
Ark.— Dig.  1858,  p.  498;  [id.  1884,  §§ 

2994-3000.] 
Cal.— Dig.  1860,  p.  195;  Laws  1865,  p. 

302;    [Deer.    Codes  and  Sts.   1885, 

Vol.  2,  §§  1240,  1241.] 
[Dak.— Codes  1885,  p.  25.] 
111.— 1  St.  602;    Laws   1861,   p.    121; 

[Rev.  Sts.  1887,  pp.  676-677.] 
[la.— Rev.  Codc^,  1884,  p.  SGS.] 
Kan.— G-en.  St.  ISOS,  p.  47-J;   [Comp. 

L.  iy>-;5,  §  42.j4.] 
Md.— Laws  1861,  Ch.  7;   [Pub.  Gen'l 

L.  ISSS,  Vol.  2,  pp.  1270-1272.] 
Mich.— St.  18:i7,  p.    1217;  [How.  St. 

1882,  §S  4780,  7721-7729.] 
Minn.— Rev.  18li6,  p.  -196. 
Miss.— Rev.  Code,  p.  521);   [id.  lASO,  § 

124S  et  seq.];  Johnson  v.  Richard- 
son, o3  Miss.  462. 


3  R.  S.  646,  §§  26, : 
§  1395.] 


[Code  Civ.  Proc. 


Mo.— Gen.  St.  1865,  p.  639;   [2  R.  S. 

1889,  §  5435  et  seq.] 
Neb. — R.  S.  484;  [Comp.  L.  1SS7,  pp. 

239,  240,  451,  4.54.] 
N.  H.—Gen.  St.  1867,  p.  258;   [Gen'l 

L.  1878,  pp.  .-.47-549.] 
N.  C— L.  18.58,  p.   81;  L.  1867,  p.  81; 

L.  1S60,  p.  331. 
C— 2R.  S.  1145;  1  R.  S.  226. 
On.— Gen.  L.  208. 

[Greg.  Ann.  L.  1887,  Vol.  1,  p.  354.] 
S.  ('.—St.  1868,  p.  21. 
Tenn. — Code,  p.  428. 
[Utah— Comp.    L.    1888,    Vol.    2,   S 

3429.] 
Vt.— Gen.  St.  1863,  p.  455;  [R.  I^. 

1880,  §§  1884,  3201,  3211.] 
Wis. -11.  S.  785;  [id.  1878,  p.  783.] 
[Wyo.— Comp.  L.  1876,  pp.  340, 

341.]  ' 
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and  until  the  death  of  the  widow.  And  no  release  or  waiver  of 
such  exemption  shall  be  valid,  unless  the  same  shall  be  in  writing, 
subscribed  by  such  householder,  and  acknowledged  in  the  same 
manner  as  conveyances  of  real  estate  are  by  law  required  tn 
be  acknowledged.  To  entitle  any  property  to  such  exemption, 
the  conveyance  of  the  same  shall  show  that  it  is  designed  to 
be  held  as  a  homestead,  under  the  exeinptioii  act,  or  if  ah'eady 
purchased,  or  the  conveyance  does  not  show  such  design,  a  notice 
that  the  same  is  designed  to  be  so  lield,  shall  be  executed  and 
acknowledged  by  the  person  owning  the  said  property,  which 
shall  contain  a  full  description  thereof,  and  shall  be  recorded  in 
the  office  of  the  clerk  of  the  county  in  which  the  said  property  is 
situated,  in  a  book  to  be  provided  for  that  purpose,  and  known  as 
the  "  Homestead  Exemption  Book."  But  no  property  shall  be  so 
exempt  for  a  debt  contracted  for  the  purchase  thereof,  or  prior  to 
the  recording  of  the  aforesaid  deed  or  notice.  If,  in  the  opinion 
of  the  sheriff  holding  an  execution  against  such  householder,  the 
premises  claimed  by  him  or  her  as  exempt,  are  worth  more  than 
one  thousand  dollars,  he  shnll  summon  six  qualified  jurors  of  his 
county,  who  shall  upon  oatli,  to  be  administered  to  them  by  such 
sheriff,  appraise  said  premises,  and  if  in  the  opinion  of  the  jury, 
the  property  may  be  divided  without  injury  to  the  interests  of  the 
parties,  they  shall  set  off  so  much  of  said  premises,  including  the 
dwelling  house,  as  in  their  opinion,  shall  be  worth  one  thousand 
dollars,  and  the  residue  of  said  premises  may  be  advertised  and 
sold  by  such  sheriff.  In  case  the  value  of  the  premises  shall,  in 
the  opinion  of  the  jury,  be  more  than  one  thousand  dollars,  and 
cannot  be  divided  as  above  provided,  tliey  shall  make  and  sign  an 
appraisal  of  the  value  thereof,  *and  deliver  a  copy  thereof  , 
to  the  execution  debtor,  or  to  some  of  his  family,  of  suitable  '- 
age  to  understand  the  nature  thereof,  with  a  notice  thereof  attached, 
that  unless  the  execution  debtor  shall  pay  to  the  sheriff  the 
surplus  over  and  above  one  thousand  dollars,  within  sixty  days 
thereafter,  that  such  premises  will  be  sold.  In  case  such  surplus 
shall  not  be  paid  within  said  sixty  days,  it  shall  be  lawful  for  the 
sheriff  to  advertise  and  sell  said  premises,  and  out  of  the  proceeds 
of  such  sale,  to  pay  such  execution  debtor  the  sum  of  one  thousand 
dollars,  which  shall  be  exempt  from  execution  for  one  year  there- 
after, and  apply  the  balance  on  such  execution  ;  but  no  sale  shall 
be  made  unless  a  greater  sum  than  one  thousand  dollars  shall  be 
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bid  therefor,  in  which  case  the  sheriff  may  return  the  execution 
for  want  of  property  ;  i 

4.  The  site  and  building  owned  by  the  New  York  Historical  Soci- 
ety are  declared  exempt  from  sale  on  execution  for  debts  contracted 
after  the  passage  of  the  act  (not  incurred  for  the  erection  of  the 
building  or  the  purchase  of  the  premises)  so  long  as  such  site  shall 
be  owned  by  such  society.  But  to  entitle  it  to  such  exemption, 
said  society  shall  execute  a  declaration  of  the  use  of  said  pi'opert}-, 
with  a  particular  description  of  the  same,  which  shall  be  recorded 
in  the  ofBce  of  the  register  of  the  city  and  county    of  New  York;^ 

5.  The  property  of  any  association  formed  pursuant  to  the  "  act 
authorizing  the  incorporation  of  associations  to  erect  monuments  to 
perpetuate  the  memory  of  soldiers  who  fell  in  defense  of  the  Union, 
passed  March  30th,  1866,  is  declared  exempt  from  lev}"  and  sale 
on  execution. 3 

The  homestead  exemption  does  not  extend  to  executions  in  cases 
of  tort  or  for  costs  in  such  cases.*  Such  exemption  is  a  personal  right 
which  the  owner  cannot  convey  to  another  by  a  deed  of  the  premises 
as  against  a  judgment  creditor  of  his  grantor.^  The  statute  does 
not  exempt  the  property  from  being  bound  and  charged  by  a  judg- 
ment;  but  from  a  sale  on  execution  only  so  long  as  the  exemption 
shall  continue  in  force. ^ 

§  500.  No  levy  upon  land  is  necessary  under  an  execution.  The 
judgment  itself  is  the  lien,  and  the  execution  is  but  the  means  of 
enforcing  such  lien.  Giving  notice  of  the  sale  required  by  the 
statute,  under  the  execution,  is  sufficient." 

§  501.  The  time  and  place  of  holding  any  sale  of  real  estate,  pur- 
*2401  ^^^'^*  *^^  ^"y  execution,  shall  be  publicly  advertised,  pre- 
viously, for  six  weeks  successively^  as  follows  : 

1.  A  written  or  printed  notice  thereof  shall  be  fastened  up  [at 
least  forty  days  before  the  sale]  in  three  public  places  in  the  town 
where  such  real  estate  shall  be  sold,  and  if  such  sale  be  in  a  town 
different  from  that  in  which  tlie  premises  to  be  sold  are  situated, 
then  such  notice  shall  also  be  fastened  up  in  three  public  places  of 
the  town  in  which  the  premises  are  situated  : 

2.  A  copy  of  such  notice  shall  be  printed  once  in  each  week  in 
a  newspaper  of  such  county,  if  there  be  one  ; 

1  3  R.  S.  647,  §S  -'R-3'5.     [See  as  to  ex-      6  Allen  v.  Cooke,  2r,  Barb.  374-  Smith 

emption  of  homesteads,  Code  Civ.  v.  Broclcett  36  Barb   "i7I      ' 

Proc.  §§  1397,  ]4l)2.]  e  Smith  v.  Broclcett,  3(i  Barb "  571 

2  3  K.  S.  (US,  §§  34,  3.-.,  36.  '  Wood  v.  Colvin,  5  Hill,  228;  Fitch  v 

3  Laws  ISHH,  c.  274,  §  6.  Tyler,  34  Me.  463. 
*  Lathrop  v.  Singer,  39  Barb.  396. 
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3.  If  there  be  no  newspaper  printed  in  such  county,  and  the 
premises  to  be  sold  are  not  occupied  by  any  peisou  against  whom 
the  execution  is  issued,  or  some  person  holding  the  same  as  tenant 
or  purchaser  under  such  person,  then  such  notice  shall  be  published 
■in  the  state  paper  once  in  each  week.i 

It  has  been  held  a  sufficient  compliance  with  the  above  require- 
ments if  the  notices  are  posted  forty-two  days  previous  to  the  sale 
and  published  in  six  successive  numbers  of  a  weekly  newspaper, 
although  the  first  publication  may  be  less  than  six  weeks  prior  to 
the  sale.^ 

§  502.  In  every  such  notice,  the  real  estate  to  be  sold  shall  be 
described  with  common  certainty,  by  setting  forth  the  name  of  the 
township  or  tract,  and  the  number  of  the  lot,  if  there  be  any,  and  if 
there  be  none,  by  some  other  appropriate  description.^ 

§  503.  When  real  estate,  offered  for  sale  by  virtue  of  any  execu- 
tion shall  consist  of  several  known  lots,  tiacts  or  parcels,  such  lots, 
tracts  or  parcels  shall  be  separately  exposed  for  sale ;  and  if  any 
person  claiming  to  be  the  owner  of  such  real  estate,  or  of  such  lots, 
tracts  or  parcels,  or  either  of  them,  or  claiming  to  be  entitled  by 
law  to  redeem  any  such  portion,  shall  require  such  portion  to  be 
exposed  for  sale  separately,  it  shall  be  the  duty  of  the  sheriff  to  ex- 
pose the  same  for  sale  accordingly.  No  more  of  any  real  estate  shall 
be  exposed  for  sale  than  shall  appear  necessary  to  satisfy  the  execu.- 
tion.*  If  the  sheriff  sells  more  than  what  in  tlie  exercise  of  a  sound 
discretion,  will  appear  sufficient  to  satisfy  the  execution,  if  it  can  be 
separated,  the  sale  will  be  set  aside  ;  and  if  there  is  any  abuse,  the 
officer  will  be  decreed  to  pay  costs.''  The  estate  and  interest  of  sev- 
eral defendants  in  a  parcel  of  land  held  in  common  should  be  sold  to- 
gether and  not  separately,  unless  some  one  claiming  to  be  the  owner 
of  some  portion  *  of  the  estate,  or  claiming  to  be  entitled 
by  law  to  redeem  any  portion,  shall  require  such  portion  L 
to  be  sold  separately,  when  it  shall  be  so  sold.*" 

1  3  R.  S.  6.50,  §  48;  [Code  Civ.  Proc.  §  Stephens  v.  Baird,  9  Cow.  274;  Grofe 

14.34.     See  Wood  v.  Moorehouse,  45  v.  Jones,  0  Wend.  522 ;    Woods  v. 

N.  T.  369;  Olcott  v.  Eobinson,  21  Monell,  1  .John.  Ch.  502. 

N.  T.  150;  O'Donnell  v.  Lindsay,  ^  Tiernan  v.  \Vilson,  6  .Jolm.  Cli.  411. 

39  N.  Y.  Super.  Ct.  523.]  «  JSTeilson  v.  jSTeilson,  5  Barb.  565  ;  Tyler 

2  Olcott  V.  Robinson,  20  Barb.  148;  s   c.  v.  Wilkinson,  27  Ind.  450  ;   WriErht 

21  N.  Y.  150.  V.    Yates,  30  Ind.    185  ;    Id.   332  ; 

5  3R.  S.  650,  §49;  [Code  Civ.  Proc.  §  Swale  v.  Champion,  16  Ind.  165  ; 
1435.  See  Porter  v.  Pierce,  2  Weeli.  Benton  v.  Wood,  17  Ind.  260  ;  Mar- 
Dig.  379;  O'Donnell  v.  Lindsey,  39  tin  v.  Hargardine,  46  111.  322;  Tall- 
N.  Y.  Super.  Ct.  523.]  man  v.  Jackson,  1  Minn.   183  ;  13 

*  3  E.  S.  650,  §  52;   Jackson  ex  d.  Van-  Iowa  424  ;  White  v.  Watts,  18  la. 

derlyn  v.  Newton,  18    John.   355;  74. 
McDonald  v.  Neilson,  2  Cow.  13  ;6 
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§  504.  Upon  the  sale  of  any  premises,  if  tliey  be  of  leasehold 
property,  where  the  lessee  or  assignee  of  the  lease  shall,  not  be 
possessed  of  at  least  five  j'ears  unexpired  term  of  the  lease  at  the 
time  of  the  sale,  tliere  will  be  no  right  of  redemption,  and  the 
sheriff  must  execute  a  conveyance  thereof  to  the  purchaser.^  But 
if  the  lands  sold  are  held  in  any  other  way,  tlie  officer  making  the 
side  shall  make  out  and  subscribe  duplicate  certificates  of  such 
sale,  containing, 

1.  A  particular  description  of  the  premises  sold; 

2.  The  price  bid  for  each  distinct  lot  or  jjarcel ; 

3.  The  whole  consideration  money  paid  ; 

4.  And  the  time  when  such  sale  will  become  absolute,  and  the 
purchaser  will  be  entitled  to  a  conveyance  pursuant  to  law.^ 

One  of  said  certificates  shall,  witliin  ten  days  after  such  sale, 
be  filed  in  the  office  of  the  clerk  of  the  county,  and  the  other  shall 
be  delivered  to  the  purchaser.  If  there  be  two  or  more  pur- 
chasers, a  certificate  shall  be  delivered  to  each.^  But  the  neglect 
of  the  sheriff  to  file  the  certificate,  will  not  render  the  sale  void. 
The  statute  in  this  respect,  is  director}'"  merely,  and  such  filing  is 
not  a  condition  precedent.*  Where  the  certificate  is  irregular, 
erroneous  or  defective,  the  court  will,  on  motion,  allow  the  sheriff 
to  amend  the  same,  on  his  own  application,  or  of  any  party  in  in- 
terest.^ Whenever  any  such  certificate  is  filed  by  the  sheriff  in 
the  office  of  the  clerk  or  register  of  any  count}*,  it  shall  be  the  duty 
of  the  clerk  or  register  immediately  to  record  the  same  in  a  book 
to  be  kept  by  him  for  that  j)urpose  and  the  same  shall  be  properly 
indexed  in  the  name  of  the  defendant  or  defendants  in  the  judg- 
ment ;  for  which  service  the  clerk  or  register  shall  be  entitled  to 
the  same  fees  allowed  him  for  recording  conveyances,  to  be  paid 
by  the  sheriff  out  of  the  avails  of  the  sale,  except  in  counties 
where  the  clerk  or  register  is  a  salaried  office.  And  the  record 
thereof,  or  a  certified  copy  of  such  record,  shall  be  evidence  of  the 
facts  therein  contained  in  all  courts  and  places  as  if  the  original 
record  was  produced.^ 

1  .3  Tt.  S.  058,  §  9.5  ;  Ex  parte  Wilson,  J  Week.  Dig.  128;  Bowers  v  Arnox 

Hill  l.;0  ;  The  People  ex  rel.  Sears  33  N.  Y.  Supr.  Ct.  536;  Jackson  v'. 

V.  Westervelt,  17  Wend.  (■)74  ;   AVcst-  Young,  5  Cow.  259  ] 

ervelt  v.  The  People  ex  rel.  Sears,  *  Jackson  ex  d.    Hooker  %     Youn<'    5 
20  Wend.  410.  Cow.  209.  ioun„,  o 

^  [Code  Civ.  Proc.  §  1438,  see  Moreu  v.  ^  Oansevoort  v.  Gilliland    1  Cow    '^18  • 
VVhitt,  11  Barb.  174.]  Smith  v.  Hudson,  1  Cow.  43iV  "  '  ' 

8  3  K,S.  051,  §§511,57;   [Code  Oiv.  Proc.  ^S   R.    S.    651,    §§  .58    ,59;   rCode  Civ 
§1439;  see  O'Brien  V.  Ilasha-cn.  20  Proc,  §  1439  1        '         '   L'^  "ue  ^.iv. 

How.  Pr.  504;  ('lute  v.  Enierick,  10 
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*§  505.  Any  officer  who  shall  sell  any  reiil  estate,  without   r^.^^^) 
the  previous  notices  required,  or  otherwise  than  in  the  man- 
ner prescribed  in  the  statute,  and  hereinbefore  mentioned,  shall  for- 
feit one  thousand  dollars  tf)  tlie    party  injured,  in  addition  to  any 
damages  whicli  such  party  may  sustain. ^ 

§  506.  The  title  will  pass  in  such  cases,  though  the  sheriff  may 
be  liable  to  the  party  aggrieved  for  any  damages  he  may  sustain 
by  reason  of  any  wilful  omission  or  neglect  on  his  part.^  Nor  will 
the  title  of  the  purchaser  be  affected  by  anything  that  occurs  be- 
tween the  parties  subsequent  to  the  sale,  if  he  is  not  a  party  there- 
to, or  to  the  judgment.^  Nor  does  his  title  depend  upon,  nor 
can  it  be  affected  by  the  sheriff's  return  to  the  process,  whether 
such  return  be  incorrect,  irregular,  or  insufficient,  or  whether  lie 
make  any  return  or  not.  It  is  enough  for  the  purchaser  that  the 
officer  had  authority  to  sell,  and  did  sell  and  convey  to  him.*  Nor, 
as  has  been  seen,  is  it  material  whether  the  sheriff  filed  the  certifi- 
cate of  sale  required  by  statute.^ 

§  507.  Wheu  there  are  surplus  moneys  arising  from  the  sale  of 
lands  on  execution,  tliose  having  liens  upon  the  lands  sold,  have 
the  same  liens  upon  the  surplus  moneys  which  they  had  upon  the 
lands  previous  to  such  sale.^  While  surplus  moneys  are  in  the 
hands  of  the  sheriff,  they  are  subject  to  the  control  of  the  court, 
and  if  another  execution  comes  to  the  sheriff's  hands  before  the 
surplus  moneys  are  disposed  of,  it  will  direct  how  to  apply  them 
on  such  execution.''  And  a  junior  judgment  creditor  is  entitled 
to  an  order  of  the  court  for  a  surplus  remaining  in  the  hands  of 
the  sheriff  on  the  sale  of  the  debtor's  real  estate,  after  satisfying 
the  senior  judgment  under  which  the  sale  was  had,  and  is  not  con- 
fined to  the  remedy  of  redemptinn.s  If  no  such  order  is  made, 
the  sheriff  should  pay  over  the  surplus  moneys  to  the  clerk  of  the 
court  where  the  execution  is  returnable,  and  leave  the  parties  in 
interest  to  apply  to  the  court  for  the  proper  distribution  thereof. 

§  508.  If,  as  has  been  seen,  the  premises  sold  be  held  by  lease, 
of  which  there  is  not,  at  the  time  of  the  sale,  an  unexpired  term  of 

1  3  E.  S.  G.50,  §   .51;  [Code  Civ.   Proc.  Monell,  1  .John.  Ch.  .502;  ^Ylleatou 

§  1436.     See  Van  Gelder  v.  HoUen-  v.  .Sexton's  Lessees,  4  Wlieat  ,506  ; 

back,  46  Hun,  432;  Wood  v.  More-  Jackson  ex  d.   Hill  v.  Streeter,  5 

house,  4.5  N.  Y.  368  ;  Perce  v.  Hal-  Cow.  529. 

bert,  1  How.  Pr.  23.5.]  5  Jackson  ex  d.   Hooker  v.  Young,  5 

2  Evans  V.  Parker,  20  Wend.  622;  Neil-  Cow.  2i;0. 

son  V.  Neilson,  5  Barb.  56-5.  o  Averill  v.  Loucks,  6  Barb.  470, 

2  Jackson  ex  d.  McCrea  v.  Bartlett,  8  '  Van  Nest  v.  Yeomans,  1  Wend.  ST. 

John.  281.  8  The  People  ex  rel.  Hasbrouck  v.  Uls- 
*  Cow.  cS;  Hill's  notes  1094  ;  Woods  v.  ter  Com.  Pleas,  18  Wend.  628. 
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at  least  five  years,  there  will  be  no  right  of  redemption,  and  the 
purchaser  at  the  sale  will  be  entitled  to  a  conveyance  by  the 
sheriff,  and  consequently  to  the  immediate  possession  of  the  prem- 
*94Qi  'ses  sold.i  But  *if  the  lessee  or  his  assignee  shall  be  pos- 
sessed  of  at  least  five  years  unexpired  term  of  the  lease  at  the 
time  of  the  sale ;  ^  or  if  the  land  is  held  by  the  defendant  in  any  other 
way,  his  right  and  title  thereto  shall  not  be  divested  by  such  sale, 
until  the  expiration  of  fifteen  months  from  the  time  of  such  sale.^ 
This  however  will  not  prevent  the  creditor  reaching  such  right  of 
possession  by  a  creditor's  bill,  or  by  proceedings  supplementary  to 
the  execution.*  And  it  is  provided  by  statute  that  any  person  en- 
titled to  the  possession  of  lands  or  tenements  sold  under  execution 
may  until  the  expiration  of  fifteen  months  from  the  time  of  such 
sale,  use  and  enjoy  the  same  as  follows,  without  being  deemed 
guilty  of  waste  : 

1.  He  may,  in  all  cases,  use  and  enjoy  the  premises  sold,  in  the 
like  manner  and  for  the  like  purposes,  in  and  for  which  they  were 
used  and  applied,  prior  to  such  sale,  doing  no  permanent  injury  to 
the  freehold ; 

2.  If  the  premises  sold  were  buildings,  or  any  other  erections,  he 
may  make  necessary  repairs  thereto  ;  but  he  shall  make  no  altera- 
tions in  the  form  or  structure  thereof; 

3.  If  the  premises  sold  were  land,  he  may  use  and  improve  the 
same  in  the  ordinary  course  of  husbandry  ;  but  he  shall  not  be  en- 
titled to  any  crops  growing  thereon,  at  the  expiration  of  the  said 
fifteen  months ; 

4.  He  may  apply  any  wood  or  timber  on  such  land  to  the  neces- 
sary reparation  of  any  fences,  buildings  or  erections,  which  may  have 
been  thereon  at  the  time  of  sale  ; 

5.  If  the  land  sold  is  actually  occupied  by  such  person,  he  may 
take  necessary  firewood  therefrom,  for  the  use  of  his  familj'.^ 

§  509.  If  the  person  against  whose  property  the  execution  shall 
have  been  issued,  or  any  person  who  may  be  in  possession  of  the 
premises  sold,  shall  at  any  time  after  the  sale  of  such  premises,  and 
before  the  time  allowed  for  redeeming  the  same,  do  any  act  of  waste 
thereon,  or  shall  threaten  or  make  preparations  to  commit  waste 
thereon,  the  purchaser  of  such  premises  or  his  authorized  agent, 

1  Ante,  §  504.  *  Rich  v.  Baker.  3  Deuio  79;  Code,   § 

2  3  R.  S.  658,  §  95;   [repealed  L.  18S0,  i-.  2il2,  &o. 

2J5];  Ex  parte  Wilson,  7  Hill  150.         ^  2  R.  S.  622,  §    17;  [Code  Civ.  Pro.,  § 
*  3  R.  S.  655,  §  78;  [repealed  L.  1880,  c.  1441.] 

245.] 
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may  apply  by  petition  to  any  justice  of  th&  supreme  court,  or  to  the 
county  judge  of  any  county,  for  an  order  restraining  such  wrong 
doer  from  the  commission  of  any  farther  waste  on  such  premises.i 
If  such  officer  shall  be  satisfied  by  due  proof  that  waste  has  been 
actually  committed  by  the  person  against  whom  the  application  is 
made,  or  that  the  same  has  been  threatened,  or  that  preparations 
for  committing  *ithave  been  made  by  such  person,  such  offi- 
cer  shall  grant  an  order  restraining  such  person  from  the  L 
commission  of  any  waste  on  the  premises  so  sold.^  If  such  person 
shall,  after  the  service  on  him  of  a  copy  of  such  order,  commit  any 
waste  in  violation  of  such  order,  he  shall  be  liable  to  be  proceeded 
against  and  punished  in  the  same  manner  as  for  a  violation  of  an 
injunction  to  stay  waste."^  When  complaint  shall  be  made  of  the 
violation  of  any  such  order,the  court  or  officer  may  order  notice  to 
be  given  to  the  person  complained  of,  to  show  cause  why  he  should 
not  be  committed,  if  from  the  circumstances  of  the  case  they  shall 
judge  such  order  expedient.*  And  upon  satisfactory  proof,  of  such 
violation,  such  court  or  officer  shall  issue  a  wari-aut  to  the  sheriff 
of  the  county,  reciting  such  order  and  the  proof  of  the  violation 
thereof,  and  thereby  commanding  such  sheriff  to  commit  such  de- 
fendant to  close  confinement,  for  such  term  of  time,  not  more  than 
one  year,  as  shall  be  deemed  expedient,*  and  the  sheriff  shall  execute 
such  warrant  accordingly,  and  shall  commit  the  person  named  there  ■ 
in,  without  allowing  him  the  liberties  of  the  jail.^  Such  warrant 
may  be  superseded,  and  such  person  may  be  discharged  by  the 
court  or  officer  committing  him,  upon  receiving  a  bond,  in  such 
penalty  and  with  sucli  sufficient  sureties,  as  such  court  or  officer 
may  approve,  to  the  person  applying  for  the  warrant  of  commitment, 
conditioned  that  such  prisoner  shall  not  commit  any  waste  on  such 
premises ;  which  bond  shall  be  delivered  to  such  applicant  for  his 
use,  and  to  be  prosecuted  by  him  for  any  breach  of  the  condition 
thereof.'' 

§  510.  Though  the  defendant  in  the  execution  is  entitled  to  the 
possession,  and'the  rents  and  profits  and  lands  sold  on  execution 
until  the  expiration  of  the  time  for  redemption,  yet  if  such  premises 
are  not  redeemed  by  the  debtor,  his  heirs  or  assigns,  and  a  deed  is 

■  1  3  R.  S.  623,  §  18;  [Code  Civ.  Pro.,  §     '  3  r.  S.  623,  §  22;  [Code  Civ.  Pro.,  § 

1440.]  1444.; 

2  3  R.  S.  623,  §  19;  [Code  Civ.  Pro.,  §     »  3  R.  S.  624,  §  24;   [Code  Civ.  Pro.,  § 

1442.1  1444.] 

8  3  R.  S.  623,  §  20;  [Code  Civ.  Pro.,  §     '  3  R.  S.  624,  §  24;  [Code  Civ.  Pro.,  § 

1443.]  1444.] 

«  3  R.  S.  623,  §  21;  [Code  Civ.  Pro.,  § 

1444.] 
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executed  in  pursuance  of  the  sale,  the  grantee  in  such  deed,  shall  ba 
deemed  vested  with  the  legal  estate  from  the  time  of  the  sale  on 
execution,  for  the  purpose  of  maintaining  an  action  for  waste  or  any 
other  injury  to  such  real  estate,  committed  on  such  premises  after 
such  sale.^ 

§  511.  At  law  a  judgment  is  a  lien  on,  and  attaches  itself  to  the 
whole  legal  estate  which  the  debtor  has  in  the  land  at  the  time  of 
the  docketing  of  the  judgment  whatever  that  right  is.     And  if  it  is 
but  for  the  life  of  the  debtor,  the  purchaser  on  sheriff's  sale  holds 
in  subordination,  and  not  in  hostility  to  the  title  of  the  reversioner.^ 
*And  this  lien  cannot,  without  the  assent  of  the  creditor,  be 
-"  detached  or  displaced  by  any  species  of  alienation,  or  bj'  any 
subsequent  event  whatever.     Thus  where  a  judgment  is  obtained 
against  one  before  marriage,  a  purchaser  at  sheriff's  sale  under  the 
execution  upon  such  judgment  takes  the  premises  free  from  right  of 
dower  of  the  widow  of  such  judgment  debtor,  though  the  premises 
were  sold  after  the  marriage.^  The  effect  of  the  judgment  is  the  same 
in  equity,  except  that  a  purchaser  under  the  judgment  will  take  the 
land  subject  to  any  equitable  claim  thereon,  which  was  prior  in  point 
of  time  to  the  judgment,  and  of  which  the  purchaser  had  notice 
at  or  before  the  sheriff's  sale  of  the  propert3\*     Thus  he  will  take  the 
land  subject  to  prior  contract  for  the  sale  thereof,  or  subject  to  an 
agreement  to  give  a  mortgage  thereon,  or  subject  to  the  payment 
of  the  purchase  money,  where  the  seller  retains  a  lien  for  the  paj-- 
ment  of  the  same.^     Fixtures  and  growing  crops  do  not  pass  to  the 
purchaser.^    On  a  sale  of  lands  the  sheriff  can  only  deliver  tlie  legal 
possession,  and  in  order  to   obtain  actual  possession,  where  it  is 
refused  by  the  defendant,  the  purchaser  must  resort  to  the  statute 
remedy  of  summary  proceedings  to  obtain  possession  of  lands,"  or 
to  an  action  of  ejectment. 

§  512.  But  if  the  judgment  be  void,  or  the  execution  void  and 
not  merely  voidable,  and  is  subsequently  set  aside  ;  *  or  the  judg- 
ment was  entered  after  the  death  of  the  defendant ;®  or  the  land 

1  .3  R.  S.  655,  §  78;  Id.  622,  §  15;  Boyd  e  Vauglian  v.  Halderman.  33  Pa.  St.  522; 

V.   Hoyt,  5  Paige  Ch.  65;  Rich  v.  Harlan  v.  Harlan,  20  Pa.  St.  303; 

Baker,  3  Denio  79.  Cassily  v.  Rhodes,  12  O.  88. 

'  Burhans  v.   Van  Zandt,  7  N.  Y.  523;  '  3R.  S.  830,  §  28;  Beggs  v.  Thomijson,  2 

.Jackson  ex  d.  Stone  v.  Scott,    IS  O.  97;  Brown  v."  Betts,    13   Wend. 

John.  94.  2!i;   Birdsall  v.  Phillips,  17  Wend. 

8  Sanford  v.  McLean,  3  Paige  Ch.  117.  464;  Hallenbeckv.  Garner  20  Wend. 

^  Santord  v.  McLean,  3  Paige  Ch.  117;  22. 

In  the  matter    of  the  Petition  of  ^  Woodcock  v.  Bennet,  1  Cow.  771. 

Howe,  1  Paige  Ch.  125.  9    3  R.  S.  638,  §  8;  Nichols  v.  Chapman, 

^  In  re  How,  1  Paige  Ch.  125;  Sweety.  9  Wend.  452;    Stymets  v.   Brooks' 

Green,  1  Paige  Ch.  473.  10  Wend.  206.                                     ' 
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was  exempt  from  sale  on  execution,^  the  purchaser  at  sheriff's  sale 
acquires  no  title.  So  too,  where  the  judgment  has  been  paid  or 
otherwise  satisfied,^  or  where  the  sheriff  neglects  to  return  an  ex- 
ecution, and  is  iined  the  amount  thereof,  and  causes  another  to 
pay  the  same  and  take  an  assignment  for  his  benefit,  a  sale  of  tho 
real  estate  of  tlie  defendant  by  such  sheriff  will  be  void.^  And 
so,  too,  if  the  lands  are  insufficiently  described  in  the  notice  of  sale, 
as  where  they  were  designated  merely  as  "  all  the  lands  and  tene- 
ments of  the  defendant  and  being  in  the  HardenburgU  patent," 
the  sale  was  held  void  for  uncertainty.*  These  are  cases  where 
the  sale  is  absolutely  void.  In  others  the  sale  will  be  set  aside,  if 
there  is  any  abuse  of  the  powers  of  the  slieriff  in  *making  r*04« 
the  sale,  amounting  to  a  fraud  upon  any  of  the  parties,  as 
where  ten  thousand  dollars  worth  of  real  estate  was  sold  together 
to  satisfy  a  judgment  of  one  hundred  dollars,  and  the  premises 
were  so  situated  that  a  portion,  which  would  probably  have 
brought  sufficient  to  satisfy  the  judgment,  could  conveniently 
have  been  sold  separately.^  And  so  a  sale  was  set  aside,  where 
on  an  execution  for  ten  dollars  and  twenty-five  cents,  the  sheriff 
sold  two  lots  containing  four  hundred  and  forty-six  acres,  a  moiety 
of  which  belonged  to  the  defendant,  and  was  worth  eight  hundred 
dollars,  for  the  sum  of  thirteen  dollars.''  And  if  the  sheriff  sells 
together,  under  the  general  description  of  a  lot  of  land  of  a  cer- 
tain number,  which  is  in  truth  divided  into  separate  farms,  the 
court  will  set  aside  such  sale.^ 

§  513.  As  a  general  rule,  a  sale  of  lands  to  a  bona  fide  pur- 
chaser, under  an  execution  upon  a  judgment  against  the  owner 
thereof,  where  such  lands  are  not  exempt  from  sale  of  execution,^ 
will  not  be  avoided  tliough  the  judgment  be  reversed  for  error.^ 
The  revisers  of  the  statutes,  however,  contemplate  that  a  case  maj- 
occur,  where  a  sale  would  be  avoided  by  the  reversal  of  the  judg- 
ment.    And  hence  they  have  provided  for  the   relief  of  one   who 

^  Talbott    V.  Chamberlain,  3  Paige  Ch.  Stead's  ex'r  v.    Cowrie,  4  Cranoli, 

219;Bigelow  V.  Fincli,  llBarb.  498;  403;    The   Mohawk    Bank   v.    At- 

GrifHn  v.  Spencer,  6  Hill  225.  water,  2   Paige  Oh.  ^>i ;   Woods  v. 

-  Cameron  v.  Irvin,  .")  Hill  272;    Wood  Monell,  1  John.  Ch.  502. 

V.  Colvin,   2   Hill  228;  Neilson  v.  '  Jackson  ex.  d.  Vandci-lyn  v.  Newton, 

..     Neilson,  .T  Barb.  , 56.5 ;  Jackson  ex  d.  IS  John.  3.5.5. 

Saunders  v.  Cadwell,  1  Cow.   (!22;  «  Talbot  v.   C:hamberlain,  3   Paige  Ch. 

Swan  V.  Saddlemire.  8  Wend.  676.  219  ;    Bigelow  v.   Finch,   11   Barb. 

3  Carpenter  v.  Stilwell.  11  N.Y.  61.  498  ;  Griffin  v.  Spencer  ;  6  Hill  525. 

*  Jackson  ex  d.  Carman    v.  Eosevelt,  "  Woodcock  v.    Bennett,   1   Cow.  711  ; 

13  dohn.  97;  3  R.  S.  6.50,  §49.  Wood  v.   Jackson  ex  d.  Genet,  8 

5  Groff  V.  Jones,  6  Wend.  522.  Wend.  9. 

«  Tieman  v.  Wilson,  6  John.  Ch.  411  ; 
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has  been  evicted  from  lands  purchased  by  him,  by  reason  of  the 
judgment  upon  which  such  execution  issued,  being  revoked  or 
reversed,^  in  addition  to  the  provision  already  existing  for  the  re- 
lief of  one  so  evicted  by  reason  of  any  irregularity  in  the  pro- 
ceeding concerning  the  sale.^  And  it  is  provided  by  the  Code 
that  where  a  judgment  has  been  taken  against  an  absent  defend- 
ant, who  is  subsequently  allowed  to  defend,  and  where  the  defence 
is  successful,  and  the  judgment  or  any  part  has  been  collected, 
or  otherwise  enforced,  such  restitution  may  thereupon  be  com- 
pelled as  the  court  directs  ;  but  the  title  to  property  sold  under 
such  judgment  to  a  purchaser  in  good  faith,  shall  not  be  thereby 
affected.^  And  so,  irregularities  in  the  judgment,  or  the  execu- 
tion, where  they  do  not  render  them  absolutely  void  ;  *  or  in  the 
sale  by  the  officer,  as  where  the  sheriff  omits  to  give  the  notice  of 
the  sale  required,  or  they  are  torn  down  ;  ^  or  where  the  sheriff 
*2471  ®®^^^  lands  before  searching  for  *and  selling  the  goods  and 
chattels  of  the  defendant,  will  not  render  a  sale  to  a  bona 
fide  purchaser  invalid,  if  the  lands  are  liable  to  be  sold  upon  such 
execution. 

1  3  R.  S.  658,  §  68,  sub.  2  ;    [Code  Civ.  Wend.  9  ;  Jackson  ex  d.  Carman  v. 

Proc.  §  1479,  subd.  2.]  Eosevelt,  13  John.  97  ;  Jackson  ex 

2  Id.  sub.  1  ;   [Code  Civ.  Proc.  §   1479,  d.    Ten  Eyck  v.  Walker,  4  Wend. 

subd.  1.]  462  ;    Jackson  ex  d.   Saunders  v. 

8  Code,   §   135  ;    Kissock  v.   Grant,  34  Cadwell,  1  Cow.  622. 

Barb.  144.  5  3  r.  g.  gsi^  §  54  ;    ^god  v.  More- 

*  Woodcock  V.   Bennett,  1  Cow.  711  ;  house,  1  Lans.  405. 

Wood  V.  Jackson,  ex  d.  Genet,  8 
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CHAPTER  XXIX. 

OF   THE   REDEMPTION   OF    LANDS   SOLD.O 

§  514.  The  rights  of  debtors  and  creditors  under  the  laws  of 
this  state,  concerning  the  redemption  of  lands  sold  on  execution, 
and  the  mode  of  proceeding  in  such  cases,  are  pointed  out  in  this 
chapter.  And  although  a  failure  by  a  creditor  to  comply  with 
the  requirements  of  the  statute  may  prejudice  the  rights  of  one 
seeking  to  redeem,  it  will  be  immaterial  to  the  sheriff.  His  duties 
in  cases  of  redemption  are  simple  and  easily  discharged.  He  is  to 
receive  any  papers  which  may  be  left  with  him  by  any  person 
seeking  to  redeem,  and  retain  them  for  the  inspection  and  benefit 
of  those  interested ;  and  receive  and  pay  over  to  the  person  en- 
titled thereto,  any  moneys  which  may  be  paid  to  him  on  any  re- 
demption ;  and  when  any  such  redemption  has  been  made,  he  is 
to  give  to  the  party  redeeming  a  proper  certificate  thereof,  and  in 
certain  cases  he  is  also  to  make  and  file  a  similar  certificate  in  the 
office  of  the  county  clerk  ;  and  when  the  time  for  redeeming  has 
expired,  to  execute  a  deed  to  tlie  person  entitled  thereto  of  the 
premises  sold.  But  the  sheriff  should  not  assume  to  decide 
whether  any  party  seeking  to  redeem  is  or  is  not  entitled  to  do 
so ;  nor  whether  he  has  or  has  not  complied  with  the  provisions  of 
the  statute.  These  are  questions  with  which  he  has  little  to  do, 
and  in  all  such  cases  he  should  leave  the  rights  of  parties,  and  all 
questions  touching  the  regularity  of  the  proceedings,  to  be  settled 
by  those  in  interest. 

§  51.5.  Within  one  year  from  the  time  when  any  sale  shall  have 
been  made,  the  real  estate  so  sold,  or  any  distinct  lot,  tract  or  por- 
tion that  may  have  been  separately  sold,  may  be  redeemed, 

a  [Ark.— Dig.  1884,  §§  3067-3072.]  Minn.— R.  S.  1866,  p.  487. 

Cal.— Dig.  1860,  p.  197;  [Deer.  Codes  [Neb.— Comp.  L.  1887,  p.  802.] 

<fe  Sts.  1885,  vol.  3,  §§  701-707.]  Nev.-St.  1869,  p.  234. 

[Dak.— Codes  1885,  p.  102.]  [N.  C— Batt.  Rev.  1873,  p.  391.] 

111.— 1  St.  607;  2  St.  975;  [Rev.  Sts.  On.— Gen.  L.  208. 

1887,  pp.  865-867.]  [Oreg.  Ann.  h.  1887,  vol.  1,  pp.  366- 
la.— Rev.   1860,  p.   608;  [Rev.  Code,  373.] 

1884,  p.  765.]  Tenn.— Code,  p.  432. 

[Mass.-Pub.    Sts.    1887,    pp.    1012-  [Utah.— Comp.    Laws    1888,    vol.    1, 

1014.]  §§.3443-3451.] 

[Mich.— How.  St.  1882,  §§0120-6124.]  Wis.— R.  S.  787;  [Id.  1878,  p.  786. 
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1.  By  the  person  against  whom  the  execution  was  issued,  and 
whose  right  and  title  were  sold  in  pursuance  thereof;  or, 

2.  If  any  such  person  be  dead,  by  liis  devisee  of  the  premises 
sold,  if  the  same  shall  have  been  devised  ;  and  if  the  same  shall 
not  have  been  devised,  by  the  heirs  of  such  person  ;  or, 

3.  By  any  grantee  of  sucli  person  who  shall  liave  acquired  an 
absolute  title  by  deed,  sale  under  mortgage,  or  under  an  execution, 
*24.81   ^^'  ^y  **ny  other  means,  to  the  premises  sold,  oi-  to  any  lot, 

tract,  parcel  or  portion  which  shall  have  been  separately 
sold.^  The  trustees  of  an  absconding  debtor  are  entitled  to  redeem 
as  grantees  of  such  debtor.^  One,  however,  entitled  to  a  sheriff's 
deed,  but  which  he  has  not  obtained,  is  not  entitled  to  redeem  as 
a  grantee,  even  though  lie  was  prevented  from  obtaining  such  deed 
by  injunction  at  the  suit  of  the  judgment  debtor.^  A  mortgagee 
or  his  assignee,  however,  is  not  considered  a  grantee,  within  the 
statute.  He  can  only  redeem  as  a  creditor  of  the  judgment 
debtor.*  One  having  an  equitable  title  to  the  land  must  redeem 
within  the  same  time  and  in  the  same  manner  as  if  he  had  the 
legal  title,  and  not  as  a  judgment  creditor.^ 

§  516.  Any  heir  or  devisee  of  the  person  against  whom  the 
execution  was  issued,  and  any  grantee  of  such  person  who  shall 
have  acquired  an  absolute  title  to  a  portion  of  the  estate  sold,  or  to 
a  portion  of  any  lot,  tract  or  parcel  that  shall  have  been  separately 
sold  may  redeem  the  lot,  tractor  parcel  so  sold,  on  the  same  terms, 
and  in  the  same  manner  as  if  he  were  grantee  of  the  whole  lot,  tract 
or  parcel,  and  shall  have  the  same  remedy  to  enforce  contribution 
from  those  who  shall  own  the  residue  of  such  tract,  lot  or  parcel, 
as  if  the  sum  required  to  be  paid  by  him  to  effect  such  redemption, 
had  been  collected  by  a  sale  of  the  portion  belonging  to  such  gran- 
tee.^ 

§  517.  If  there  be  several  persons  having  undivided  shares,  as 
joint  tenants,  or  as  tenants  in  common,  in  the  premises  sold,  or  in 
any  particlar  lot  or  tract  sold,  each  person  having  such  title  may 
redeem  the  share  or  interest  belonging  to  him.^ 

§  518.  Such  redemption  by  the  judgment  debtor,  his  heirs,  devi- 
sees or  grantees,  must  be  made  within  one  year  from  the  time  when 


1.3  R.   S.   651,  §§  61,   62;    [Code  Civ.  ^  Rugsell  v.  Allen,  10  Paige  Ch.  240. 

Proc,  §  1446,  etseq.]  6  3  r.  g.  652,  §  63;   [Code  Civ.  Proc, 

2  Phyfe  V.  Riley,  15  Wend.  248.  §   1447] ;  Robertson  v.   Dennis,   20 

8  Lathrop  v.  Nellis,  22  Wend.  116.  111.  313. 

*  Post,  §  .520;  Van  Rensselaer  v.  Sheriff  '  3  R.  S.  652,  §  64;   [Code  Civ.  Proc., 

of  Albany  Co.,  1  Cow.  501.  §  1459.] 
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such  sale  shall  have  been  made,  and  not  after.^     Such  redemption 
is  made  by  the  payment  to  the  purchaser  at  the  sheriff's  sale,  his 
personal  representatives  or  assignees,  or  to  the  officer  who  made 
such  sale,  for  the  use  of  such  purchaser,  of  the  sum  of  money 
which  was  bid  on  the  sale  of  the  lot  or  tract  sought  to  be  redeemed, 
together  with  interest  on  that  sum  from  the  time  of  sale  to  the 
time  of  payment,  at  the  rate  of  seven  per  cent,  a  year.^     If  ah 
undivided  share  or  interest  is  sought  to  be  redeemed,  then  the  party 
must  pay  as  aforesaid,  a  sum  that  will  bear  the  same  proportion 
to  the  whole  purchase  money  bid  for  such  premises,  or  for  such 
particular  lot  or  tract,  as  the  share    proposed  to  *  be    re- 
deemed, bears  to  the  whole  number  of  shares  in  such  prem-  '- 
ises  or  lot  or  tract,  together  with  interest  as  aforesaid.^     The  statirte 
does  not  require  that  any  evidence  should  be  furnished  to  the 
sheriff,  by  the  party  seeking  to  redeem,  of  his  right  to  do  so  ;  but 
it  declares  that  upon   the  payment  aforesaid  being  made  by  any 
person  so  entitled  to  redeem  any  real  estate  so  sold,  the  sale  of  the 
premises  so  redeemed,  and  the  certificates  of  such  sale  shall  be  null 
and  void.*     On  making  such  redemption,   neither    the  judgment 
debtor  nor  any  heir,  devisee  or  grantee  so  redeeming,  will  be  entitled 
to  a  deed  from  the  sheriff.   The  effect  of  a  redemption  by  every 
such  person  is  merely  to  render  the  sale  void,  and  the  same  lands 
may,  upon  any  redemption  being  so  made,  be  resold  upon  the  same 
judgment,  and  even  upon  the  same  execution,  if  the  same  has  not 
been  returned,  and  there  remains  anything  due  thereon.^     And  the 
effect  is  the  same,  if  instead  of  the  debtor  redeeming  directly,  the 
premises  are  sold  on  a  former  mortgage  given  by  him,  and  a  surplus 
is  realized  sufficient  to  pay  the  purchaser  at  the  sheriff's  sale.^ 

§  519.  Where  the  redemption  is  sought  to  be  made  by  any 
party  entitled  thereto,  of  the  officer,  the  same  rules  prevail  as  to 
whom  the  money  shall  be  paid,  and  the  character  of  the  money 
that  may  be  received,  as  on  redemptions  by  creditors.' 

§  520.  In  case  the  persons  entitled  to  redeem  as  hereinbefore 
mentioned,  shall  omit  to  redeem  the  premises  so  sold,  or  any  part 
of  thereof,  within  the  year  from  the  sale,  then  the  interest  vested 
in  the  purchaser  by  such  sale  may  be  acquired  within  three  months 

1  Ante,  §  515.  v.  Arndt,  44  Barb.  251  ;  Ex  parte 

2  3R.  S.  651,  §  6];   [Code  Civ.   Proc,  Wilson,  7  Hill  150;  Woodv.  Colvin, 

§  1450.]  5  Hill  228;  Titus  v.  Lewis,  .3  Barb" 

3  3  E.  S.  652,  §  64;   [Civ.  Proc,  §  1459.]  70. 

*  3  R.  S.  652,  §  65;  [Code  Civ.  Proc,      «  Bodine  v.  Moore,  18  IST.  Y.  347;  Staf- 

§  1448.]  ford  v.  Williams,  12  Barb.  240. 

5  Phyfe  v.  Eiley,  15  Wend.  248;  Eaukin     '  Post,  §  531. 
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after  the  expiration  of  such  year  by  any  creditor  having  in  his  own 
name,  or  as  assignee,  representative,  trustee  or  otherwise,  a  decree 
in  chancery,  or  a  judgment  at  law,  rendered  at  any  time  before  the 
expiration  of  fifteen  montlis  from  the  time  of  such  sale ;  or  one 
having  a  mortgage  duly  recorded  within  that  period,  and  which 
shall  be  a  lien  and  charge  upon  the  premises  sold,  or  upon  any 
parcel  which  shall  have  been  separately  sold,  whether  such  judg- 
ment, decree  or  mortgage  be  against  the  defendant  in  the  execu- 
tion, or  any  other  person,  in  the  manner  hereinafter  mentioned; 
subject  to  be  defeated  by  any  other  like  creditor  in  the  manner 
hereinafter  pointed  out.^  If  one  holds  a  judgment  or  decree  by 
an  absolute  assignment,  it  will  be  sufficient  to  enable  him  to  redeem 

*thereunder,  though   he  paid   but   little    for   it.^     And   an 
*2501  r 

-•     assignment  of  a  judgment  by  an   administrator,  will  be  as 

effectual  as  if  made  by  the  judgment  creditor  himself,  if  living.^ 
The  county  superintendents  and  overseers  of  the  poor  in  the  sev- 
eral counties  of  this  state,  except  in  the  county  of  New  York,  shall 
have  the  same  right  to  redeem  the  real  estate  which  may  have  been 
seized  by  them  pursuant  to  the  provisions  of  title  one  of  chapter 
twenty  of  part  one  of  the  Revised  Statutes,  as  is  now  possessed  by 
judgment  creditors.  But  no  such  redemption  shall  be  made  by 
such  superintendents  and  overseers,  unless  at  the  time  of  making 
such  redemption  the  seizure  of  the  real  estate  sought  to  be  re- 
deemed shall  have  been  confirmed  bj'  the  court  of  sessions  of  the 
county  where  such  premises  may  be  situated,  nor  unless  such  real 
estate  shall,  at  the  time  of  making  such  redemption,  be  held  by  the 
said  superintendents  or  overseers,  under  and  by  virtue  of  the  seizure 
made  by  them  pursuant  to  the  provisions  aforesaid.* 

§  521.  If  such  judgment,  decree  or  mortgage  be  a  lien  on  any 
lot,  tract  or  parcel  that  shall  have  been  separatelj"  sold,  the  creditor 
having  the  same  may  acquire  all  the  rights  of  the  original  pur- 
chaser, to  such  lot,  tract  or  parcel,  subject  to  be  defeated  as  herein- 
after mentioned.  And  so  if  the  lien  is  upon  a  specific  portion  only  of 
any  lot,  tract  or  parcel  so  sold,  the  creditor  having  the  same  may 
acquire  the  title  of  the  purchaser  to  the  whole  of  such  lot,  tract  or 
parcel,  in  the  same  manner  as  if  such  lien  extended  to  the  whole. 
And  if  the  lien  be  upon  any  undivided  share  or  interest  in  any  real 

1  3  R.  S.  652,  §  67;  Ex  parte  Wood,  4  ^  The  People  ex  rel.  Post  v.  Fleming  2 

Hill  542;  Hodge  v.  Gallup,  3  Denio  N.  Y.  484. 

526,    note  a  ;    Van    liensselaer    v.  *  4  R.  S.  647,  §§  1,  2.     [See  3  R.  S.  8th 

Sheriff  of  Onondaga  Co.  1  Cow.  443,  ed.  p.  2149.] 

'  Ex  parte  Raymond,  1  Denio  272. 
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estate  sold,  the  creditor  may  likewise  acquire  the  title  of  the  original 
purchaser  to  such  share  or  interest.^  B  ut  a  creditor  cannot  redeem 
by  virtue  of  a  lien  upon  a  portion  of  the  lands  not  sufficiently  de- 
scribed in  the  sherifE's  advertisement  and  certificate.^  Where  a  sale 
is  under  several  judgments,  the  purchasei-  takes  title  under  each,  and 
a  judgment  creditor,  in  order  to  redeem,  must  be  entitled  to  do  so 
in  respect  to  all  of  them.^ 

§  522.  Whenever  any  such  creditor  shall  have  acquired  the  title 
of  the  original  purchaser,  pursuant  to  the  foregoing  provisions,  any 
other  creditor,  who  might  have  acquired  such  title  according  to 
the  said  provisions,  may  become  the  purchaser  thereof  from  the  first 
creditor  who  acquired  the  same  ;  and  in  the  same  manner,  any  third 
or  other  creditor,  who  might  according  to  the  foregoing  provisions 
acquire  the  *  title  of  the  original  purchaser,  may  become  the  r*o«;i 
purchaser  from  any  other  creditor,  upon  the  same  terms  and 
conditions  as  the  second  creditor  from  the  first.*  And  a  creditor, 
though  he  has  once  redeemed  under  his  judgment  and  taken  title, 
may  redeem  again  by  virtue  of  the  same  judgment,  for  a  redemp- 
tion is  not  a  satisfaction,  especially  from  a  sale  on  a  judgment 
senior  to  his  own  and  the  one  from  which  he  first  redeemed.^ 

§  523.  If  the  original  purchaser  of  any  premises  so  sold,  shall 
also  be  a  creditor  of  the  defendant  against  whom  the  execution 
issued,  and  as  such  might  acquire  the  title  of  any  purchaser  accord- 
ing to  the  preceding  provisions,  he  may  avail  himself  of  his  decree, 
judgment  or  mortgage,  in  the  same  manner  and  on  the  same  terms 
as  other  creditors,  to  acquire  the  title  which  any  creditor  may  have 
obtained  by  a  redemption  from  liim.^ 

§  524.  The  plaintiff  under  whose  execution  any  real  estate  shall 
have  been  sold,  shall  not  be  authorized  to  acquire  the  title  of  the 
original  purchaser,  or  of  any  creditor  to  the  premises  so  sold  by 
virtue  of  the  decree  or  judgment  on  which  such  execution  issued  ; 
and  if  he  have  any  other  decree,  judgment  or  mortgage  which 
would  entitle  him  to  acquire  such  title,  according  to  the  preceding 
provisions  he  may  avail  himself  of  such  other  decree,  judgment  or 
mortgage,  in  tlie  same  manner  and  on  the  same  terms  as  any  other 
creditor.^ 

1  3  R.  S.  652,  §§  68-70.     [See  Code  Civ,  Cow.  .540;  Van  Horn  v.  McLaren, 

Proc,  §  1458.]  8  Paige  Cli.  285. 

2  Huntington  v.  Forkson,  6  Hill  149.  «  3  R.  S.  654,  §  73.     [See  Code  Civ.  Pro. 
"  The  People  ex  rel.  Post  v.  Fleming,  4  §  1456.] 

Denio  137;  The  People  ex  rel.  Post  '  3  R.  S.  654,  §  74;  The  People  ex  rel. 

V.  Fleming,  2  N.  T.  484.  Post  v.  Fleming,  4  Denio  137;  The 

*  3  R.  S.  653,  §§  71,  72,  [Code  Civ.  Pro.  People  ex  rel.  Post  v.  Fleming,  2 

§  1451.]  N.  Y.  484. 
'  Ex  parte  The  Peru  Iron  Company,  7 


294  OF    THE   KBDEMPTION    OF    LANDS    SOLD. 

§  525.  One  who  has  sold  the  premises  upon  his  judgment,  whether 
he  purchased  them  in  on  the  sale  himself  or  not,  or  whether  they 
were  sold  for  the  amount  of  the  judgment  or  not ;  or  whether  any 
part  of  the  proceeds  were  applied  to  his  judgment,  or  the  whole 
was  absorbed  by  prior  liens,  cannot  redeem  the  premises  from 
such  sale  by  virtue  of  the  same  judgment,  either  from  the  original 
purchaser  thereof  or  from  a  creditor  who  has  redeemed.  The  sale 
of  the  premises  under  such  judgment  extinguishes  the  lien  thereof 
upon  such  land.^  And  if  the  judgment  creditor  who  sells  the 
premises  purchases  them  at  a  piice  exceeding  his  judgment,  he 
cannot  redeem  them  by  virtue  of  such  judgment  from  a  sale  under 
an  older  judgment,  for  by  such  sale  his  judgmeat  became  cancelled.^ 
A  sheriff's  sale  and  a  deed  in  pursuance  thereof,  cuts  off  the 
lien  of  all  junior  judgments  and  mortgages,  *and  the  holders 
-•  of  such  judgments  or  mortgages  cannot  redeem  upon  a  sub- 
sequent sale  under  a  judgment  senior  to  the  one  on  which  the 
first  sale  was  had.^  And  a  mortgage  is  merged  b}'  the  foreclosure, 
and  the  mortgagee  cannot  redeem  from  a  sale  upon  a  judgment. 
Nor  is  a  decree  for  the  deficiency,  though  docketed,  a  lien  upon 
the  mortgaged  premises.*  After  an  available  levy  upon  sufficient 
personal  property  belonging  to  the  defendant  in  the  execution  to 
satisfy  it,  the  judgment  ceases  to  be  a  lien  upon  the  debtor's 
real  estate,  and  is  no  foundation  for  a  redemption  of  the  debtor's 
land  sold  upon  other  executions.^  But  if  the  lev}-  is  insufficient 
to  satisf}''  the  judgment,  the  fact  that  the  execution  has  become 
dormant  in  the  hands  of  the  sheriff  will  not  affect  the  lien  of  the 
judgment  upon  the  land,  nor  prevent  the  creditor  redeeming  the 
land  when  sold  under  a  prior  judgment.®  So  where  there  is  an 
execution  against  the  body,  and  the  defendant  is  taken,  it  is  a  satis- 
faction of  the  judgment  while  he  is  sounder  arrest,  and  the  judo^- 
ment  ceases,  for  the  time,  to  be  a  lien  upon  the  defendant's  propertv.'^ 

§  526.  A  creditor  under  a  senior  judgment  may  redeem  from  a 
sale  on  a  junior  judgment ;  ^  and  he  may  do  so  whether  he  hold 

1  Ex  parte  Paddock,  4  Hill  544;  The  ex  rel.  McKuiglit  v.  Beebe   1  Barb 

People  ex  rel.  WooUey  v,  Baker,  20  370. 

Wend.    602;    The    People    ex  rel.  *  The  People  ex  rel.  MoKuio'ht  v  Beebe 
Post  V.  Fleming,  4  Uenio  137 ;  The  1  Barb.  379.  '  ' 

People  ex  rel.   Post  v.  Fleming,  2  ^  Ex    parte    Lawrence,    4    Cow.    417  ■ 
N.  Y.  484 ;  Ex  parte  Stevens,  4  Cow.  Wood  v.  Torrey   6  Wend   562  ' 

133.  <!  Muir  V.  Leitch,  7  Barb.  341.' 

^  The  People  ex  rel.  Sutliff  v.  Easton,  2  '  Cooper  v.  Bigelow  1  Cow.  56  •  Jack- 
Wend.  2ii7;  Wood  V.  Colvin,  5  Hill  son  ex  d.  Spencer  v  Benedict  13 
228.  John  5.S3.  ' 

8  Ex  parte  Elwood,  1  Denio  0:1.',  ;  Eussel  '  Ex  parte  The  Peru  Iron  Co  7  Cow 
V.  Allen,  10  Paige  Ch.  240;  Ex  parte  .540.  '' 

Stevens,  4  Cow.   133  ;    The  People 
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the  judgment  on  which  the  sale  was  made  or  not.^  The  judgment 
under  which  a  redemption  is  sought  to  be  made,  may  be  obtained 
after  tlie  sale,  if  before  the  expiration  of  the  debtor's  fifteen 
months.^  It  is  sufficient  that  the  judgment  is  a  lien  upon  the 
premises  at  the  time  the  party  seeks  to  redeem.  It  need  not  be 
so  at  tiie  time  of  the  sale.  And  it  may  be  confessed  for  tlie  express 
purpose  of  allowing  one  to  J'edeem.^  And  it  will  not  malie  any 
difference  that  tliere  is  a  stipulation  not  to  issue  an  execution  un- 
der a  year.*  The  suiJering  an  execution  to  become  dormant  in 
the  hands  of  the  sheriff,  does  not  affect  the  validity  of  the  lien  of 
the  judgment,  if  the  levy  is  not  sufficient  to  satisfy  the  execution.^ 
A  judgment  more  than  ten  years  old,  remains  a  lien  as  against  the 
defendant  in  the  execution,  and  the  owner  of  it  may  redeem  as  a 
junior  judgment  creditor,  fi'om  a  sale  against  such  defendant  under 

a  judgment  less  than  ten  years  old.     If  *there  be  two  such 

r*253 
judgments,  they  take  priority  from    the  time  of  the  docket-   ■- 

ing  thereof  respectively.^  One  holding  a  judgment  rendered  by  a 
justice  of  the  peace,  and  dulj-  docketed  with  the  county  clerk,  for 
twenty-five  dollars  or  over,  exclusive  of  costs,^  may  redeem  under 
it  in  the  same  manner  as  if  the  judgment  was  rendered  in  a  court 
of  record,  and  it  will  not  make  any  difference  that  such  judgment 
was  rendered  in  proceedings  commenced  by  attachment.^  And 
though  one  redeems  and  has  taken  title,  it  is  not  a  satisfaction,  and 
he  may  redeem  again  in  virtue  of  the  same  judgment,  even  where 
the  premises  to  which  he  acquires  title  are  worth  more  than  the 
amount  paid  by  him  to  redeem. ^ 

§  527.  In  order  to  redeem  from  the  purchaser,  the  creditor  who 
may  be  entitled  to  do  so,  shall  iDa}^  the  sum  of  money  which  was 
paid  by  such  purchaser  on  the  sale  of  such  premises,  or  upon  the 
parcel  sought  to  be  redeemed,  which  shall  have  been  separately 
sold  ;  and  if  an  undivided  share  or  interest  is  sought  to  be  redeemed, 
then  he  shall  pay  such  part  of  the  whole  purchase  money  as  shall 
be  in  a  just  proportion  to  the  amount  of  such  share  or  interest,  to- 
gether witli  interest  on  any  such  sum  at  the  rate  of  seven  per  cent. 

1  The  People  ex  rel.  Post  v.   Flemming,      °  Ex  parte  The  Peru  Iron  Company,  7 

2  N.  Y.  4S4.  Cow.  540 ;  Scott  v.  Howard,  3  Barb. 

2  Van  Itensselaer  v.   Sheriff  of  Onon-  .319. 

daga  Co.,  1   Cow.  443  ;   Van  Eens-  '  Code,  §  63. 

selaer  v.  Sheriff  of  Albany  Co.,   1  '  Jackson   ex  d.  Merritt  v.   Bowen,   7 

Cow.  501.  Cow.  13. 

8  Snyder  v.  Warren,  2  Cow.  518.  '  Van  Horn  v.  McLaren,  8  Paige  Ch. 
"Van    Rensselaer  v.  Sheriff  of  Onon-  285 ;  Ex  parte  The  Peru  Iron  Com- 

daga  Co.,  1  Cow.  443.  pany,  7  Cow.  540. 

*  Muir  V.  Leitch,  7  Barb.  141. 
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a  year  from  the  time  of  such  sale.i  And  the  whole  bid  for  the  part 
sought  to  be  redeemed,  or  iu  such  hist  case,  the  just  proportion  of 
such  bid,  must  be  paid  without  reference  to  the  priority  of  liens. 
And  if  the  judgment  under  which  the  creditor  seeks  to  redeem  is 
intermediate  two  judgments  on  which  the  lands  were  sold,  audit 
was  sold  for  enough  to  pay  both  such  judgments  the  creditor  hold- 
ing the  intermediate  judgment  cannot  redeem  by  paying  the  judg- 
ment prior  to  his  own.  lie  must  pay  the  whole  bid  and  interest. 
Wliere  one  holds  an  intermediate  judgment,  he  should  not  allow 
the  premises  to  be  sold  on  an  older  and  junior  one  at  the  same 
time,  without  having  the  lands  advertised  on  his  own  judgment  also, 
else  his  judgment  will  become  subject  to  the  lien  of  such  junior 
judgment.^  If  the  purchaser,  or  the  assignee  of  such  purchaser, 
has  also  a  lien  upon  the  premises  by  judgment  or  mortgage,  and  he 
shall  furnish  the  sheriff  with  the  proper  evidence  of  such  lien,  a 
junior  creditor  coming  in  to  redeem  from  the  purchaser,  must  also 
pay  such  senior  lien  as  well  as  the  bid  and  interest.^  Where  an 
assignee  of  the  sheriff's  certificate  holds  such  prior  liens,  it  is  not 
*9fi4T  *iiecessary  in  order  to  entitle  him  to  the  payment  of  them, 
by  any  creditor  seeking  to  redeem,  that  he  should  formally 
redeem  ;  it  is  sufficient  that  he  has  the  sheriff's  certificate,  and  has 
furnished  to  the  officer  the  proper  evidence  of  such  liens.*  And 
where  such  assignee  presents  the  sheriff's  certificate  and  assign- 
ment to  him,  in  order  to  entitle  him  to  the  payment  of  such  liens, 
without  paying  to  the  sheriff  the  amount  bid,  it  is  not  necessary 
that  such  assignment  should  have  been  first  filed  with  the  county 
clerk  .^ 

§  528.  There  is  no  provision  for  concurrent  redemptions,  where 
judgments  are  of  the  same  date  ;  but  the  creditor  liolding  any  such 
judgment  who  first  redeems  will  be  entitled  to  a  deed,  unless  the 
other  creditor  redeems  from  him  ;  in  which  case  he  must  pay  the 
amount  paid  by  the  former  creditor,  with  interest,  and  not  merely 
the  amount  of  the  bid.^  Where  two  creditors  seek  to  redeem  and 
neither  offers  to  pay  the  lien  of  the  other,  the  creditor  having  the 
oldest  lien  will  be  entitled  to  a  deed.'' 

§  529.  Whenever  any  such  creditor  shall  liave  acquired  the 
title  of  the  original  purchaser,  any  other  creditor  who  might  have 

1  3  R.  S.  fi52,  §§  67,  70.     [See  Corle  CMv.  *  The  People  ex  rel.  Newell  v.  Muzzy,  1 

Proc,  §  1455.]  Denio  239. 

"  Ex  parte  Wilson,  7  Hill  150.  ^  xhe  People  ex  rel.  Newell  v.  Muzzy,  1 
«  3  R.  S.  6.53,  §  71 ;   The  People  ex  rel.  Denio  2S9. 

Eice   V.    Ransom,    2    Hill    51;  The  «  Ex  parte  Ives,  1  Hill  639. 

People  ex  rel.  Newell  v.  Muzzy,  1  '  The  People  ex  rel.  Post  v.  Fleming,  2 

Denio  239.  N.  Y.  484;  s.  c.  4  Denio  137; 
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acquired  such  title,  who  seeks  to  redeem  from  such  first  creditor 
must, 

1.  Reimburse  to  such  first  creditor,  his  personal  representatives 
or  assiguees,  tlie  sum  whicli  may  have  beeu  paid  by  him  to  acquire 
sucli  title,  together  witli  interest  thereou  at  the  rate  of  seven  per 
cent,  a  year,  from  the  time  of  such  payment,  to  the  time  of  such  re- 
imbursement. If  the  person  seeking  to  redeem  from  the  first  cred- 
itor is  also  the  assignee  of  the  sheriff's  certificate,  he  is  not  bound 
to  pay  the  purchase  price  on  the  sale.  ,  And  if  such  assignee  is  also 
a  senior  creditor,  he  will  be  entitled  to  a  deed  without  paying  any- 
thing, even  though  a  junior  creditoi-  has  redeemed  ;i 

2.  If  the  judgment  or  decree  by  virtue  of  which  the  first  cred- 
itor acquired  the  title  of  the  original  purchaser,  be  prior  to  the 
judgment  or  decree  of  such  second  creditor,  then  such  second  cred- 
itor shall  also  pay  to  such  first  creditor,  the  amount  due  on  his 
judgment  or  decree.^  But  if  such  first  creditor  is  the  assignee 
merely  of  tlie  lien,  bj^  virtue  of  which  he  redeemed,  he  must  fur- 
nish the  officer  making  the  sale,  or  the  second  creditor  with  the 
evidences  of  his  title  to  such  judgment.  Merely  claiming  it,  and 
giving  a  memorandum  of  the  amount,  is  not -"sufficient.^  If  r^nrr 
the  lien  of  the  second  creditor  seeking  to  redeem,  is  prior  to 

the  lien  of  the  creditor  from  whom  he  seeks  to  redeem,  he  is  not 
bound  to  pay  such  subsequent  lien,  but  only  the  amount  paid  by 
such  first  creditor  on  redeeming,  and  interest;* 

9  But  if  such  judgment  or  decree  of  the  first  creditor,  at  the 
time  of  his  acquiring  the  title  of  the  original  purchaser,  shall  have 
ceased  to  be  a  lien  as  against  such  second  creditor,  it  shall  not  be 
necessary  to  pay  the  amount  thereof.^ 

§  530.  The  sums  required  to  be  paid  by  the  foregoing  pro- 
visions to  acquire  the  title  of  the  original  purchaser,  or  to  become 
a  purchaser  from  any  creditor,  may  be  paid  to  such  purchaser,  or 
if  the  premises  have  been  redeemed,  then  to  the  creditor  who  last 
redeemed,  or  to  the  representatives  or  assigns  respecfively  of  such 
purchaser  or  creditor,  or  to  tlie  officer  who  made  the  sale  for  the 
use  of  the  purchaser  or  creditor  entitled  to  the  same.^  But  if  the 
redemption  is  made  on  or  after  the  last  day  oE  the  fifteen  months 

1  Ex  parte  Newell,  4  Hill  608;  The  Peo-         Cow.  .540;  The  People  v.  Ransom,  4 

pie  ex  rel.  Rice  v.  Ransom,  2  Hill  Denio,  145. 

51;  The  People  ex  rel.   Newell  v.  *  Rosekrans  v.  Hughson,  1  Cow.  428. 

Muzzy,  1  Denio  239;  Rosekrans  v.  i^  3  R.  S.  053,  §  71,  sub.  3;   [Code  Civ. 

Hughson,  1  Cow.  428.  Pro.  §  1451.] 

2  3  R.  S.  653,  §  71,  sub.  2;   [Code  Civ.  ^  3  K.  S.  6.54,  §  75;  Stone  v.  Gardner, 

Proc,  §  1451,  subd.  3.  21  111.  304;  Robertson  v.  Dennis,  20 

'  Ex  parte  The  Peru  Iron  Company,  7  111.  313. 
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as  liereinafter  luentioned,  the  payment  must  be  made  to  the  officer 
who  made  the  sale,  at  the  sheriff's  office,  and  if  he  is  absent  there- 
fi'om,  then  to  the  sheriff,  or,  in  his  absence,  to  the  undersheriff  or 
any  deputy  in  the  office.^  And  payment  to  the  county  clerk,  at 
the  clerk's  office,  in  the  absence  of  the  sheriff,  undersheriff  and 
deputies,  will  be  void,  even  if  the  sheriff  has  no  other  office  than 
the  clerk's  office  ;  and  it  was  held  that  the  defect  was  not  cured 
by  the  original  purchaser  taking  the  money  from  the  clerk  the 
following  day,  and  using  the  same  to  effect  a  redemption  from  the 
first  redeeming  creditoi'.^  It  will  not  invalidate  a  payment  when 
properly  made,  if  the  redeeming  creditor  immediately  thereafter 
gives  notice  to  the  sheriff  not  to  pay  over  a  part  of  the  money  ;3  nor 
if  he  serves  an  injunction  in  his  own  favor  restraining  the  sheriff 
from  paying  over  the  money.*  But  where  a  creditor  had  redeemed 
upon  a  prior  judgment  he  was  not  permitted  to  recall  the  pay- 
ment although  he  had  a  judgment  older  than  the  one  on  which  the 
sale  took  place,  and  the  premises  were  not  worth  more  than  the 
bid  by  the  purchaser.^ 

§  531.  Where  the  redemption  is  sought  to  be  made  of  the 
officer,  the  money  must  be  paid  to  the  sheriff  wlio  made  the  sale, 
whether  his  term  of  office  has  expired  or  not,  and  not  to  his  suc- 
cessor in  office ;  or  *it  may  be  made  to  the  deputj'  of  such  sheriff 
*2'ifil  ^^'^°  conducted  the  sale,  unless  he  has  ceased  to  be  a 
deputy  of  such  sheriff.^  And  it  has  been  held  that  a  deputy 
who  sells  land  on  execution,  has  the  right  to  authorize  a  deposit, 
of  the  redemption  money  with  another  as  his  agent,  and  such  de- 
posit, within  the  time  allowed  by  law  for  redeeming  will  be  a  valid 
payment  to  the  deputy,  and  constitute  a  good  redemption.'  If 
any  sheriff  shall  die  or  be  removed  from  office,  after  having  made 
sale  of  any  real  estate,  the  moneys  required  to  be  paid  to  him  for 
the  redemption  of  such  estate,  or  for  the  purpose  of  acquiring  the 
title  of  tlie  original  purchaser,  may  be  paid  to  his  undersheriff,  or 
to  the  clerk  of  the  county,  in  the  same  manner,  and  with  the  like 
effect,  as  if  paid  to  such  sheriff.^  The  payment  must  be  in  money 
or  equivalent,  and  a  bank  check  is  not  such,  unless  the  money  be 
had  thereon  before  the  expiration  of  the  time  for  redeeming.* 
But  the  purchaser  or  person  in  interest  may  authorize  the    taking 

1  Post  §  .539.  0  Ante,  §  17;  The  People  ex  rel.  Wool- 

2  The  People  v.  Rathhun,  l.'j  N.  Y.  528;  lev  v.  Baker,  20  ^\'end.  002 

Griffin  V.  Cliase,  23  Barb.  278.  '  Hall  v.  Fisher,  1  Barb.  C'h   53 

8  Sjii-akcr  V.  Cook,  10  N.  Y.  567.  *  3  K.  t^.  li57,  §  00;  [Code  Civ  Pro  S 
4  Ex  parte  Newell,  4  Hill  OOS.  l-J7o.] 

^  Tlie  Am.  Ex  B'k  v.  The  Morris  Canal  ^  The  People  ex  rel.  Woollev  v  Baier 

&  Bank's  Co.,  C  Hill  302.  20  Wend.  002.  '  ' 
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anything  in  payment  beside  money  .■'^  And  current  bank  bills  may 
be  received  by  the  officer  though  against  the  express  direction  of 
the  purchaser. 2  Foreign  coin  received  without  objection  at  its 
current  value,  but  which  was  in  fact  worth  a  few  cents  less,  has 
been  held  a  valid  payment,  and  this  too  though  such  coin  was  not 
a  legal  tender.^ 

§  532.  The  sheriff  is  not  bound  to  make  the  computation,  but  if 
he  does,  and  miscalculates  it  so  as  to  mislead  the  party  as  to  the 
amount  to  be  paid,  the  redemption  will  be  good.*  But  it  will  be 
otherwise  where  the  error  is  made  by  the  party  himself ;  for  if  an 
error  is  committed  by  him  in  this  respect,  and  he  does  notpaj'  all 
the  prior  liens  and  incumbrances  that  he  is  bound  to  pay,  the  re- 
demption will  be  void  and  the  payment  of  the  deficiency  at  the  ex- 
piration of  the  fifteen  months  will  not  avail  him.  And  the  opposite 
party  is  not  bound  to  give  liim  any  information  as  to  the  amount  to 
be  paid.  All  that  is  required  of  him  is,  that  if  he  speaks,  he  does 
nothing  to  deceive  or  mislead.^ 

§  533.  To^  entitle  any  creditor  by  judgment  or  decree,  to  acquire 
the  title  of  the  original  purchaser,  or  to  become  a  purchaser  from 
any  other  creditor  as  aforesaid,  lie  shall,  in  addition  to  reimbursing 
to  such  purchaser  or  creditor  the  amount  paid  as  aforesaid  present  to 
and  leave  with  such  purchaser  or  creditor,  or  the  officer  who  made 
the  sale,  the  following  evidence  of  his  right: 

*  1.  A  copy  of  the  docket  of  the  judgment  or  decree  under  r^i^oc^ 
which  he  claims  the  right  to  purchase,  duly  certified  by  the 
clerk  of  the  court  or  of  the  county  in  which  the  same  is  docketed ; 
or  an  exemplification  of  the  judgment  record.'^  The  copy  of  such 
docket  need  not  be  under  the  seal  of  the  court;  nor  need  the  clerk 
certify  that  he  has  compared  it  with  the  original,  and  that  it  is  a. 
correct  copy  and  the  whole  thereof.  It  is  sufficient  that  he  terms 
it  a  copj'.^  And  a  deputy  clerk  has  authority  to  certify  the  copy  of 
the  docket,  and  such  certificate  need  not  show  the  absence  of  the- 
clerk  on  its  face  ;  nor  state  that  the  clerk  had  compared  the  copy 
with  the  original,  and  that  it  is  a  correct  transcript  thereof,  and 
of  the  whole  of  such  original ;  ^ 

2.  The  originaP*^  or  a  true  copy  of  all  the  assignments  of  such 

^  Stone  V.  Smith,  2  How.  Pr.  117.  '  Van  Rensselaer  v.  Sheriff  of  Onon- 
2  Ex  parte  C.  Board,  4  Cow.  420.  daga  Co.,  1  Cow.  44.3. 

"  Ex  parte  Becker,  4  Hill  61.3.  »  The  People  ex  rel.  Post  v.  Ransom,  4 
*  Hall  V.  Fisher,  1  Barb.  Ch.  .53.  Denio  14.t  ;  The  People  ex  rel.  Rica 

^  Dickinson  v.  Gilliland,  1  Cow.  481;  v.  Ransom,  2  Hill  .51. 

Ex  parte  Raymond,  1  Denio  272.  ^  Miller  v.  Lewis,  4  N.  Y.  .5.54. 

6  Woolsey  v.  Saunders,  3  Barb.  301.  i»  Ex  parte  Newell,  4  Hill  608. 
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judgment  or  decree,  which  are  necessary  to  establish  his  claim 
verified  by  his  affidavit,  or  by  the  affidavit  of  some  witness  to 
such  assignments.^  An  assignment  giving  the  title  of  the  suit  and 
transferring  the  judgment  to  the  creditor,  but  without  particularly 
describing  the  judgment  as  to  the  amount,  the  term  of  the  court, 
or  the  court  in  which  it  was  recovered,  has  been  held  sufficient.^ 
And  it  has  also  been  held  that  the  omission  of  the  middle  letter  of 
the  plaintiff's  name  will  not  render  an  assignment  void;  nor  will 
the  omission  of  the  attorney's  name  ;  nor  if  the  assignment  state  the 
judgment  to  be  for  a  different  sum;  nor  that  it  was  rendered  at  a 
different  time,  if  there  is  no  pretence  that  there  is  more  than  one 
judgment  between  the  parties.  It  has  also  been  held  that  such 
assignment  may  be  verified  by  setting  it  forth  and  by  prefacing  or 
adding  that  it  is  a  true  and  accurate  copy  of  the  original  assign- 
ment between  the  assignee  and  assignor.^  And  an  affida\'it  bj'  one 
that  he  is  the  assignee  and  owner  in  good  faith  of  the  judgment, 
without  any  allegation  of  the  execution  of  the  papers  has  also  been 
held  sufficient.  But  an  acknowledgment  by  an  officer  authorized 
to  take  the  acknowledgment  of  deeds  is  not  a  sufficient  verification 
for  the  purpose  of  redeeming.*  If  the  assignment  is  not  verified  by 
the  party  who.  seeks  to  redeem,  it  may  be  verified  by  a  subscribing 
witness  thereto,  if  there  be  one.®  But  if  there  is  no  such  subscrib- 
ing witness,  then  any  one  who  was  present  and  saw  the  execution 
of  the  assignment,  may  verify  the  same.     He  will  be  a  witness 

*  2'i8n  *^°  such  assignment  within  the  meaning  of  the  act.^     The 

affidavit  of  one  describing  himself  as  an  agent  will  not  be 
sufficient.'^  The  assignment  of  the  lien  may  be  made  by  an  executor 
or  administrator,  and  the  issuing  of  letters  of  administration  to  liim, 
may  be  shown  by  affidavit  to  be  presented  with  the  papers,  with- 
out producing  such  letters  of  administration  ;^ 

3.  An  affidavit  by  such  creditor,  or  by  his  attorney  or  agent,  of 
the  true  sum  due  on  such  judgment  or  decree,  at  the  time  of  claim- 
ing such  right  to  purchase.  Where  the  affidavit  is  made  by  the 
agent,  it  should  show  that  he  was   the   agent,  and  it  should   be 

1  Aylsworth  v.   Brown,  10  Barb.  lO";  Barb.  Ifi";  The  People  ex  rel.  Post 

Ex  parte  Aldrich,  1  Denio  Ons.  v.  Fleming,  2  N.  Y.  4S4. 

2  The  People  ex  rel.  Post  v.  Flemins,  4     *  The  People  ex  rel.  Post  v.  Fleming,  4 

Denio  137;  The  People  ex  rel.  Pi)st  Denio  137;  The  People  ex  rel  Post 

V.  Fleming,  2  N.  Y.  4S4;  Aylsworth  v.  Flemine;,  2  N.  Y.  484. 

V.  Brown,  10  Barb.  107.  '  Ex  parte  Aldrich.  1  Denio  662;  The 

*  Aylsworth  v.  Brown,  10  Barb.  167.  People  ex  rel.  Post  v.  Fleming,  2 

*  Ex  parte  Newell,  4  Hill  608.  N.  Y.  484. 

*  The  People  ex  rel.  Post  v.  Fleming,  4  °  The  People  ex  rel.  Post  v.  Fleming,  4 

Denio  137 ;  Aylsworth  v.  Brown,  10  Denio  137 ;  The  People  ex  rel.  Post 

V.  Fleming,  2  N.  Y.  484. 
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positive  as  to  the  amount  due,  and  if  it  is  on  belief  merely,  it  will 
not  be  sufficient. 1  The  affidavit  should  state  the  true  amount 
due.^  An  affidavit*  made  five  daj's  before  it  is  presented  to  the 
sheriff,  lias  been  held  to  be  sufficient.^ 

§  534.  To  *  entitle  a  creditor  by  mortgage,  his  assignee  or  repre- 
sentative to  acquire  the  title  of  the  original  purchaser,or  to  be  substi- 
tuted as  a  purchaser  from  any  other  creditor,  in  addition  to  the 
payment  as  aforesaid,  he  shall  present  to,  and  leave  with  such 
purchaser  or  creditor,  or  the  officer  who  made  the  sale,  the  follow- 
ing evidences  of  his  right. 

1.  A  copj'  of  the  mortgage  under  which  he  claims  the  right  to 
purchase,  duly  certified  by  the  clerk  of  the  county  where  said  mort- 
gage is  registered  or  recorded.  Such  certificate  will  be  good, 
though  it  neither  bears  date  nor  is  under  seal ;  ^ 

2.  A  copy  of  the  assignment  or  assignments,  where  the  mort- 
gage has  been  assigned,  verified  by  his  affidavit,  or  the  affidavit  of 
some  witness  to  such  assignments ; 

3.  A  copy  of  the  letters  of  administration,  or  letters  testament- 
ary, where  an  administrator  or  executor  applies  to  be  substituted 
as  a  purchaser ; 

4.  An  affidavit  of  such  mortgage  creditor,  his  assignee  or  re- 
presentative, or  by  his  attorney,  or  agent,  stating  the  true  sum 
due,  or  to  become  due  on  such  mortgage  at  the  time  of  claiming 
such  right  to  purchase,  over  and  above  all  payments.  An  affida- 
vit was  held  good,  though  made  within  a  year  from  the  day  of 
sale  and  consequently  *before  the  party  had  a  right  to  r*259 
redeem.^  The  affidavit  should  state  the  sum  due  or  to  be- 
come due  on  the  mortgage  positively,  and  an  affidavit  stating  the 
sum  "due  as  claimed  by  this  deponent,"  was  held  fatally  de- 
fective.^ 

§  535.  To  entitle  superintendents  or  overseers  of  the  poor  to 
acquire  the  title  of  the  original  purchaser,  or  to  be  substituted  as 
purchaser  from  any  other  creditor,  they  shall  present  to  and  leave 
with  such  purchaser  or  creditor  or  the  officer  who  made  the  sale 
the  following  evidences  of  their  right : 

1.  A  copy  of  the  order  of  the  court  of  sessions  confirming  the 

1  Ex  parte  Bank  of  Monroe,  7  Hill  177;  ^  The  People  ex  rel.  Kice  v.  Ransom,  2 
Ex  parte  Shumway,  4  Denio  258;  HiU  51.  ,   ,,.  r. 

The  Peonle  ex  rel.  Post  v.  Kansom,  ^  xhe  People  ex  rel.  Eice  v.  Ransom,  ^ 
2  N  Y  490  H^i'l  51 ;  Aylsworth  v.   Brown,   10 

=  Smith  v.MiUer,  25  N.  T.  619.  Barb.  167.        „,  ^  „   .,_ 

»  Ex  parte  Newell,  4  Hill  608.  '  Smith  v.  Miller,  25  N.  Y.  619. 

«  3  R.  S.  654,  §  77;  [Code  Civ.  Proc., 
§  1465.] 
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warrant  and  seizure  of  such  real  estate  duly  certified  to  by  the 
clerk  of  the  court  of  sessions  ; 

2.  An  affidavit  of  one  of  such  superintendents  or  overseers  of 
the  poor  that  the  real  estate  sought  to  be  redeemed  is  held  by  such 
superintendents  or  overseers,  under  such  warrant  and  seizure,  and 
that  the  same  have  not  been  discharged,  annulled  or  reversed,  but 
are  then  in  full  force.  In  making  the  payments  the  superintend- 
ents and  overseers  have  power  to  use  any  moneys  in  their  hands 
belonging  to  the  poor  fund  of  their  respective  towns  or  counties.^ 

§  536.  Such  payments  and  evidences  of  right  to  redeem  must  be 
made  to,  and  left  with  the  same  person  or  officer,  and  it  will  not 
be  sufficient  that  the  money  is  paid  to  the  party  entitled  thereto, 
and  that  the  evidences  of  title  are  left  with  the  officer  who  made 
the  sale.  The  person  or  officer  which  whom  such  papers  are  left, 
should  retain  the  same  for  the  inspection  and  benefit  of  all  parties 
interested.^ 

§  637.  The  rights  of  parties  become  fixed  at  the  expiration  of  the 
time  for  redeeming,  and  if  the  creditor  seeking  to  redeem  has  not 
furnished  all  the  necessary  evidences  of  his  right,  or  has  not  paid 
the  full  amount  that  he  was  required  to  pay  to  redeem,  through 
misapprehension,  the  redemption  will  be  void  ;  the  furnishing  such 
papers'or  the  payment  of  any  deficiency  after  that  time  will  be  too 
late.  And  it  will  not  make  any  difference  that  the  opposite  party 
did  not  give  information  of  the  true  sum  required.  They  are  not 
obliged  to  do  so.^  The  party  seeking  to  redeem,  must  strictly 
comply  with  all  the  conditions,  and  the  officer  from  whom  the  re- 
demption is  made  has  no  right  to  dispense  with  any  of  them.  But 
the  production  of  the  necessary  papers  may  be  waived  by  the  pur- 
chaser or  creditor,  of  whom  the  redemption  is  made,  and  such  re- 
*2601  '^^'^P^^o^  "^ill  ^^  valid  as  against  him,  *but  it  will  be  in- 
operative and  unavailing  if  any  other  creditor  seeks  to 
redeem.* 

§  538.  The  right  of  a  judgment  creditor  to  redeem  premises 
sold  on  a  prior  judgment  cannot  be  defeated  by  the  purchaser  pay- 
ing, or  offering  to  pay,the  judgment  under  which  the  creditor  claims 

1  4  R.   S.  647,  §  1,  &c.     [See  3  R.  S.,  Waller  v.  Harris,  7  Paige,  Cli.  167; 

8th  ed.,  2149.]  Dickinson  v.  Gilliland,  1  Cow.  481; 

■■=  The  People  ex  rel.  Post  v.  Ransom,  4  The  People  ex  rel.  Flemins;  v.  Liv- 

Denio  145.  ingston,  6  Wend.  .520 ;  The  People  ex 

3  Ex  parte  Raymond,  1  Denio  272.  rel.  Hammond  v.  Covell,  IS  Wend. 

*  The  People  ex  rel  Post  v.  Ransom,  4  598;  The  People  ex  rel.  Collier  v. 

Denio,  14.5;  Bank  of  Vergennes  v.  Sheriff  of  Broome,    19   Wend.   87; 

Warren,  V  Hill,  91;  The  People  ex  Waller  v.  Harris,  20  Wend.  555 

rel.  Post  V.  Ry.nsom,  2  N.  Y.  290; 
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to  redeem  without  his  consent,  especially  where  such  payment 
is  not  made  until  after  the  redeeming  creditor  has  actually  paid 
to  the  sheriff  the  amount  of  the  purchaser's  bid,  and  commenced 
delivering  the  papers  to  entitle  him  to  redeem.  And  a  stranger 
has  no  right  to  pay  the  same  for  the  purpose  of  extinguishing  the 
lien,  and  preventing  the  holder  from  redeeming.  But  if  the  cred- 
itor accepts  the  money,  though  paid  by  a  stranger,  his  right  to  re- 
deem is  gone.^ 

§  539.  Any  creditor  having  a  right  to  redeem,  may  redeem 
within  twenty-four  hours  after  any  preceding  redemption,  although 
this  will  carry  it  beyond  the  fifteen  months,  and  no  deed  upon  any 
sale  or  redemption  shall  be  executed  until  after  the  lapse  of  twenty- 
four  hours  after  the  last  redemption.^ 

§  540.  All  redemptions  made  on  or  after  the  last  day  of  the 
fifteen  months  by  any  creditor,  shall  be  made  at  the  sheriff's  office 
of  the  county  in  which  the  sale  took  place,  and  it  shall  be  the  duty 
of  the  officer  making  the  sale,  to  attend  at  said  office  during  the 
last  day  for  making  such  redemptions,  and  during  the  time  there- 
after in  which  such  redemptions  may  be  made,  and  in  case  of  the 
absence  of  his  officer  who  made  the  sale,  from  the  sheriff's  office, 
afc  such  time,  then  such  redemption  may  be  made  to  the  sheriff ; 
and  in  the  absence  to  the  under-sheriff,  or  any  deputy  present  at 
such  office.^  And  it  has  been  held  that  where  neither  the  sheriff 
who  made  the  sale,  nor  his  under-sheriff,  nor  any  deputy  could  be 
found  in  his  office  on  the  last  day  for  redemption,  and  the  party 
went  to  the  sheriff's  house  and  found  him  then  in  the  building, 
that  the  redemption  was  void.  It  must  be  made  at  the  sheriff's 
office  and  nowhere  else.* 

§  541.  When  any  redemption  shall  be  made  prior  to  the  last 
day  of  the  fifteen  months,  the  officer  to  whom  such  redemption 
shall  be  made,  shall  immediately  thereafter  file  in  the  office  of  the 
clerk  of  the  *county  a  statement  of  such  redemption,  which  ^261 
shall  contain  the  title  of  the  cause,  or  if  it  be  a  mortgage, 
the  parties  to  the  mortgage,  the  amount  of  the  judgment,  decree 
or  mortgage ;  the  assignee,  representatives  or  trustees  thereof,  if 
any,  and  the  amount  paid  to  redeem,  the  time  when  such  redemp- 
tion was  made,  and  the  sum  claimed  to  be  due  upon  such  judg- 

1  Jackson  ex  d.  Lansing  v.  Law,  3  Cow.  ^  3  r.  s.  656,  §  83;  [repealed  by  L.  1880, 
248;  Ex  parte  The  Peru  Iron  Co.,  7  c.  245.]  ^  ^    ^.     „ 

Cow.   540;    Law  v.  Jackson  ex  d.  »  3  II.  S.  606,  §  82;  [See  Code  Civ.  Proe. 
Lansing,  9  Cow.  641;    Tlie  People  §  1449,et  seq.]  „,„  ^,  „„. 

ex  rel.  McKnight  v.  Beebe,  1  Barb.  *  Gilchrist  v.  Comfort,  34  N.  1 .  23o. 
379;  Phyfe  v.  Kiley,  15  Wend.  248. 
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ment,  decree  or  mortgage,  at  the  time  of  such  redemption.^ 
§  542.  Whenever  any  redemption  shall  have  been  made  of  any 
real  estate  sold,  it  shall  be  the  duty  of  the  officer  making  such 
sale,  or  of  any  other  person  who  may  lawfully  act  in  his  behalf,  to 
execute  to  the  person  making  such  redemption,  his  certificate, 
truly  stating  all  such  facts  transpiring  before  him  at  the  making 
of  such  redemption,  as  shall  be  sufficient  to  show  the  fact  of  such 
redemption.  And  such  certificate  may  be  proved  or  acknowledged 
as  deeds  are  required  to  be,  to  entitle  them  to  be  recorded,  and 
being  duly  recorded  in  the  clerk's  office  of  the  county  where  the 
real  estate  s©  sold  is  situated,  shall  have  the  same  effect  as  against 
subsequent  purchasers  and  incumbrances  as  deeds  and  convey- 
ances duly  proved  and  recorded ;  and  such  certificates  or  the 
record  thereof,  or  a  duly  authenticated  copy  of  such  record,  shall 
be  received  iu  all  courts  and  places  as  prima  facie  evidence  of  the 
facts  therein  stated.^ 

§  543.  A  purchaser  of  lands  sold  on  execution,  may  make  a 
valid  agreement  with  the  execution  debtor  after  the  sale,  whereby 
the  time  of  redemption  by  the  debtor  is  extended  beyond  the  year 
given  by  the  statute,  and  a  judgment  creditor  whose  judgment  is 
obtained  after  the  sale  or  agreement,  though  within  the  fifteen 
months,  cannot  acquire  the  purchaser's  interest  under  the  statute, 
and  a  sheriff's  deed  to  him  will  be  void.  The  purchaser  maj^  re- 
lease his  interest  altogether,  or  make  any  other  agreement  in  good 
faith  respecting  it  with  the  debtoi",  without  the  consent  of  the 
junior  judgment  creditors,  and  so  as  to  defeat  a  redemption  by 
them.^ 

§  544.  In  computing  the  time  of  the  redemption,  the  day  of  sale 
is  to  be  excluded  and  full  fifteen  calendar  months  from  such  day 
are  to  be  allowed.*  If  the  last  day  is  Sunday,  the  redemption 
must  be  made  the  day  before.^  On  a  sale  made  on  the  first  of 
Januarj',  1870,  the  debtor's  year  for  redeeming  will  expu-e  on  the 
first  day  of  January,  1871,  inclusive ;  and  creditors  have  until, 
and  including  the  first  day  of  April  thereafter  to  redeem.®  And 
*2fi21  *'^®  redemption  may  be  made  *at  any  time  before  twelve 
o'clock  at  midnight,  of  the  last  day  of  the  fifteen  months.'' 

1  3  ];.  S.  656,  §  82.    [SeeCodeCiv.  Proc,      "  Dickinson  v.   Gilliland,  1   Cow.  481; 

§  1449  et  seq.]  Snyder  v.  Warren.  2  Cow.  518. 

2  .3  R.  S.  656,  §§  84,  85.  6  xhe  People  ex  rel.  Pugsley  v.  Luther, 
»  Miller  v.  Lewis,  4  N.  Y.  554;  Wright  1  Wond.  42. 

V.  Douglass,  10  Barb.  97;  The  Peru  «  The  People  ex  rel.  Collier  v.  Sheriff  of 

Iron   Company,  7  Cow.   540;    The  Broome,  19  Wend.  87. 

Bank  of  Vergennes  v.   Warron,  7  '  Ex  parte  Bank  of  Monroe,  7  Hill,  177. 
Hill,  91. 
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And  each  other  creditor  entitled  to  redeem  has  twenty-four  hours 
after  the  last  redemption,  though  it  be  after  the  expiration  of 
fifteen  months.^  The  time  therefore,  when  the  purchaser  will  be 
entitled  to  a  deed,  if  no  one  redeems,  will  be  the  day  after  the  ex- 
piration of  the  fifteen  months.  Thus,  if  the  sale  is  on  the  first 
day  of  January,  he  will  be  entitled  to  a  deed  on  the  second  day  of 
April,  in  the  3-ear  thereafter.  And  such  will  be  the  time  whei'e  a 
creditor  has  redeemed  before  the  expiration  of  the  fifteen  months. 
But  if  he  redeemed  on  that  day,  no  deed  can  be  executed  to  him 
until  the  expiration  of  twenty-four  hours  from  the  time  he  so  re- 
deemed.^ 

§  545.  After  the  expiration  of  the  time  for  redeeming,  if  any 
part  of  the  premises  sold  shall  remain  unredeemed  by  the  person 
against  whom  the  execution  issued,  or  by  any  person  entitled  to 
redeem  the  same  within  one  year  from  the  time  of  such  sale,  then 
the  officer  making  such  sale  shall  complete  the  same  by  executing 
a  conveyance  of  the  premises  so  remaining  unredeemed,  either  to 
the  original  purchaser,  or  to  the  creditor  who  may  liave  acquired 
the  title  of  such  original  purchaser,  or  to  the  creditor  who  may 
have  purchased  such  title  from  any  other  creditor,  as  the  case 
may  be ;  which  convej-ance  shall  be  valid  and  effectual  to  convey 
all  tlie  right,  title  and  interest,  which  was  sold  by  such  officer.^ 
If  the  certificate  of  such  sale  has  been  duly  assigned,  and  such  as- 
signment duly  acknowledged  or  proved,  as  deeds  are  required  by 
law  to  be  acknowledged  or  proved  to  entitle  them  to  be  recorded, 
before  some  officer  authorized  to  take  the  acknowledgment  and 
proof  of  deeds,  and  filed  in  the  office  of  the  clerk  of  the  countj^  in 
which  the  real  estate  sold  is  situated,  then  it  shall  be  the  duty  of 
the  officer  making  such  sale  to  execute  a  deed  of  the  real  estate 
so  sold,  and  remaining  unredeemed,  to  any  person  or  persons  to 
whom  such  certificate  shall  have  been,  or  shall  be  so  assigned.* 
And  it  has  been  held  that  the  sheriff  may,  if  he  chooses,  execute 
a  deed  of  lands  so  sold  to  the  assicfuee  of  the  sheriff's  certificate, 
though  the  same  has  not  been  acknowledged  or  filed  as  aforesaid.^ 
In  case  the  person  who  would  be  entitled  to  a  conveyance  of  any 
real  estate  sold  by  virtue  of  an  execution,  shall  die  prior  to  the 

1  3  E.  S.  656,  §  83;   [Code  Civ.  Proc,  Proc,  §  1472];  Merrit  v.  Hasbrouck, 

§  1454.]  1  Wend.  46. 

2  Id.  •>  The  Bank  of  Vergennes  v.  Warren,  7 
S3E.  S.  655,  §80;  [Code  Civ.  Pro.,  §  Hill,  91;  The  President,  &c.,  of  Clia- 

1478.]  tauque  Co.  Bank  v.  Risley,  4  Benio, 

*  3  R.  S.  657,  §§  91,  92.     [See  Code  Civ.  480. 

20 
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delivery  of  such  conveyance,  the  officer  making  such  sale  shall 
execute  and  deliver  such  conveyance  to  the  executors  or  admin- 
istrators of  the  person  so  deceased.^ 

*§  546.  ThoLigli   the  sheriff  has  actually  conveyed  the  (-*o«q 
land  to  a  redeeming  creditor  uud  who  has  sold  the  same  to 
a  bona  fide  purchaser,  it  will  be  no  answer  to  a  mandamus,  to 
compel  him  to  convey  to  the  one  really  entitled  to  the  premises.^ 

§  647.  Such  deed  may  be  executed  by  the  sheriff  or  the  deputy 
who  made  the  sale,  and  at  any  time  during  the  continuance  of 
such  sheriff  in  office,  or  after  the  termination  thereof,  in  the  same 
manner  as  he  may  complete  the  execution  of  process  commenced 
before  the  expiration  of  his  term  of  office.^  Where  a  deed  is  ex- 
ecuted by  a  deputy,  it  must  be  executed  in  the  name  of  the  sheriff. 
But  if  the  deputy  who  made  tlie  sale  has  resigned,  or  been  re- 
moved from  office,  or  otherwise  vacated  the  same,  the  deed  must 
be  executed  by  the  sheriff  himself,  for  a  deputy  can  do  no  act 
after  the  relation  has  ceased.*  If  any  sheriff  to  whom  an  execu- 
tion shall  be  delivered,  die  or  be  removed  from  office  before  such 
execution  be  satisfied,  his  uudersheriff  shall  proceed  thereon  in  the 
same  manner  as  the  sheriff  might  have  done  ;  and  if  the  sheriff 
who  has  sold  any  real  estate,  die  or  be  removed  before  executing 
any  conveyance  in  pursuance  of  such  sale,  such  conveyance  shall 
be  executed  by  his  uudersheriff  in  the  same  manner,  and  with  the 
like  effect,  as  if  done  by  the  sheriff.^  If  there  be  no  such  under- 
sheriff,  the  court  from  which  the  execution  issued  may,  on  the 
application  of  the  plaintiff,  appoint  some  suitable  person  to  pro- 
ceed on  such  execution,  and  complete  the  same  instead  of  such 
iindersheriff;  and  on  the  application  of  any  person  entitled  to  a 
conveyance,  the  court  may  appoint  a  proper  person  to  execute  the 
same.  The  person  so  appointed  shall  give  such  security  as  the  court 
may  require,  and  shall  have  the  same  power  in  relation  to  the 
object  of  his  appointment  as  the  sheriff  so  dying  or  removed.^ 
Where  nothing  is  to  be  done  by  the  person  so  appointed  but  to 
execute  a  conveyance,  the  court  has  held  that  security  was  un- 
necessary.'' 

It  is  further  provided  by  statute  that  in  all  cases  where  any  sale 

»  3  R.  S.  655,  §  80;  [Code  Civ.  Proc,  §  ham  v.  Gale,  7  Cow.  7.S9;  Tuttle  v. 

,  ^  l^TfJ   ,  ,   „  Jackson,  ex.  d.  Hills,  0  Wend.  213. 

'  The  People  ex  rel.  Post  v.  Fleming,  2  *  Ante,  §  17. 

N.  Y.  484;  Keynolds   v.  Darling,  42  6  3  r,  y  gsg  s  88  ;    [Code  Civ.  Proc, 

Barb.  418.  §  147.).] 

*  Ante,  §  6;  .Jackson  ex  d.  Hasten  v.  "  3  R.  S.  657,  §  89. 

Bush,  10  John.  223;  Jackson  ex  d.  '  Sickles  v.  Hogeboom,  10  Wend.  562. 

Randall  v.  Davis,  18  John.  7;  Gor- 
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of  real  estate  has  been  or  shall  hereafter  be  made  under  execution, 
and  a  certificate  thereof  given  to  the  purcliaser,  or  his  assignee, 
but  no  deed  executed  pursuant  to  the  above  provisions  of  the  stat- 
ute, it  shall  be  the  duty  of  the  sheriff  making  such  sale,  and  in 
case  of  his  death  or  removal  from  office,  of  his  under-sheriff,  to  ex- 
ecute a  deed  of  the  estate  so  sold  and  remaining  unredeemed,  to 
any  person  or  persons  *to  whom  such  certificate  shall  be  or  r^e^c-A 
shall  have  been  duly  assigned,  or  to  any  person  who  shall 
have  duly  redeemed  the  said  real  estate,  other  than  the  execution 
debtor,  or  his  heirs  and  assigns,  the  executors  or  administrators 
of  any  deceased  assignee,  or  of  the  person  who  shall  have  so  re- 
deemed the  same.  In  case  of  the  death  or  other  disqualification 
of  both  said  sheriff  and  under-sheriff  before  any  deed  shall  be  ex- 
ecuted, as  above  provided,  it  shall  be  the  duty  of  the  deputy 
sheriff  who  made  the  sale,  or  of  any  successor  in  office  of  said 
sheriff  to  execute  said  deed,  and  every  deed  executed  pursuant  to 
these  provisions  shall  have  the  same  force  and  effect  as  if  executed 
by  the  sheriff  making  sucli  sale.-"^ 

§  548.  The  deed  must  bear  date  after  the  time  for  redemption 
has  expired;  but  the  grantee  iu  such  deed  shall  be  deemed  vested 
with  the  legal  estate  from  the  time  of  the  sale  on  such  execution, 
for  the  purpose  of  maintaining  an  action  for  any  injury  to  such 
real  estate.^  The  misrecital  of  a  judgment  in  a  sheriff's  deed  is 
not  material,  provided,  it  appears  that  in  fact  the  sale  was  made 
under  a  subsisting  judgment  and  execution.^  If  in  the  recital  of 
executions  in  a  sheriff's  deed,  under  which  the  sale  was  had  they 
are  described  correctly  in  several  particulars,  but  others  are  added 
which  are  inaccurate,  the  latter  may  be  rejected  as  surplusage.  The 
execution  need  not  be  set  forth  nor  recited,  and  if  it  is  recited  or 
described  inaccurately,  the  variance  will  not  affect  the  deed.*  But 
the  lands  must  be  described  as  fully  in  the  deed  as  in  the  notice, 
of  sale  or  at  least  sufficiently  to  identify  them.^ 

§  549.  The  sheriff's  deed  conveys  only  the  legal  title  to  the  land. 
Actual  possession  where  the  defendant  refuses  to  deliver  it  can  only 
be  obtained  under  the  provisions  of  the  statute  concerning  summary 
proceedings  to  obtain  possession  of  land,®  or  by  action  of  ejectment. 

1  Laws  1867,  ch.  116,  §  1;  [repealed  L.  Cow.  182. 

1877,  c.  417,  §  1.]  *  Jackson  ex  d.  Carman  v.  Kosevelt,  13 

2  3  R.  S.  655,  §  78;  [repealed  L.   1880,  John.  97;  Dygert  v.  Pletts,  25  Wend. 

c.  245.]  402. 

«  Jackson  ex  d.  Hill  v.  Streeter,  5  Cow.  »  3  JR.  S.  836,  §  28,  sub.  4  ;  Brown  v. 

529;  Jackson  ex  d.  Martin  V.  Pratt,  Betts,    13    Wend.    29;   Birdsall  v. 

10  John.  .381.  Phillips,  17  Wend.  464;  Hallenbeck 

*  Jackson  ex  d.  Witherell  v.  Jones,  9  v.  Garner,  20  Wend.  22. 
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SALE   OP  LANDS    UNDER   DECEEES.« 

§  550.  Sheriffs  may  sell  any  lands  in  their  respective  counties 
ordered  to  be  sold  by  any  judgment  or  decree  of  any  court  of  record 
*2fi^1  *  ^^  ^^^^  state,  and  give  conveyances  thereof  in  the  same  man- 
ner, and  with  the  like  effect  as  heretofore  done  by  a  mas- 
ter in  chancery .1  And  it  is  declared  that  all  sales  of  real  estate 
hereafter  made  in  the  city  and  county  of  New  York,  under  the 
decree  or  judgment  of  any  court  of  record,  (except  sales  in  cases 
of  partition  and  where  the  sheriff  of  said  city  and  county  is  a 
party,)  shall  be  made  by  the  sheriff  of  said  city  and  county.^ 

§  551.  Where  lauds  in  the  city  of  New  York  are  sold  under  a 
decree,  order  or  judgment  of  any  court,  they  shall  be  sold  at  public 
vendue,  at  the  Merchants'  Exchange,  between  twelve  o'clock  at 
noon  and  three  in  the  afternoon,  unless  otherwise  specially  di- 
rected.^ Where  the  lands  are  situated  in  any  other  county  of  this 
state  they  may  be  sold  at  any  place  within  such  county,  and  they 
may  be  sold  at  any  hour  of  the  day  between  the  hour  of  nine  o'clock 
in  the  morning  and  the  setting  of  the  sun. 

§  552.  Tlie  notice  of  sale  under  a  decree  of  foreclosure  of  lands 
lying  in  any  of  the  cities  of  this  state  in  which  a  daily  paper  is 
printed,  except  where  a  different  notice  is  required  by  law  or  by  the 
order  of  the  court,  shall  be  published  in  one  or  more  of  the  daily 
liapers  of  that  city,  for  three  weeks  immediately  previous  to  the 
time  of  the  sale,  at  least  twice  in  each  -week.  Where  lands  in  any 
other  part  of  the  state  are  directed  to  be  sold  under  a  decree  of 
foreclosure,  notice  of  the  sale  shall  be  given  for  the  same  time 
and  in  the  same  manner  as  required  by  law  on  sales  of  real  estate 
by  the  sheriffs,  on  execution.*  Three  copies  of  every  such  notice 
must  also  be  affixed  in  three  public  places  of  the  town  or  city  where 

13R.  S.  291,§49;   [repealed  by  L.  1877,  »  Rule  (12,   Sup.   Ct.  ;    Chamberlain  v. 

c-  417.]  Dempsey,  22  How.  Pr.  35^. 

«  Laws    1809,  c.  560.     [See  L.    1874,  c.  "  Rule  62,  Sup.  Ct.;  Code,  S  475. 

102;  L.  1880.  c.  2-ir,.]  '  '  ^ 

a  111.— 1   St.  144  ;    [Rev.  Sts.    1887,  p.  Wis.— R.  S.  763,  853  ;  Laws  1860,  p. 

864.]  108;  Laws  1862,  p,  445. 
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the  said  premises  are  to  be  sold,  for  the  same  length  of  time  before 
such  sale  as  such  notice  is  required  to  be  published ;  and  if  the 
premises  are  situated  in  any  other  town  or  city  than  that  in  which 
the  sale  is  appointed  to  take  place,  then  three  similar  copies  of  such 
notice  shall  also  be  affixed  for  the  time  aforesaid  in  the  town  or  city 
where  such  premises  are  situated. 

§  653.  The  notice  of  sale  ought  to  contain  the  title  of  the  action 
or  at  least  the  name  of  the  first  plaintiff  and  of  the  first  defendant, 
and  if  there  are  other  parties  it  will  be  sufficient  to  add  "  and 
others."  ^  And  it  must  contain  a  description  of  the  land  directed  to 
be  sold.  In  such  cases,  the  safe  mode  is  to  copy  the  description  of 
the  premises  from  the  decree. 

§  554.  The  manner  of  proceeding  upon  the  sale  is  the  same  as 
under  *  sales  upon  execution.  Where  the  premises  consist  of  r^of-^ 
several  distinct  lots  of  parcels  which  can  be  sold  separately 
without  diminishing  the  value  thereof  on  such  sale,  it  shall  be  the 
duty  of  the  sheriff  or  other  person  conducting  the  sale  to  sell  the 
same  in  separate  lots  or  parcels,  unless  otherwise  specially  directed 
by  the  court.  But  if  the  sheriff  or  other  person  is  satisfied  the 
property  will  produce  a  greater  price  if  sold  together,  than  it  will 
in  separate  lots  or  parcels,  he  may  sell  it  together,  unless  otherwise 
directed  in  the  order  of  sale.^  Where  mortgaged  premises  are  sold 
upon  a  decree  of  foreclosure  and  a  parcel  is  sold  by  the  sheriff  and 
bid  off  by  the  plaintiff,  he  is  not  at  liberty  to  refuse  to  consummate 
such  sale,  or  revoke  his  bid  and  direct  the  sheriff  to  resell  the  same 
parcel  with  other  lands  ;  and  if  the  sheriff  in  pursuance  of  such 
direction  does  resell  the  same,  the  sale  will  be  set  aside  as 
irregular.^ 

§  555.  If  there  be  a  postponement  of  the  sale  for  any  purpose, 
such  postponement  shall  be  made,  and  notice  thereof  given  in  the 
same  manner  as  on  sales  of  lands  on  execution.  The  bare  an- 
nouncement of  an  adjournment  to  a  future  hour  in  the  day,  or  to 
the  next  day,  will  be  sufficient.  But  if  the  time  is  beyond  the 
next  day,  notices  of  such  postponement  should  be  posted  in  the 
same  manner  as  the  original  notices  of  sale,  and  if  a  regular  pub- 
lication day  of  the  newspaper  or  newspapers  in  which  the  original 
notice  of  sale  was  published,  intervenes,  notice  of  such  postpone- 
ment shall  be  published  therein  once  or  twice  a  week,  as  the  case 
may  require,  until  such  adjourned  day. 

1  Eay  V.  Oliver,  6  Paige  Cli.  489.  can  Ins.  Co.  v.  Oakley,  8  Paige  Ch. 

2  [Code  Civ.  Proc.,  §  1428];  The  Amer-  259. 

"  Woodruff  V.  Bush,  8  How.  Pr.  117. 
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§  556.  On  the  sale  of  mortgaged  premises,  the  sheriff  shall,  on 
receiving  the  amount  bid  from  the  purchaser,  execute  and  deliver 
to  such  purchaser,  a  deed  of  the  premises,  and  he  shall  dispose  of 
the  moneys  realized  ujDon  such  sale  in  the  manner  he  may  be 
directed  in  and  by  such  decree.  In  case  of  a  surplus  arising  from 
the  sale  of  mortgage  premises,  the  sheriff  or  referee  shall  retain 
such  surplus,  subject  to  the  order  of  the  court,  unless  directions 
are  given  in  the  judgment  or  decree  for  the  distribution  of  such 
surplus.  But  in  the  city  of  New  York,  the  sheriff  or  referee  shall 
deposit  such  surplus  with  the  chamberlain  of  the  city,  or,  when  so 
directed  by  the  court,  with  the  clerk  of  the  court,  within  five  days 
after  such  surplus  shall  have  been  received,  and  shall  be  ascertain- 
able.! 

§  557.  On  executing  and  delivering  such  deed,  and  on  paying 
ovei'  the  moneys  realized  on  the  sale  of  mortgaged  premises,  the 
sheriff  shall  then  make  and  file  with  the  clerk  of  the  court  in 
*9fi71  "^^i<^^  ^^^  *decree  was  rendered,  a  report  of  the  sale,  con- 
taining a  full  statement  of  the  time  and  manner  of  sale, 
and  of  the  execution  of  the  deed  in  pursuance  thereof,  and  of  the 
disposition  of  the  moneys  ;  and  of  his  doings  in  other  respects 
under  such  decree  where  the  same  contains  any  other  special  pro- 
visions ;  to  which  report  he  must  annex  the  receipts  of  the  persons 
to  whom  he  may  have  paid  any  of  the  monej'S  under  and  pursuant 
to  such  decree,  and  of  the  officer  to  whom  he  may  have  paid  any 
surplus  arising  on  said  sale. 

§  558.  If  the  decree  of  sale  is  made  in  a  partition  case,  the  notice 
of  sale,  whether  the  premises  are  situated  in  a  city  where  there  is 
a  daily  newspaper  or  not,  must,  as  in  the  case  of  sales  on  execution 
be  for  six  weeks ;  and  a  notice  for  three  weeks,  where  the  lands 
were  situated  in  the  city  of  New  York,  was  held  to  be  irregular, 
and  the  sale  was  declared  void.^ 

§  559.  On  making  a  sale  under  a  decree  in  partition,  the  sheriff 
should  require  that  a  portion  of  the  purchase  money  should  be 
paid  down,  say  ten  per  cent,  thereof,  as  securit}^  that  the  pur- 
chaser will  perform  his  contract,  if  the  sale  is  confirmed  bj^  the 
court.  If  the  sale  is  not  confirmed,  but  a  new  sale  is  ordered,  the  ■ 
money  so  paid  must  be  returned  to  the  purchaser.  As  soon  as 
the  sale  is  made,  the  slieriff,  before  executing  any  deed  to  the  pur- 
chaser is  required  to  make  report  to  the  court  of  his  doings  under 
the  decree  ;  how  and  to   whom  the  premises  were  sold,  and  the 

1  Kule  74  Sup.  Ct.     [See  id.  Rule  62,      '  Romaine  v.  McMillen,  5  How.  Pr.  318. 
1880.] 
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amounts  bid,  and  paid  down,  and  when  a  deed  is  to  be  executed, 
if  the  sale  is  confirmed.  Such  report  must  be  delivered  by  him 
to  the  plaintiff's  attorney,  who  will  present  the  same  to  the  court, 
and  if  the  report  is  confirmed,  an  order  will  be  made  directing  a 
conveyance  to  the  purchaser  upon  his  complying  with  the  terms 
of  the  sale.  The  sheriff  must  thereupon  execute  and  deliver  to 
the  purchaser  a  proper  deed  of  the  premises  sold,  on  receiving  the 
amount  of  the  purchase  money  ;  and  he  shall  dispose  of  the  moneys 
as  directed  in  and  by  said  decree,  and  take  proper  vouchers  for 
all  payments  made  by  him  in  pursuance  thereof  ;  and  after  he  shall 
liave  made  such  payments  he  shall  make  and  file  with  the  clerk  of 
the  court  where  the  action  is  brought,  a  full  report  of  his  doing.} 
under  the  decree,  and  annex  such  vouchers  to  such  report.  It  is 
the  duty  of  the  sheriff,  or  his  deputy  who  makes  the  sale  under  a 
decree,  to  receive  and  dispose  of  the  proceeds  of  sale ;  and  if  he 
suffers  the  attorney  to  receive  the  same  and  it  is  squandered  or 
lost,  he  will  be  liable  to  the  parties  in  interest  for  the  amount. 
But  it  has  been  held  iu  such  case  that  the  statute  of  limitations 
will  bar  summary  proceedings  to  compel  the  sheriff  *to  r-me^ao 
make  report  and  payment  over  of  the  money,  in  a  case 
where  the  statute  would  be  a  bar  to  an  action  for  the  non  pay- 
ment of  the  money .^ 

§  560.  On  sales  of  lands  under  decrees  in  the  city  of  New 
York,  the  sheriff  is  entitled  to  receive  the  amount  of  the  fees 
actually  paid  by  him  to  any  auctioneer,  not  to  exceed  however 
twelve  dollars  for  each  parcel  separately  sold,  which  are  to  be  paid 
by  the  purchaser,  in  addition  to  the  amount  bid  by  him  for  the 
parcel.^ 

1  Van  Tassel  v.  Van  Tassel,  31   Barb.      2  Laws  1869,  c.  569,  §  2. 
439. 
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CHAPTER  XXXI. 

EXECUTIONS  AGAINST  THE  BODY." 

§  561.  The  writ  of  capias  ad  satisfaciendum  or  execution  against 
the  body,  has  already  been  spoken  of,  and  its  form,  and  the  rules 
applicable  to  it  briefly  pointed  out  in  speaking  of  executions  gener- 
ally.i 

§  562.  It  is  declared  by  statute  that  execution  shall  not  issue 
against  the  body  in  those  cases  in  which  bail  shall  have  been  taken 
on  the  arrest  of  the  defendant,  and  the  bail  bond  shall  have  been 
assigned  to  the  plaintiff,  and  in  those  cases  in  which  special  bail 
shall  have  been  filed,  until  an  execution  against  the  goods  and 
chattels,  lands  and  tenements  of  such  defendant,  shall  have  been 
issued  to  the  sheriff  of  the  county  in  which  such  defendant  was 
arrested,  and  shall  have  been  returned  unsatisfied  in  whole  or  in 
part.  But  if  the  defendant  be  imprisoned  on  execution  in  another 
cause,  or  upon  process  in  the  same  action,  or  shall  have  been  sur- 
rendered in  exoneration  of  his  bail  in  such  action,  an  execution 
may  issue  against  his  body,  without  any  previous  execution  against 
his  property.  Executions  either  against  the  body  or  against  the 
property  of  any  party,  maj'  be  issued  at  the  same  time,  to  sheriffs 
of  different  counties  ;  but  no  execution  against  the  body  of  any 
party  shall  issue,  while  there  is  an  execution  against  his  property 
not  returned  ;  nor  shall  an  execution  against  the  property  of  any 
party  be  issued,  while  there  is  an  execution  against  his  body  un- 
returned,  unless  by  order  of  the  court.  And  when  the  bod}''  of  a 
party  shall  have  been  taken  on  an  execution  issued  for  that  pur- 
pose, no  other  execution  can  be  issued  against  him  or  his  property, 
except  in  the  cases  specially  provided  by  law.  But  if  any  person 
who  shall  have  been  taken  on  an  execution  shall  escape,  he  may  be 

1  Ante,  §  407,  et  seq. 

a  Conn.— Rev.  1866,  p.  .55;   [Genl.  Sts.  [Oreg.— Ann.  L.  1887,  vol.  1.  pp.  351, 

1888,  §§  1179-1181.]  352.] 

[Dak.— Codes  1885,  p.  92,  §  311.]  Penn.— Dis?,    JS61,    p.    629;    [Bright 

Ind.— 2  R.  S.  1852,  p.   147;  [id.  Rev.  Purd.  Dig.  Pa.  1883,  vol.  1,  pp.  740, 

Sts.  1881,  §S  791-810.]  741.] 

Neb.— R.  S.  490.  Vt.— Gen.   St.    1863,    p.    364;    [Rev. 

'N.  C--Batt.  Rev.  187:5,  p.  204.]  Laws  1880,  §  1557.] 


g 
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retaken  by  a  new  execution  against  his  body,  or  an  execution 
against  his  property*  may  be  issued,  in  the  same  manner  as   rjisoj^Q 
if   the  body  of   such   prisoner   had  never  been  taken   in 
execution. 1 

§  563.  Notwithstanding  the  foregoing  provisions  of  the  statute 
regulating  the  issuing  of  executions  against  the  body,  it  will  be  the 
duty  of  the  sheriff  to  whom  any  such  writ  is  directed  and  delivered 
for  execution,  to  execute  the  same  according  to  the  command 
thereof,  unless  the  defendant  be  at  the  time  exempt  from  arrest ;  ^ 
and  it  will  be  immaterial  to  him  whether  the  plaintiff  has  the  right 
to  issue  any  such  process  or  not.  If  the  process  is  not  void,  it  will 
be  his  duty  to  execute  it,  though  it  is  issued  without  an  execution 
against  the  property.^  Nor  has  the  sheriff  anything  to  do  with  the 
irregularities  in  the  judgment  or  process,  if  they  are  only  such  as 
render  it  voidable.  And  if  it  be  not  void  upon  its  face,  he  may 
execute  it  if  he  will,  and  it  will  be  a  protection  to  him  even  though 
it  is  absolutely  void,  for  reasons  which  do  not  appear  on  its  face, 
whether  he  was  aware  of  that  fact  or  not.  He  must  be  governed 
and  is  protected  by  the  process,  and  he  cannot  be  affected  by  any- 
thing which  he  has  learned  out  of  it,  as  going  to  impeach  it :  or  he 
may,  after  learning  the  fact  that  it  is  so  void,  decline  to  proceed 
with  it,  after  he  has  commenced  its  execution.*  But  if  the  process 
is  void  upon  its  face,  it  will  afford  the  officer  no  protection,  and  he 
should  decline  to  execute  it. 

§  564.  The  time,  and  places  of  arrest,  the  persons  who  may  be 
arrested,  and  the  manner  of  making  the  arrest  under  the  writ,  are 
the  same  as  under  mesne  process  in  civil  actions,  and  have  been 
already  pointed  out,  in  speaking  of  the  execution  of  process  in  civil 
actions  generally.^ 

§  565.  Upon  any  execution  being  issued  and  delivered  to  the 
sheriff  against  the  body,  in  an  action  where  bail  has  been  given,  it 
shall  be  his  duty  to  use  all  reasonable  endeavors  to  execute  the 
same,  notwithstanding  any  directions  he  may  receive  from  the 
plaintiff  or  his  attorney.^ 

§  566.  When  the  sheriff  shall  have  arrested  the  defendant, 
if  he  will  not  pay  tlie  execution,  it  will  be  his  duty  to  take 
him  forthwith  to  the  proper  jail  of  the  county,  and  commit 
him    to    prison.       If    he    does    not    do    so,    but    allows    him    to 

1  3  E.  S.  642,  §§  2-8;  [Code  Civ.  Proc.  *  Ante,  §  28.3. 

§  1492  1  5  Ante,  §  290.  et  seq. 

■'  Ante,  §  291,  et  seq.  6  3  r.  s.  665,  §  30;  [repealed  L.  1880,  c. 
s  Hutchinson  v.  Brand,  6  How.  Pr.  73.  245.] 
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go  at  large  again,  or  takes  him  elsewhere  than  to  the  county 
jail,  he  will  be  liable  for  an  escape.  But  it  has  been  held 
that  going  with  the  prisoner,  the  afternoon  on  which  he  was 
arrested,  two  miles  from  the  direct  road  to  the  jail,  to  a  tavern, 
on  the  prisoner's  suggestion  that  the  execution  might  perhaps  be 
*'^7n"l  *  '''2^*'^6d,  and  then  going  with  the  prisoner  the  same  after- 
noon, one  mile  further,  to  the  prisoner's  house,  to  enable 
him  to  get  his  clothes  and  see  his  wife  before  he  went  to  jail,  was 
not  an  excape,  but  was,  under  the  circumstances  but  reasonable 
and  proper.i  If  the  defendant  is  ready  to  give  bail  for  the  limits, 
he  need  not  be  actually  committed  to  the  jail. 

§  567.  Where  the  defendant  has  been  duly  arrested  on  one  pro- 
cess, and  is  m  the  custody  of  the  officer  thereon,  and  another  writ 
is  placed  in  the  hands  of  the  sheriff  against  the  same  party,  he  is 
thereby  in  the  custody  of  the  sheriif  under  both  writs,  and  if  the 
first  be  settled  or  the  defendant  in  anywise  discharged  therefrom, 
the  sheriff  must  not  discharge  him  out  of  his  custody,  but  it  will 
be  his  duty  to  hold  him  upon  such  second  writ  also,  and  if  he 
allows  him  to  go  at  large  it  will  be  an  escape.^  And  so  the  officer 
must  detain  him  upon  such  second  writ,  even  if  the  first  arrest  was 
illegal,  if  such  arrest  was  made  without  the  connivance  of  the 
sheriff  or  the  plaintiff  in  the  second  execution.^  If,  however,  the 
prisoner  be  on  the  limits  at  the  time  of  the  deliverj^  of  the  second 
writ,  its  delivery  to  the  sheriff  is  not  such  an  arrest  as  to  place  the 
defendant  in  custody  on  the  execution.*  But  what  will  constitute 
an  escape  will  be  more  fully  illustrated  in  the  ciiapter  concerning 
escapes. 

§  568.  The  sheriff  cannot  discharge  the  defendant  after  arrest, 
unless  the  judgment  or  execution  is  void,  or  the  party  is  absolutely 
exempt  from  arrest,  without  payment  of  the  execution.  And  on 
making  such  arrest,  he  cannot  discharge  the  defendant  on  receiving 
security  fron^  the  defendant,  not  even  the  draft.^  Nor  can  he 
discharge  him  by  direction  of  the  plaintiff's  attorney,  unless  the 
defendant  has  actually  paid  the  defendant's  debt.  But  the 
plaintiff  himself  may  authorize  his  discharge  whether  he  has  paid 
the  debt  or  not.  In  such  case,  however,  the  sheriff  should  require 
the  written  direction  of  the  plaintiff  before  he  discharges  him-  If 
the  arrest  be  in  an  action  for  a  penalty  where  one  half  goes  to  the 

1  Wool  V.  Turner.  10  John.  420.  ■*  Strong  v.  Tompkins,  8  John.  98;  Cod- 

2  Ante,  §  S-24.  wise  v.  Field,  0  John.  liO:!;  ^\^leele^ 

3  Watson,  91.  v.  Bailey,  13  John.  366. 
*  Tracy  v.  Whipple,  8  John.  379. 
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informer,  such  party  cannot  authorize  the  release  of  the  defendant, 
or  discharge  the  judgment,  or  compound  with  the  defendant 
without  leave  of  the  court,  or  payment  of  the  judgment.  The 
defendant's  discharge  in  sucli  case  so  far  as  relates  to  the  moiety 
of  the  penalty  belonging  to  the  people  is  void,  and  cannot  excuse 
an  escape.^ 

§  569.  The  attorney  of  record  has  no  power,  as  such,  to  authorize 
the  sheriff  to  permit  the  defendant  to  go  at  large,  after  arrest, 
without  *paymeut  of  the  debt,  even  for  the  purpose  of  seek-  r^s.^r'-i 
ing  to  obtain  the  means  to  pay  the  execution,  and  if  the  sheriii 
does  allow  hira  to  go  at  large  it  will  be  a  voluntary  escape.^  But  the 
attorney  has  power,  under  his  general  retainer,  to  acknowledge 
satisfaction  of  the  judgment  at  any  time  within  two  years  after  the 
rendition  thereof ;  and  on  his  executing  and  delivering  such 
satisfaction  piece,  the  sheriff  may  release  the  prisoner  unless  he  has 
noticed  that  the  authority  of  such  attorney  has  been  revoked.^  But 
if  the  debt  has  not  been  actually  paid,  the  defendant  will  not  be 
discharged  from  such  judgment.* 

§  570.  The  taking  the  defendant  in  execution  operates  as  a  satis- 
faction of  the  judgment  during  the  time  that  tlie  party  is  under 
arrest.^  The  plaintiff  cannot  during  this  time,  issue  other  process 
against  the  defendant's  property  on  such  judgment ;  and  during 
such  time  it  ceases  to  be  a  valid  judgment  for  the  purposes  of 
redeeming  lands  of  the  defendant  sold  upon  another  execution.* 
But  the  arrest  of  one  of  several  defendants,  is  not  a  discharge  of 
the  judgment  so  as  to  prevent  the  arresting  or  collecting  the  judg- 
ment out  of  the  other  defendants.  If  after  arrest  the  plaintiff 
discharge  the  defendant  voluntarily,  out  of  custody,  it  will  be  a 
discharge  of  the  judgment,  and  he  cannot  afterwards  have  him 
arrested  on  the  same  judgment,  even  whei'e  the  defendant  agrees 
that  he  may  be  arrested.  And  so  if  the  plaintiff  consent  to  the 
discharge  of  one  of  several  defendants,  he  cannot  afterwards  retake 
him  or  any  of  the  others  on  the  same  judgment.  But  if  the 
defendant  is  discharged  from  arrest  on  the  ground  of  irregularity 

'  Minton  v.  Woodworth,  11  John.  474.        »  Jackson  ex  d.  Spencer  v.  Benedict,  la 

2  Kellogg  V.  Gilbert,  10  John.  220.  John.   533;    Cooper  v.  Bigelow,   1 

3  3  K.  S.  640,  §  22;  [repealed  L.  1S80,  c.  Cow.  56. 

245.]-  Ante,  §  525. 

*  Benedict  v.  Smith,  10  Paige  126;  Sim- 
onton  V.  Barrel!,  21  "Wend.  362. 
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in  the  execution,  or  arrest,  or  because  the  defendant  was  tem- 
porarily exempt  from  arrest,  a  new  execution  may  issue  against 
the  body.  And  so  if  the  defendant  escape  or  be  improperly 
discharged  from  arrest,  new  executions  may  issue  against  his  body 
or  against  the  property.^  And  if  he  is  improperly  discharged  by 
the  sheriff,  without  the  plaintiff's  assent,  it  will  be  an  escape,  and 
he  may  retake  him  on  the  execution  or  issue  a  new  one,  or  seek 
his  remedy  against  the  sheriff  for  such  escape.  If  the  defendant 
be  discharged  from  imprisonment  under  the  statute  concerning 
imprisoned  debtors,  new  executions  may  be  issued  against  his  prop- 
erty, but  he  cannot  be  arrested  under  such  judgment  •?  and  if  he 
die  in  execution,  a  new  execution  may  issue  against  his  property.* 
What  is  an  escape,  and  in  what  cases  the  prisoner  may  be  retaken 
*272n  ^^*®^  ^^  escape,  and  the  times  and  places*  where  the  arrest 
may  be  made  by  the  sheriff,  will  be  pointed  out  hereafter.* 

1  Wesson  v.  Chamberlain,  3  N.  T.  331;      8  3  K.  S.  649,  §  42;  [Code  Civ.  Proc, 

3  R.  S.  643,  §  8.  §  1493.] 

»  3  E.  S.  105,  §  12.  *  Post,  §  595. 
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CHAPTER  XXXII. 

"WKIT     OF    POSSESSION. 

§  571.  The  writ  of  possession  is  the  process  under  and  by  virtue 
of  which  the  sheriff  is  authorized  and  commanded  to  deliver  to 
the  plaintiff,  in  an  action  of  ejectment,  or  in  an  action  for  dower,^ 
the  possession  of  lands  recovered  in  such  action.  The  form  of 
the  writ  is  prescribed  by  the  Revised  Statutes  ;  ^  and  some  of  its 
characteristics  have  already  been  pointed  out.^  Under  this  writ 
it  is  the  duty  of  the  sheriff  to  remove  all  persons  from  the  premises 
described  in  the  writ,  and  of  which  possession  is  to  be  given,  and 
all  goods  and  property  that  may  be  thereon,  and  to  put  the  plain- 
tiff into  full  and  complete  possession  of  .the  premises.  If  there  be 
several  tenements  in  possession  of  several  defendants,  it  is  neces- 
sary that  possession  should  be  given  of  each  ;  but  if  there  be  several 
tenements  in  the  possession  of  one  defendant,  the  delivery  of  pos- 
session of  one  is  a  good  delivery  of  possession  of  the  whole.  The 
possession  given  by  the  sheriff  is  full  and  actual  possession,  and 
the  writ  is  not  fully  executed  until  such  possession  has  been  given, 
and  the  plaintiff  is  left  in  the  quiet  possession  of  the  premises. 
Tlie  writ  may  also  direct  the  collection  of  the  costs  of  the  action, 
under  which  the  duties  of  the  sheriff  will  be  the  same  as  under 
an  execution  for  the  collection  of  moneys  in  an  ordinary  action.* 

§  572.  The  slieriff  executes  the  writ  under  the  direction  of  the 
plaintiff  or  iiis  attorney  ;  and  he  may  first  demand  an  indemnity .& 
The  party  or  his  attorney  is  bound  at  his  peril  to  point  out  the 
land  recovered,  and  of  which  possession  is  to  be  given  ;  and  if  the 
sheriff  gives  possession  of  any  lands  not  in  the  writ,  he  will  be  a 
trespasser. 

§  573.  The  powers  and  duties  of  the  sheriff  under  the  writ  of 
possession,  are  more  extensive  than  in  the  execution  of  process 
generally  in  civil  actions.  He  may,  as  in  other  cases,  call  to  his 
aid  the  power  of  the  county  in  executing  the  process,  if  he  fears 
violence,  and  he  may  break  open  all  doors  necessary  to  deliver 

1  3  E.   S.   598,   §  48.     [See  Code  Civ.      ^  Ante,  §  407. 

Proc,  §  2251.]  1  3  R.  S.  595,  §  27;  3  E.  S.  629,  §  22. 

2  3  E.  S.  595,  §  27.  ^  Allen  247. 
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possession,  taough  he  should,  as  in  other  cases,  first  signify  the 
cause  of  his  coming,  and  ask  that  they  may  be  opened.^ 
*27S1  *§  ^^"^^  the  officer  be  disturbed  in  the  execution  of  the 
writ,  the  court  will,  upon  affidavit,  grant  an  attachment 
against  the  person  disturbing  him,  whether  he  be  the  defendant  or  a 
stranger,  even  if  it  be  after  the  execution  of  the  writ  is  completed  ; 
as  where  the  officer  leaves  the  plaintiif  in  possession,  and  the  de- 
fendant presently  ejects  him  from  such  possession,  the  court  will 
grant  an  attachment  against  the  defendant. 

§  575.  Where  the  writ  is  not  made  returnable,  as  it  seldom  is, 
the  sheriff  may  under  it  remove  the  defendant  or  one  claiming 
under  him,  from  the  premises  as  often  as  he  intrudes  upon  them. 
But  if  a  stranger  so  intrudes,  that  is,  one  claiming  not  under  the 
defendant,  but  by  and  under  a  different  title,  the  sheriff  cannot 
remove  him  from  the  premises  under  such  writ.^  In  such  case  the 
plaintiff  must  resort  to  other  proceedings  to  obtain  possession  of 
the  land.  Where  there  is  any  doubt  as  to  how  or  by  what  claim 
of  right  a  person  intrudes  upon  land,  the  sheriff  cannot  be  com- 
pelled, without  the  direction  of  the  court  to  remove  such  person, 
and  in  all  such  cases  of  doubt,  the  officer  should  before  removing 
the  party  require  that  the  plaintiff  first  apply  to  the  court  on 
notice  to  such  person,  for  an  order  directing  the  sheriff  to  remove 
him.  If  such  order  is  made,  it  will  be  a  protection  to  the  sheriff. 
If  the  writ  has  been  returned  to  the  proper  office,  the  duties  of 
the  sheriff  thereunder  are  at  an  end,  unless  the  court  direct  his 
return  to  be  stricken  out,  and  the  writ  returned  to  him  to  be  far- 
ther executed. 

1  Semayne's  case,  5  Coke  92;  Howe  v.      ^  Jackson  ex  d.  Miller  v.  Hawley,  11 
Butterfield,   4    Gush.    (Mass.)  302;  Wend.  182. 

Keith  V.  Johnson,  1  Dana  (Ky.)  605. 
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CHAPTER  XXXIII. 

IMPKISONMBNT   IN   CIVIL   ACTIONS. 

§  576.  It  is  the  duty  of  the  sheriff  as  keeper  of  the  jails  of  his 
county  to  safely  keep  all  prisoners  committed  to  him  under  civil 
process  for  the  time  and  in  the  manner  provided  by  law.^  When 
a  prisoner  is  brought  to  the  jail  for  commitment,  upon  civil  process, 
the  jailer  before  receiving  him  should  ascertain  that  the  officer  has 
authority  to  make  the  arrest,  and  that  it  is  his  duty  to  receive  the 
prisoner.  And  if  the  warrant  or  execution  upon  which  he  is 
arrested  does  not  require  the  officer  executing  it  to  return  the 
same  to  the  court  or  officer  issuing  it,  the  jailer  should  require 
such  process  to  be  left  with  him  for  his  authority  and  protection, 
after  the  officer  has  made  a  due  indorsement  of  the  arrest  thereon. 
If  such  process  must  be  returned  to  the  court  or  officer  issuing  it, 
then  the  jailer  should  require  such  *officer  to  leave  with  r^gni 
him  a  true  copy  of  such  execution,  with  all  the  indorse- 
ments thereon,  with  his  return,  and  the  whole  duly  certified  by 
such  officer.  And  in  either  case,  there  should  likewis^be  indorsed 
a  statement  of  the  fees  of  such  officer,  upon  executing  such  writ, 
that  the  jailer  may  know  what  to  receive  in  case  the  execution  is 
paid.  The  jailer  should  make  an  entry  of  the  time  of  commit- 
ment of  the  prisoner,  and  under  what  process ;  when  let  to  bail 
upon  the  limits,  and  when  discharged.  But  it  is  not  necessary  to 
make  all  the  entries  he  is  required  to  do  in  the  case  of  one  com- 
mitted on  criminal  process. 

§  577.  When  a  prisoner  shall  be  committed  to  the  jail  of  the 
county  upon  civil  process,  the  sheriff  or  jailer  thereof  shall  not 
suffer  such  prisoner  to  go  without  the  prison,  except  upon  his 
giving  bail  for  the  limits  in  the  cases  where  he  may  be  let  to  bail ; 
or  in  pursuance  of  the  command  of  a  writ  of  habeas  corpus  duly 
gi-anted,  or  order  of  the  court ;  upon  the  necessary  removal  of  sucli 
prisoner  to  another  jail,  in  the  cases  where  he  may  be  so  removed  : 
upon  payment  of  the  judgment  or  debt  for  which  he  is  committed, 
or  on  the  cancelment  of  the  judgment  of  record,  or  by  the  direction 
of  the   plaintiff,   which  direction  ought  to  be  in  writing,    (the 

Ante,  Ch.  13. 
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direction  of  the  attornej'  for  the  plaintiff  will  not  be  sufficient,  as 
he  has  no  power  to  discharge  the  prisoner  witliout  actual  payment 
of  the  debt ;)  on  the  discharge  of  the  defendant  by  a  proper  court ; 
or,  when  he  is  committed  upon  a  justice's  judgment,  at  the  expira- 
tion of  the  time  for  which  he  shall  remain  committed,  on  his 
making  the  proper  affidavit,  to  entitle  him  to  his  discharge  as 
hereinafter  mentioned.  If  such  sheriff  or  jailer  shall  suffer  any 
person  so  committed  on  civil  process,  to  go  or  be  at  large  beyond 
the  liberties  of  the  jail,  except  in  the  cases  mentioned,  he  will  be 
liable  for  an  escape.  And  so  they  will  be  liable  for  an  escape,  if 
he  goes  beyond  the  liberties  without  leave,  unless  he  shall  return 
within  such  liberties  before  suit  is  brought.  When  one  is  com- 
miited  to  the  debtor's  prison  in  the  city  of  New  York,  under  an 
execution  against  the  body  for  the  nonpayment  of  a  judgment  not 
exceeding  fifteen  dollars  exclusive  of  costs  recovered  by  a  female 
employee,  he  shall  in  pursuance  of  the  directions  of  the  execution 
be  confined  in  the  prison  without  benefit  of  the  jail  limits  until  he 
shall  pay  the  said  judgment  or  be  discharged  according  to  law; 
but  such  imprisonment  shall  in  no  case  extend  beyond  the  period 
of  five  days.i 

§  578.  Prisoners  arrested  on  civil  process,  shall  be  kept  in  rooms 
separate  and  distinct  from  those  in  which  prisoners  detained  on 
criminal  chiirge  or  conviction,  shall  be  confined;  and  on  no  pre- 
-ssOTKn  fence  *whateA'er,  shall  prisoners  on  civil  and  criminal  pro- 
cess,  be  put  or  kept  in  the  same  room.  Male  and  female 
prisoners,  unless  they  be  husband  and  wife,  shall  not  be  put,  kept 
or  confined  in  the  same  room  in  any  prison.^ 

§  579.  Whenever  any  person  shall  be  arrested  by  virtue  of  an 
execution,  issued  upon  any  judgment  rendered  in  a  court  of  record, 
or  surrendered  in  exoneration  of  his  bail,  or  upon  any  other  pro- 
cess in  a  civil  action,  whether  issuing-  from  a  court  of  record  or 
not,  he  shall  be  safely  kept  in  secure  custody,  in  the  manner  pre- 
scribed by  law,  at  his  own  expense,  until  he  shall  satisfy  such 
execution,  or  be   discharged  according  to  law.^     If  any  person  be 

^  Laws  1867,  Ch.  516,  §  2.     [See  L.  1880,  s  3  r.  s.  659,  §§  105,  106.     In  Mclain  v. 

c.  2-\o.]  Hayue,  3  Brev.  (S.  C.)  -J91,  it  was 

2  3  R.  S.  725,  §§  8, 10;  [Code  Civ.  Proc,  declared  that  the  sheriff  is  not  bound 

§124.]    But  see  Campbell  V.  Hamp-  at  the  Common  Law  to  maintain  his 

son,  1  Ohio.    119,  where  it  is  held  prisoner  confined  on  civil  process; 

that  the  sheriff  is  not  liable  for  con-  but  he  was  held  liable  to  the  plain- 

flning  criminals,  and  those  held  on  tiff  where  he  suffered  a  prisoner  to 

civil  process  in  the  same  room  wlien  go  at  large  because  he  was  destitute 

there  is  but  one  room  in  the  jail.  and  the  plaintiff  had  refused  to  pay 

for  his  maintenance. 
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arrested  and  kept  in  any  house  other  than  the  jail  of  the  county, 
neither  the  officer  arresting  him,  nor  tlie  person  in  whose  custody 
such  person  may  be,  sliall  demand  or  receive  from  sucli  prisoner, 
any  other  or  greater  sum  for  lodging,  drink,  victuals,  or  other 
necessary  things  than  shall  have  been  prescribed  by  the  court  of 
sessions  of  the  county ;  or  if  no  rate  shall  liave  been  prescribed  by 
such  court,  sucli  officer  or  person  shall  not  receive  any  other  or 
greater  sum  than  shall  be  allowed  by  a  justice  of  the  peace  of  the 
same  town,  upon  proof  that  the  lodgings  or  other  things  furnished, 
were  so  furnished  at  the  request  of  the  prisoner.  And  in  no  case 
shall  such  officer  or  person  demand  or  receive  any  pay  or  compensa^ 
tion  for  any  spirituous  liquors,  sold  or  delivered  to  such  prisoner. ^ 
A  prisoner  so  kept  in  any  house,  may  send  for  and  have  any  beer, 
ale,  cider,  victuals  and  other  necessary  food,  and  such  bedding, 
linen  and  other  necessary  things,  as  such  prisoner  shall  think  fit, 
where  and  from  whom  he  pleases  without  any  detaining  or  paying 
for  the  same,  or  any  part  thereof,  to  the  officer  arresting  him,  or  to 
the  person  in  whose  custody  such  prisoner  may  be.^  And  no 
sheriff,  jailer  or  other  officer,  shall  demand  or  receive  any  money 
or  valuable  thing  whatsoever,  for  the  chamber  rent  of  any  prison, 
or  any  fees,  compensation  or  reward,  for  the  commitment,  detain- 
ing in  custody,  release  or  discliarge  of  any  prisoner,  other  than 
such  fees  as  are  allowed  by  law.^  In  King's  county  it  is  declared 
that  the  sheriff  of  the  county  shall  not  confine  in  the  county  jail 
of  said  county  any  person  or  persons  arrested  upon  process  in 
civil  actions  until  the  plaintiff,  upon  whose  *application  the  r^Qrr/. 
arrest  is  made,  shall  pay  to  the  sheriff  for  the  use  of  the 
said  county  and  to  apply  on  expense  of  board  of  such  prisoner,  the 
sum  of  twenty-five  dollars,  and  a  like  sum  shall  be  paid  to  said  sheriff 
for  the  like  purpose  every  twenty  days  that  said  debtor  is  so  con- 
fined after  the  lapse  of  the  first  twenty  days  after  the  arrest  is 
made ;  and  said  sheriff  shall  account  to  the  county  for  all  moneys 
so  received.* 

§  580.  Any  sheriff  or  other  officer,  who  shall  offend  against  any 
of  tire  preceding  provisions,  concerning  the  manner  of  confining 
prisoners,  and  charging  or  receiving  pay  from  prisoners  other  than 

1  3  R.  S.  724,  §  .S.  payment.     It  simply  provides  that 

2  3  E.  S.  724,  §  4.  he  shall  not  confine  him  in  the 
8  3  R.  S.  724,  §  5.  county  jail.  Will  this  authorize  the 
*  Laws  1869,  c.  813.  §  1.     [See  L.  1877,             sheriff  to  discharge  him;  or  musthe 

c.  417,  §  1.]     The  statute  does  not  safely  keep  him  elsewhere,  if  he  will 

declare  what  the  sheriff    shall  do  not  give  bail  for  the  liberties  of  the 

with  the  prisoner  in  case  the  plaint-  jail  ? 

iff  refuses  or  neglects  to  make  the 

21 
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is  prescribed  by  law,  shall  forfeit  to  the  party  aggrieved  three 
times  the  damages  found  by  the  jury ;  and  shall  be  liiible  to  an  in- 
dictment for  a  misdemeanor,  and  upon  conviction  iliereof,  in 
addition  to  any  other  punishment,  shall  forfeit  his  office  or 
place. 1 

§  581.  It  shall  be  the  duty  of  the  sheriff  of  the  several  cities 
and  counties  of  this  state,  to  receive  into  their  respective  jails,  and 
keep  all  prisoners  who  shall  be  committed  to  the  same,  by  virtue 
of  any  civil  process,  issued  by  any  court  of  record,  instituted  under 
the  authority  of  the  United  States  of  America,  until  they  shall  be 
discharged  by  the  due  course  of  the  laws  of  the  United  States,  in 
the  same  manner  as  if  sucli  prisoners  had  been  committed  by  virtue 
of  process  in  civil  actions  issued  under  the  authority  of  this  state  ; 
and  every  such  sheriff  may  receive  to  his  own  use,  such  sums  of 
Taonej  as  shall  be  payable  by  the  United  States,  for  the  use  of  the 
said  jails ;  and  every  such  sheriff  or  keeper  to  whose  jail  any 
prisoner  shall  be  committed,  by  any  marshal  or  other  officer  of  the 
United  States,  shall  be  answerable  for  the  safe  keeping  of  such 
prisoner,  in  the  courts  of  the  United  States  according  to  the  laws 
thereof.^ 

§  582.  Where  the  court  shall  order  the  discharge  of  a  prisoner, 
upon  his  discharge  under  the  insolvent  laws  of  this  state,  the  sheriif 
shall  discharge  him  on  being  served  with  such  order,  without  any 
detention  on  account  of  any  fees,^  and  the  assignees  of  such  debtor 
shall  pay  such  fees  out  of  the  proceeds  of  the  assigned  property.* 

5  583.  If  a  prisoner  committed  on  a  justice's  execution,  or  on 
an  execution  issued  by  the  county  clerk  upon  a  transcript  of  such 
judgment,  has  a  family  in  this  state  for  which  he  provides,  and  he 
be  not  *a  freeholder,  he  shall  be  discharged  from  jail  after 
J  he  shall  have  remained  in  prison  thirty  days;  and  if  he 
have  no  family,  and  be  not  a  freeholder,  he  shall  be  discharged, 
after  remaining  in  prison  sixty  days ;  on  his  delivering  to  the 
sheriff  or  jailer,  an  affidavit,  taken  before  some  officer  author- 
ized to  take  affidavits,  stating  the  title  of  the  action  in  which 
he  was  committed,  and  the  officer  who  issued  the  execution ; 
the  time  of  commitment,  and  that  he  has  remained  in  jail,  or  upon 
the  limits,  from  the  time  of  such  commitment,  until  the  time  of 
makino-  such  affidavit ;  that  he  was  not  at  the  time  of  such  commit- 
ment and  not  a  freeholder,  and  that  he  has  at  the  time  of  making 

1  2  R  S  7'^r,  S  11  8  3  R.  S.  107,  §  11;  [Code  Civ.  Proc, 

*  3  R.  S.  743."  §§  121,  122;  [4  Id.,  8th  §§  2185,  2188.] 

ed.,  p.  2823,  §§  145-147.]  '  3  K.  S.  107,  §  16,  sub.  1. 
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such  affidavit,  a  family  in  this  state,  mentioning  the  place  therein, 
for  which  he  provides,  or  that  he  has  no  family  for  which  he  pro- 
vides. If  it  appears  from  such  affidavit  that  the  prisoner  has  such 
family,  and  has  remained  in  jail  or  on  the  liberties  for  full  thirty 
days,  or  if  he  has  not  such  family,  for  sixty  days,  the  sheriff  or  jailer 
shall  discharge  him  and  file  the  affidavit  with  the  county  clerk,  who 
shall  file  the  same  without  fee  or  reward  ;  and  a  refusal  to  discharge 
the  defendant  on  his  tendering  such  affidavit,  subjects  the  officer  to 
a  penalty  of  twenty-five  dollars  for  every  day  he  shall  detain  such 
prisoner,  to  be  recovered,  with  costs,  by  the  party  aggrieved,  to 
his  own  use  in  addition  to  any  damages  he  may  recover  for  the 
false  imprison ment.i  The  sheriff  is  bound  to  discharge  the  defend- 
ant from  prison,  on  receiving  such  affidavit,  without  inquiry  into 
the  truth  thereof,  and  whether  the  prisoner  be  on  the  limits  or  in 
jail.2  And  such  affidavit,  or  a  copy  thereof,  duly  certified  by  the 
clerk  of  the  county,  under  the  seal  of  the  court  of  common  pleas, 
may  be  given  in  evidence  iu  anj''  action  against  him  for  such  dis- 
charge, and  the  same  will  be  a  justification  and  defence.  In  com- 
puting the  time,  the  day  of  commitment  is  to  be  excluded,  and 
full  thirty,  or  sixty  days,  as  the  case  may  require,  must  have  ex- 
pired before  he  can  be  discharged.  Thus,  if  the  commitment  was 
made  on  the  twenty-fifth  of  August,  he  cannot  be  discharged  until 
the  twenty-sixth  of  September,  in  the  first  case,  and  iu  the  other, 
until  the  twenty-sixth  of  November.^  If  the  defendant  is  a  free- 
holder, he  must  remain  in  prison  until  the  debt  is  paid.* 

§  584.  When  any  defendant,  at  the  time  judgment  shall  be 
rendered  against  him,  in  any  court  of  record,  shall  be  in  the  cus- 
tody of  a  sheriff  or  other  officer,  either  upon  process  in  the  suit  in 
which  such  judgment  shall  have  been  rendered,  or  upon  being 
surrendered  in  discharge  of  his  bail  in  such  suit,  the  plaintiff  in 
such  judgment  shall  charge  such  defendant  in  execution  thereon, 

^ „,  within  three  montlis  after  the  last  *daY  of  the  term  next 

*2781  .  .  . 

-•  following  that  at   which  such  judgment  shall  have  been 

obtained.  And  where  any  defendant  shall  be  in  custody  upon  a 
surrender  in  discharge  of  his  bail,  made  after  a  judgment  obtained 
against  him,  and  such  bail  shall  be  thereupon  exonerated,  the 
plaintiff  in  such  judgment  shall  charge  such  defendant  in  execu- 
tion thereon,  within  three  months  after  such  surrender,  or  if  an 
execution  against  the  property  of  such  defendant  shall  have  been 

1  3  E.  S.  449,  §§  135-140;   [Repealed  by     »  Judd  v.  Fulton,  10  Barb.  117. 

L.  1880,  c  245.]  ^  2  Cow.  Tr.  556. 

^  Lohiis  V.  JoB.es,  lljohn.   174. 
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issued,  within  three  months  after  the  return  day  of  such  execu- 
tion. If  any  plaintiff  shall  neglect  so  to  charge  the  defendant  in 
execution  as  aforesaid,  such  defendant  may  be  discharged  from 
custody  by  a  supersedeas  to  be  allowed  by  any  judge  of  the  court 
in  which  such  judgment  shall  have  been  obtained,  unless 
good  cause  to  the  contrary  be  shown ;  and  after  being  so  dis- 
charged such  defendant  shall  not  be  liable  to  be  arrested  upon  any 
execution  which  shall  be  issued  upon  such  judgment. ^ 

§  585.  Whenever  any  person  shall  have  remained  charged  in 
execution  for  the  space  of  thirty  days  from  the  date  of  liis  impris- 
onment, any  creditor  at  whose  suit  he  shall  have  remained  charged, 
may  by  a  written  notice,  require  the  sheriff  of  the  county  in  which 
such  person  shall  be  so  imprisoned  to  discharge  him  from  imprison- 
ment ;  and  thereupon  such  prisoner  shall  be  discharged  from  im- 
prisonment so  far  as  he  is  held  under  such  execution,  and  there- 
after such  creditor  may  have  the  same  civil  remedies  to  enforce 
payment  of  the  judgment  upon  which  such  execution  was  issued 
as  if  such  execution  had  not  been  issued  and  such  person  so  dis- 
charged had  not  been  charged  in  execution  at  the  suit  of  such 
creditor.  But  no  further  execution  against  the  body  of  such 
person  shall  be  issued  on  such  judgment.^ 

I  3  R.  S.  870,  §§  38,  39;  [repealed  by  L.      23  r.  g.  108,  §  17;  [repealed  by  L.  1877, 
.  1877,  c.  417,  and  L.  1880,  c.  245.]  c.  417,  and  L.  1880,  c.245.] 
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CHAPTER  XXXIV. 

LIBERTIES   OP   THE   JAIL. 

§  586.  Every  person  who  shall  be  in  the  custody  of  the  sheriff 
of  any  county,  by  virtue, 

1.  Of  any  capias  ad  respondendum,  or  judge's  order  ; 

2.  Of  any  execution  in  a  civil  action  ;  or, 

3.  By  virtue  of  any  attachment  for  the  nonpayment  of  costs  in 
a  civil  action  ;  or, 

4.  In  consequence  of  a  surrendei',  in  exoneration  of  his  bail ; 
Shall  be  entitled  to  be  admitted  to  the  liberties  of  the  jail  which 

shall  have  been  established  in  such  county,  according  to  law,  upon 
executing  a  bond  to  such  sheriff  and  his  assigns,  as  hereinafter 
mentioned.^ 

*§  587.  The  following  persons,  when  in  custody,  are  not  t^otq 
entitled  to  the  liberties  of  the  jail : 

1.  The  father^  and  mother  of  a  bastard  ;  ^ 

2.  One  committed  for  waste  ;  * 

3.  When  the  defendant  is  committed  on  a  judgment  for  trespass 
on  state  lands ;  ^ 

4.  One  committed  for  the  nonpayment  of  a  penalty  under  the 
statute  relative  to  excise,  and  the  regulation  of  taverns  and  gro- 
ceries, or  under  the  statute  relating  to  fisheries  ;  ® 

5.  One  committed  for  the  nonpayment  of  a  penalty  under  the 
laws  relative  to  the  manufacture  of  salt ;  "< 

6.  One  committed  upon  any  process  issued  by  any  officer  or 

1  3  E.  S.  733,  §  61;  [Code  Civ.  Proc,  pie  ex  rel.    Hawley  y.    Bennett,   4 

§149.     See  People  ex  rel.  Bro^vn  v.  Paige   Ch.  282;  Patrick  v.  Warner, 

Van  Hoesen,  fi2  How.  Pr.  76;   Bou-  4  Paige  Ch.  397. 

cicault  V.  Boucicault,  .59  How.  Pr.  =  2  R.  S.  909,  §  17;  [repealed  by  L.  1886, 
131;  McCallum  V.  Barnard,  58  How.  c.  593.] 

Pr.  171;   Allen  v.   Allen,  .56  How.  a  2  R.  S.  910,  §  20;  Id.  913,  §  36;   [re- 
Pr.   381;  Levy  v.  Kains,   55   How.  pealed  by  L.  18S6,  c.  593.] 

Pr.  136:  In  re  Clark,  20  Hun.  554;  *  3  R.  S.  622,  §  23;  [repealed  by  L.  1880, 
People  V.    Cowles.   3    Abb.    App.,  c  245.] 

Dec.  507;  s.  c.  4  Keyes  38.  revers-  ^  i  r.  s.  554,  §  94;  [1  Id.,  8th  ed.,  639.] 

ing  34  How.    Pr.  481;   Jackson  v.  «  3  B.  S.  447,  §  126;  [L.  1857,  c.  628, 
Billings,   1   Cai.   252;    Bradford  v.  §  .32;  3  R.  S.,  Sth  ed.,  2234.] 

Consaulus,  3  Cow.  128;  Rosevelt  v.  MR.  S.  681,  §§  244,   245;   [1  Id.,  8th 
Jacobs,  1  Law  Bull.  75] ;  The  Peo-  ed.,  813,  §  136.] 
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court,  including  courts  martial,  for  contempt  or  misconduct  in  the 
cases  prescribed  by  law  ;  ^ 

7.  One  committed  to  jail  under  the  provisions  of  the  non-impris- 
onment act ;  and  under  the  provisions  of  the  Code,  concerning 
proceedings  supplementary  to  the  execution ; 

8.  One  on  the  limits  who  escapes,  is  not  entitled  to  them  again 
on  recapture.^ 

§  588.  A  prisoner  entitled  to  the  liberties  of  the  jail  shall  first 
execute  a  bond  by  himself  and  one  or  more  sufficient  sureties,  [resi- 
dents and  householders  or  freeholders  of  the  county,  in  a  penalty 
at  least  twice  the  sum  in  whicli  the  sheriff  was  required  to  hold 
the  defendant  to  bail,  if  he  is  in  custody  under  an  order  of  arrest, 
or  has  been  surrendered  in  exoneration  of  his  bail  before  judg- 
ment ;  or  directed  to  be  collected  by  the  execution,  if  he  is  in  cus- 
tody under  an  execution,  or  remaining  uncollected  upon  a  judg- 
ment against  liim  if  he  has  been  surrendered  after  judgment ;  con- 
ditioned that  the  person  so  in  custody  shall  remain  a  prisoner,  and 
shall  not,  at  any  time  or  in  any  mannei',  escape  or  go  without  the 
liberties  of  the  jail,  until  discharged  by  due  course  of  law.^j 

As  the  sheriff  is  primarily  liable  for  the  escape  of  the  defendant, 
it  is  important  that  he  should  see  that  the  sureties  to  the  bond  are 
not  only  good  at  the  time,  but  such  as  will  be  able  to  respond  to 
him  in  any  damages  he  may  thereafter  sustain,  by  reason  of  the 
*2801  ®^°^P®  °^  ^^^^  *defendant.  The  sheriff  has  the  right  to  in- 
sist upon  the  most  ample  security,  before  he  allows  the  de- 
fendant the  liberties  of  the  jail. 

§  589.  Such  bond  shall  be  conditioned  that  the  person  so  in 
custody  of  such  sheriff,  shall  remain  a  true  and  faithful  prisoner, 
and  shall  not,  at  any  time,  or  in  any  manner,  escape  or  go  without 
the  limits  and  boundaries  of  the  liberties  established  for  the  jail  of 
such  county,  until  discliarged  by  due  course  of  law.*  The  condi- 
tion of  the  bond  must  conform  substantially  to  the  terms  of  the 
act,  or  it  will  be  void.  Thus,  where  there  was  a  condition  to 
the  bond  that  the  defendant  should  at  the  request  of  the  sheriff 
surrender  himself  to  the  prison,  it  was  held  void.s  And  so  where 
the  sheriff,  in  addition  to  the  bond,  took  a  warrant  of  attorney  to 
confess  judgment,  on  which  a  judgment  was  entered  and  execu- 
tion issued,  the  court  ordered  them  set  aside,  as  the   warrant  was 

1  3  K  S.  736,  §  82;  [Code  Civ.  Proc.  s  [Code  Civ.  Proc.,  §  150,  as  amended 
§  157];  The  People  ex  rel.  Hawley  by  L.  1886,  c  648.] 

V.  Bennett,  4  Paige  Ch.  282;  Patrick  *  3  R.   S.  733,  §  63;  [Code  Civ.  Proc, 
v.  Warner,  4  Paige  Ch.  397.  S  1''0,  as  amended  by  L.  1886,  c.  648.] 

Allen,  -M.  6  Sullivan  v.  Alexander,  19  .lohn.  233. 
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void.^  Every  such  bond  when  in  due  form,  taken  for  the  liberties 
of  any  jail,  shall  be  valid  and  shall  be  held  for  the  indemnity  of 
the  sheriff  taking  the  same,  and  of  the  party  at  whose  suit  the  pris- 
oner executing  such  bond,  shall  be  confined.^ 

§  590.  If  a  sheriff  who  shall  have  taken  any  such  bond  for  the 
liberties  of  any  jail,  shall  discover  that  any  surety  to  such  bond 
is  insufficient,  he  may  commit  the  prisoner  who  executed  the  same, 
to  close  confinement  in  such  jail,  until  other  good  and  sufficient 
sureties  shall  be  found.  And  the  sureties  in  any  such  bond  may 
surrender  their  principal  at  any  time  before  judgment  shall  be  ren- 
dered against  them  on  such  bond ;  but  such  bail  shall  not  be 
exonerated  thereby  from  any  liability  incurred  before  the  making 
such  surrender.  Such  surrender  may  be  made  as  follows :  the  bail 
may  take  the  principal  to  the  keeper  of  the  jail,  and  upon  the 
written  requirement  of  such  bail,  the  keeper  shall  take  such  prin- 
cipal into  his  custody,  and  thereupon  indorse  upon  the  bond  given 
for  the  limits,  an  acknowledgment  of  the  surrender  of  such  prin- 
cipal ;  and  such  keeper  shall  also,  if  required,  give  the  bail  a  cer- 
tificate acknowledging  such  surrender.^  But  the  bail  are  not 
entitled  to  have  the  bond  returned  to  them  on  such  suirender, 
after  suit  brought  on  such  bond.* 

§  591.  The  keeper  of  every  jail  to  whom  a  certified  copy  of  the 
minutes  of  the  county  court,  establishing  the  liberties  of  such  jail 
shall  be  delivered,  shall  keep  the  same  exposed  to  public  view,  in 
some  open  and  public  part  of  such  jail ;  and  it  shall  be  the  duty  of 
such  jailer  to  exhibit  the  same  to  every  person  who  shall  be  ad- 
mitted to  the  liberties  of  such  jail,  at  the  time  of  executing  the 
bond  for  the  liberties.^  But  *the  sheriff  is  not  bound  to  ^281 
ascertain  the  liberties  of  the  jail ;  he  is  only  required  to  let 
the  prisoner  on  execution,  go  at  large  within  the  limits  estab- 
lished. It  is  the  duty  of  the  prisoner  to  keep  in  places  clearly 
defined  and  within  the  limits.*^ 

§  592.  The  liberties  of  the  jail  are  considered  merely  an  exten- 
sion of  the  prison  walls,  and  the  going  at  large  of  any  prisoner 
who  shall  have  executed  such  bond,  or  of  any  prisoner  who  would 
be  entitled  to  the  liberties  of  any  jail  upon  executing  such  bond, 

^  Dole  V  Moulten,  1  John.  Cas.  129.  *  Betts  v.  Livermore,  1  Sandf.  684. 

2  3  R    S    T°n  64;   [Code  Ciy.  Proc,  '  3  E.  S.  732,  §  60;   [Code  Civ.  Proc, 
§151.  See  Peters  V.  Henry,  6  Johns.  §148.]  „  ^  v,„   i«a 

J2X  ]  "  Kip  V.  Brigham,  7  John.  168. 

8  3  K.  S.  733,  §§64-67;  [Code Civ.  Proc, 
§§  152-154.] 


328  LIBERTIES    or    THE   JAIL. 

within  the  limits  of  the  liberties  of  the  jail  of  the  county  in  which 
he  shall  be  in  custody,  shall  not  be  deemed  an  escape  of  such  pris- 
oner ;  but  in  case  any  such  prisoner  shall  go  at  large  without  the 
liberties  of  such  county,  without  the  assent  of  the  party  at  whose 
suit  such  prisoner  shall  be  in  custody,  the  same  shall  be  deemed  an 
escape,  and  forfeiture  of  tlie  bond  so  executed  ;  and  the  sheriff  in 
whose  custody  such  prisoner  shall  have  been,  shiiU  have  the  same 
authority  to  pursue  and  retake  such  prisoner,  as  if  such  escape  had 
been  made  from  the  jail.  And  the  retaking  the  prisoner,  and  his 
giving  a  new  bond,  does  not  take  away  the  sheriff's  right  of  action 
against  the  sureties  upon  the  first  bond,  in  consequence  of  his 
having  been  sued  for  an  escape.  But  it  is  a  good  defence  to  a  suit 
upon  the  bond,  that  the  prisoner  was  retaken,  or  voluntarily  re- 
turned before  suit.^ 

§  593.  The  sheriff  may  allow  the  prisoner  the  limits  without 
bond,  at  his  own  risk,  if  he  will,  and  if  the  prisoner  escapes,  his 
right  of  recaption  remains  in  full  force  ;  and  a  voluntary  leturu 
within  the  limits  of  the  jail  before  suit  brought  is  equivalent  to  a 
recaption,  and  a  defence  to  an  action  for  an  escape.^  The  liberties 
of  the  jail  being  considered  merely  an  extension  of  the  walls  of  the 
jail,  and  a  return  within  the  limits  before  suit  brought,  is  the  same 
as  a  return  within  the  jail.^ 

§  594.  When  the  jail  of  one  county  is  designated  for  the  use  of 
any  other  county,  and  any  prisoners  have  been  admitted  to  the 
liberties  previous  to  such  designation,  they  shall,  notwithstand- 
ing such  designation,  be  entitled  to  remain  within  sach  liber- 
ties ;  and  prisoners  coming  to  the  custody  of  the  sheriff  of 
such  latter  county,  after  such  designation,  maj-  be  admitted 
to  the  liberties  of  such  jail,  as  if  no  such  designation  had 
taken  place  ;  but  all  such  prisoners  may  be  removed  to  the  jail  so 
designated,  and  confined  therein  by  the  sheriff  to  whom  they  have 
given  bonds,  in  the  same  cases  and  in  the  same  manner  as  such 
sheriff  might  by  law  confine  them  in  the  jail  of  his  own  county. 
*9S9n  *-^"*i  prisoners  confined  in  the  jail  so  designated,  or  re- 
moved there,  who  are  entitled  to  the  liberties  of  the  jail, 
shall  be  admitted  to  them  by  the  sheriff  of  the  county  where  such 
jail  is,  in  the  same  manner,  and  in  the  same  cases,  as  if  they  had 
been  originally  arrested  by  such  sheriff,  on  process  directed  to 
him.     When  the  designation  is  revoked,  it  shall   be  the  duty  of 

M  R.  S.  734,  §§  68,  69;  [Oode  Civ.  Proc,      «  Peters  v.  Henry,  6  John.  121. 

§  160.]  8  Jansen  v.  Hilton.  10  John.  :i49;  AUen 

214. 
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the  sheriff  to  remove  the  prisoners  belonging  to  his  custody,  to 
his  proper  jail,  including  prisoners  who  may  have  been  admitted 
to  the  liberties  in  such  other  county,  and  who  shall  be  admitted 
to  the  liberties  of  the  jail  to  which  they  shall  be  removed.^ 

1  3  R.  S.  726,  §§  18,  19,  20. 
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CHAPTER  XXXV. 

ESCAPES.a 

§  595.  An  escape  is  where  one  who  is  under  lawful  arrest 
evades  sucli  arrest  and  restraint,  either  violently  or  privily,  or  is 
suffered  to  go  at  large  by  the  officer  having  him  in  custody,  even 
for  the  shortest  time,  before  delivery  by  due  course  of  law.^  Es- 
capes from  custody  under  civil  process  are  divided  into  voluntary, 
escapes  and  negligent  escapes.  An  escape  is  voluntary  when  it  is 
with  the  assent  of  the  officer  having  the  prisoner  in  custody ;  and 
it  is  negligent  when  such  escape  is  without  the  knowledge  or 
assent  of  such  officer,  whether  it  be  from  the  officer  on  the  arrest 
from  the  jail,  or  from  the  liberties  thereof.^  The  distinction  be- 
tween a  voluntary  and  negligent  escape  is  important,  as  will  be 
r,een  in  respect  to  the  liabilitj^  and  rights  of  the  sheriff  suffering 
such  escape,  in  civil  matters,  but  the  distinction  does  not  prevail 
in  criminal  cases  .^ 

§  596.  It  has  already  been  seen  that  any  sheriff,  jailer,  coroner, 
marshal,  or  constable,  who  shall  corruptly  and  wilfully  omit  to 
execute  process  by  which  any  prisoner  on  criminal  process  shall 
escape  ;  or  shall  wilfully  suffer  any  offender  lawfully  committed 
to  his  custody  to  escape  or  go  at  large  ;  or  shall  receive  any  grat- 
uity or  reward,  or  any  security  or  engagement  for  the  same,  to 


1  Palmer  V.  Hatch,  9  John.  329;  Sewell 

440;  Jones  v.  Cook,  1  Cow.  300. 

2  Janson  v.  Hilton,   10  John.  549;  Till- 

a  [Ariz.— Pen.  Code,  §  163.] 

[Ark.— Dig.  St.   1884,   §§    121.5,   1233, 

1250.] 
[Dak.— Codes  1885,  p.  1157,  et  seq.] 
111.— 1  St.  .-ao,  302;    [Rev.  Sts.   1887, 

pp.  459,460.] 
[la.— Rev.  Code  1884,  pp.  933,  9.34.] 
Ky.— 1   R.   S.   457;   [Genl.  Sts.   1888, 

pp.  5,36,  537.] 
Mich.— St.   1867.   pp.  180,  14.o3,  1.533; 

[How.  St.   1,882,  §§  454,  8219,  8593, 

9258,  9700,  9782,  9790.] 
Minn.— Rev.  1866,  p.  614. 
Miss.— Rev.    Code,  pp.  124,  535,  689: 

[III.  1880,  §§  2791-2803,  3160.] 
[Mo.— R.  S.  1889,  §§  369.3-3710.] 
"Neb.— R.  S.  615;   [Comp.  St.  1887,  p. 


man  v.  Lansing,  4  John.  45;  SeweU 
441. 
3  Clark  V.  Cleveland,  6  Hill  344. 

900.] 
[N.  C— Batt.  Rev.  1873,  p.  299.] 
On.— Gen.  Laws  390.] 
[Oreg.— Ann.  L.  1887,  vol.  1,  pp.  671- 

674.] 
[Utah— Comp.  Laws  1888,  vol.  2,  §§ 

441.3-4415.] 
Va.— Code,  735. 

[Wis.— R.  S.  1878,  p.  1062  et  seq.] 
[Wyo.— Comp.  L.  1876,  p.  160.] 


ESCAPES.  331 

procure,  assist,  connive  at,  or  permit  any  prisoner  in  his  custody 
on  any  civil  process,  or  on  any  criminal  charge  or  conviction  to 
escape,  whether  such  escape  be  attempted,  or  affected  or  not,  shall, 
on  conviction,  be  punished  by  *imprisonment  in  a  county  r^oon 
jail,  not  exceeding  one  year,  or  hy  fine  not  exceediug  one 
tlrousand  dollars,  or  by  both  such  fine  and  imprisonment.  And  in 
addition  tliereto,  such  officer  shall,  on  conviction,  forfeit  his  office, 
and  shall  forever  be  disqualified  to  hold  any  office  or  place  of  trust, 
honor  or  profit,  under  the  laws  or  constitution  of  this  state. ^ 

§  597.  There  is  a  material  distinction  between  the  liability  of 
the  sheriff  in  the  case  of  an  escape  of  one  confined  on  a  criminal 
charge,  and  one  who  is  in  custody  upon  civil  process.  In  the 
former  case,  he  is  only  liable  to  the  foregoing  penalties  in  case  of 
corrupt  and  wilful  misconduct  on  his  part,  and  not  for  the  acts  or 
defaults  of  his  deputies  or  jailers,  however  criminal  their  conduct 
may  be,  unless  they  acted  under  his  direction.  And  if  he  suffers 
one  so  committed  to  go  at  large  through  the  want  of  due  caution,  un- 
less such  want  of  caution  amounts  to  gross  neglect  of  duty ;  or 
where  he  permits  one  to  go  at  large  under  a  niisapjjrehension  of  the 
law  of  facts ;  or  where  he  suffers  him  to  be  discharged  on  bail  by 
an  officer  who  has  no  right  to  let  to  bail  in  the  particular  case,  he 
will  be  excused.  But  in  all  such  cases  it  will  be  the  duty  of  the 
sheriff  to  retake  sucli  prisoner  whenever  he  can  find  him,  and  re- 
commit him  to  the  jail  from  whence  he'  escaped  or  was  suffered  to 
go  at  large.  When  the  prisoner  is  confined  upon  civil  process,  how- 
ever the  sheriff  is  not  only  subject  to  the  foregoing  penalties  in  case 
of  wilfully  and  corruptly  allowing  the  prisoner  to  escape,  but  he  is 
also  liable  to  an  action  at  the  suit  of  the  party  aggrieved,  whether 
the  escape  was  with  his  assent,  or  withouthis  knowledge  ;  or  whether 
the  escape  was  from  his  own  custody,  or  that  of  his  deputy  or  his 
jailer.  What  will  constitute  an  escape  in  a  civil  case,  and  what 
not,  and  the  rights  and  liability  of  tlie  sheriff  in  such  case,  will  be 
more  distinctly  pointed  out  in  the  following  pages. 

§  598.  All  prisoners  committed  to  any  jail  u^ion  process  for  con- 
tempt, or  committed  for  misconduct  in  the  cases  prescribed  bylaw, 
shall  be  actually  confined  and  detained  within  such  jail,  until  they 
shall  be  from  thence  discharged  by  due  course  of  law,  or  shall  be 
removed  to  some  other  jail  or  place  of  confinement,  in  the  cases 
provided  by  law  ;  and  if  any  sheriff  or  keeper  of  a  jail  shall  permit 
or  suffer  any  prisoner  so  committed  to  such  jail,  to  go  or  be  at 

1  Ante,  §  11;  3  E.  S.  965,  §§  20,  21;  id.  737.  §§   86,  87;    [Code  Civ.  Proc, 

"*      '  159;  Code  Crim.  Proc.  89.] 
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large  out  of  his  prison,  except  by  virtue  of  some  writ  of  habeas 
corpus,  or  rule  of  court,  or  in  such  other  cases  as  maybe  provided 
by  law,  he  shall  be  liable  to  the  party  aggrieved,  for  his  damages 
*98n  sustained  thereby,  *and  shall  be  deemed  guilty  of  a  mis- 
demeanor.i  And  in  the  case  of  an  insolvent  debtor,  where 
one  refuses  to  answer  all  lawful  questions  put  to  him,  or  shall  re- 
fuse to  sign  the  examination,  and  is  committed  therefor,  any  sher- 
iff or  jailer  wilfully  suffering  any  person  so  committed,  to  escape, 
shall  be  liable  to  an  indictment  for  a  misdemeanor,  and  on  convic- 
tion thereof,  in  addition  to  any  other  punishment  the  court  may 
inflict,  shall  forfeit  to  the  t-  itees  a  sum  equal  to  the  amount  of 
debts  due  to  the  creditors  of  sucli  debtor,  not  exceeding  two  tliou; 
sand  five  hundred  dollars.^  Where  one  is  committed  for  con- 
tempt, it  is  an  escape,  if  instead  of  confining  him  in  the  jail,  the 
sheriff  suffers  him  to  occupy  or  remain  in  any  other  part  of  the 
building  than  that  in  which  the  prisoners  are  confined  ;  as  where 
he  allows  the  party  so  committed  to  occupy  the  jailer's  sitting 
room. 3 

§  599.  If  any  prisoner  committed  to  any  jail,  by  virtue  of  any 
capias  ad  respondendum,  or  other  mesne  process,  or  upon  surrender 
in  exoneration  of  his  bail,  made  either  before  or  after  judgment 
rendered,  shall  go  or  be  at  large  without  the  limits  and  boundaries 
of  the  liberties  of  such  jail,  without  the  assent  of  the  party  at  whose 
suit  such  prisoner  shall  have  been  committed,  the  same  shall  be 
deemed  an  escape  of  such  prisoner,  and  the  sheriff  having  charge 
of  such  jail  shall  be  answerable  therefor  to  such  party,  in  anactioii 
of  trespass  on  the  case,  to  the  extent  of  the  damages  sustained  b}- 
him.*  But  the  party  can  recover  no  more  in  such  action  than  he 
has  lost  by  the  escape,  and  for  this  purpose  the  sheriff  may  show 
the  pecuniary  character  of  the  prisoner,  and  if  he  was  worth 
nothing,  the  party  will  not  be  entitled  to  recover  anything.^ 

§  600.  If  any  prisoner,  committed  to  any  jail,  in  execution  in  a 
civil  action,  including  actions  for  penalties,  shall  go  or  be  at  large 
without  the  boundaries  of  the  liberties  of  such  jail,  without  the 
assent  of  the  party  at  whose  suit  such  prisoner  was  committed, 
(and  the  assent  of  his  attorney  will  not  be  sufficient,  unless  the 
debt  has  been  actually  paid,^)  the  same  shall  be  deemed  an  escape 

1  Ante,  §  2.56;  3  R.  S.  736,  §  82;  [Code     ^  Potter  v.  Lansing,  1  Jolui.  215;  Stew- 

Civ  Proc,  §  158.]  art  V.   Kip,   7   John.    16.5;  Dole  v. 

2  Ante,  §  252;  -i  R.  S.  117,  §§  14-18;  ti  Moulton.  2  John.  Cas.  205;  Patter- 

R.  S.,  8th  ed.,  2528  et  seq.]  son  v.  Westervelt,  IT  Wend.  543. 

*  The  People  ex  rel.  Backus  v.  Stone,  ^  Crary  v.  Turner,  6  John.  51;  Kellogg 

10  Paige  Ch.  606;  Ante,  §  266.  v.  Gilbert,  10  John.  220. 

»  3  R.  S.  736,  §  83. 
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of  such  prisoner,  and  the  sheriff  having  charge  of  such  jail,  shall 
be  answerable  to  such  partj'  for  the  debt,  damages  or  sum  of 
money  for  which  such  prisoner  was  committed,  to  be  recovered  by 
an  action  of  debt.^  And  it  has  been  held  that  the  sheriff  was  liable 
for  an  escape  where  there  was  no  jail ;  but  that  in  such  case  he 
had  a  remedy  over  against  the  *county.^  It  has  also  been  r^no- 
held  that  incapacity  of  the  jail  was  no  defence.^ 

§  601.  Arresting  one  and  leaving  him  in  the  custody  of  another, 
not  an  officer,  is  an  escape,  as  such  person  has  no  authority  to 
detain  him.*  And  the  sending  a  person  in  custody  on  mesne  pro- 
cess, to  give  evidence  at  an  examiner's  court,  even  though  in  the 
custody  of  the  jailer,  and  the  place  of  holding  the  court  is  in  the 
same  county,  is  an  escape.^ 

§  602.  It  is  an  escape  where  the  sheriff  holds  one  on  final  pro- 
cess, if  he  suffers  him  to  be  taken  from  his  custody,  upon  the 
warrant  of  a  justice,  upon  a  criminal  charge.  His  prior  possession 
of  the  prisoner  upon  the  civil  process  is  superior  to  that  of  any 
subsequent  criminal  process,  and  if  he  suffers  him  to  be  so  taken 
from  his  custody,  he  will  be  liable  therefor.^  But  it  was  held 
otherwise  where  the  prisoner  was  taken  by  the  sergeant  at  arms  of 
the  House  of  Representatives  of  the  United  States  and  carried  to 
Washington.^ 

§  603.  Where  one  is  on  the  liberties  of  the  jail,  the  going  beyond 
the  line  thereof,  knowingly  and  voluntarily,  even  for  the  purpose 
of  avoiding  a  snow  bank,  is  an  escape  for  which  the  sheriff  is 
liable.  And  so  where  the  liberties  were  not  defined,  and  the  pris- 
oner went  beyond  them,  into  a  building  which  was  supposed  to 
be  within  the  limits  and  staid  an  hour,  it  has  been  held  to  be  an 
escape.^  Where  one  is  allowed  the  limits,  and  is  afterwards  com- 
mitted to  close  confinement  on  a  criminal  charge,  and  breaks  the 
jail  and  escapes,  the  sheriff  will  be  liable  for  the  escape,  but  not 
the  sureties  to  the  bond.^ 

§  604.  The  plaintiff's  attorney,  as  such,  has  no  authority  to 
authorize  the  sheriff  to  permit  a  defendant  in  his  custody  on  final 
process,  to  go  at  large  without  payment  of  the  execution,  and  if 
the  sheriff  does  permit  him  to  go  at  large  by  consent  of  the 
attorney,  knowing  that  the  judgment  is  not  satisfied,  as  where  by 

1  3  K.  S.  736,  §  84;  [Code  Civ.  Proc,     «  Sewell,  443. 

§  155.]  ^  Brown  v.  Tracy,  9  How.  Pr.  93. 

2  Brown  Co.  v.  Butts,  2  Ohio  348.  '  Wickelhausen  v.  Willett,  21  How.  Pr. 
s  Richardson  v.     Spencer,    6  Ohio  13:  40. 

Kepler  v.  Barker,  13  Ohio  111.  '  Bissel  v.  Kip,  5  John.  89. 

*  Palmer  v.  Hatch,  9  John.  329.  ^  Bradford  v.  Consaulus,  3  Cow.  128. 
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dhection  of  the  attorney  he  allows  him  to  go  to  seek  for  the  means 
of  settling  the  execution,  it  will  be  an  escape.^  But  the  plaintiff's 
attorney  of  record,  is  by  his  general  retainer,  authorized  to 
acknowledge  satisfaction  of  a  judgment  obtained  by  him  as  such 
attorney,  at  any  time  within  two  years  after  the  filing  of  the  record, 
in  the  same  manner  and  with  the  like  effect  as  if  made  by  the 
party  himself.  And  when  such  attorney  shall  have  acknowledged 
*-28fin  satisfaction,  and  the  same  is  filed,  and  the  sheriff  has  *no 
knowledge  tliat  the  authority  of  such  attorney  has  been 
revoked  before  such  acknowledgment,  it  will  be  a  good  defence  to 
an  action  for  an  escape,  where  one  is  discharged  or  leaves  the 
limits  after  such  satisfaction  piece  has  been  filed  and  entered  upon 
the  docket.2  Where  a  third  person  directs  the  discharge  of  a 
party  from  arrest,  his  authority  to  do  so  must  be  clear  and  explicit.^ 
Where  a  judgment  is  for  costs  alone,  the  attorney  has  a  lien 
thereon,  and  the  costs  equitably  belong  to  him,  and  if  the  execu- 
tion shows  upon  its  face  the  fact  that  such  judgment  is  for  costs 
onljr,  it  will  be  notice  to  the  sheriff ;  and  the  party  in  whose  name 
the  judgment  is  rendered  cannot  give  to  the  defendant  authority 
to  leave  the  limits,  and  if  he  does  so,  the  sheriff  will  be  liable  for 
an  escape.*  In  an  action  for  a  penalty,  where  one-half  thereof  goes 
to  the  informer,  the  plaintiff  cannot  discharge  the  judgment  as  to 
the  people's  moiety  of  the  penalty  without  payment,  and  if  in 
such  action,  the  defendant  has  been  arrested,  and  is  ordere4  to  be 
discharged  by  the  plaintiff  without  satisfaction,  the  officer  will  be 
liable  for  an  escape  if  he  suffers  him  to  go.^ 

§  605.  If  a  prisoner  is  discharged  from  arrest  in  any  civil  cause, 
by  a  court  or  officer  without  authority,  it  is  an  escape,  for  which 
the  sheriff  is  liable.^  Thus  a  justice  of  the  peace  has  no  authority 
to  discharge  a  prisoner  on  execution  issued  by  him,  without  special 
power  for  that  purpose  from  the  plaintiff  in  the  suit.  And  if  a 
constable  who  has  a  defendant  on  execution,  discharge  him  by 
order  of  the  justice,  who  has  no  authority  from  the  plaintiff,  the 
constable  will  be  liable  for  an  escape.^  But  if  the  court  has  juris- 
diction, it  is  immaterial  if  the  proceedings  are  irregular,  unless  the 
officer  is  a  participator  in  the  irregularity.  Thus  the  discharge  of 
a  prisoner  on  habeas  corpus  by  a  supreme  court  commissioner, 

1  Crary  V.  Turner,  6  John.  51;  Kellogg      «  Jackson  v.  Smith,  r,  John,  115;  Van 

V.  Gilbert,  10  John.  220.  Slyck  v.  Taylor,  9  Jolm.  146;  Cable 

2  -A  R.  S.  640,  §  32.  v.  Cooper,  15   John.  152;  Ames  v. 
^  Crary  v.  Turner,  6  John.  51.  Webbers,  8  Wend.  545. 

*  Wilkins  v.  Batterman,  4  Barb.  47.  '  A'an  Slyck  v.  Taylor,  9  John.  146. 

^  Minton  v.  Woodward,  1 1  John.  474. 
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though  erroneous,  was  held  a  complete  bar  to  an  action  for  an 
escape.!  But  where  by  statute,  a  county  judge  can  only  discharge 
an  insolvent  in  court,  the  discharge  of  one  out  of  term,  is  void  for 
want  of  jurisdiction,  and  if  the  prisoner  is  discharged  in  pursuance 
thereof,  it  will  be  an  escape.  And  the  discharge  of  one  alleged  to 
be  a  lunatic,  under  the  statute  organizing  the  state  lunatic  asylum, 
is  void,  unless  the  order  directs  him  to  be  sent  to  the  asylum.^  A 
writ  of  errOr  only  stays  proceedings,  it  does  not  authorize  the  dis- 
charge of  a  prisoner  in  execution,  and  if  the  sheriff  does  discharge 
him,  it  will  be  an  escape.^  A  prisonei."  arrested  by  *virtue  r^QOY 
of  an  indorsed  warrant,  for  an  offence  punishable  in  the 
state  prison,  cannot  be  let  to  bail  in  the  county  where  the  arrest  is 
made,  and  if  he  is  so  let  to  bail,  it  is  equivalent  to  suffering  a 
voluntary  escape,  and  the  officer  may  retake  him  under  the  warrant. 
The  distinction  between  voluntary  and  negligent  escapes  does  not 
exist  in  criminal  cases.* 

§  606.  If,  while  the  defendant  is  in  custody  of  the  sheriff,  an- 
other writ  is  delivered  to  him  against  the  same  party,  the  defendant 
is  by  such  delivery  in  custody  as  well  upon  such  second  writ  as 
upon  the  one  on  which  he  was  arrested,  and  if  he  is  discharged 
upon  it,  he  must  be  detained  on  the  second  writ,  or  it  will  be  an 
escape.  If  the  first  arrest  was  void  however,  he  cannot  be  detained 
upon  other  process  at  the  suit  of  the  same  plaintiff.  But  if  such 
first  arrest  is  only  irregular,  the  defendant  is  not  privileged  from 
being  detained  at  the  suit  of  another  party,  unless  there  be  some 
collusion.^ 

§  607.  On  mesne  process,  the  sheriff'  may  permit  the  defendant 
to  go  at  large,  provided  that  he  has  him  at  the  return  day  of  the 
writ ;  but  he  cannot  allow  him  to  go  at  large  after  such  return 
day.^  If  he  does  not  have  him  at  the  return  day  he  will  be  liable 
for  an  escape ;  as  where  a  constable  arrested  a  defendant  and 
allowed  him  to  go  at  large  until  the  return  day,  who  was  in  the 
meantime  arrested  on  criminal  process,  and  could  not  be  retaken, 
the  constable  was  held  liable  for  an  escape.'' 

§  608.  But  it  is  otherwise  on  final  process,  for  if  the  sheriff 
allows  the  defendant  to  go  at  large,  even  for  the  shortest  time,  he 
cannot  be  retaken.^     And  if  the  sheriff  does  retake  him,  fffter 

1  Wiles  V.  Brown,  3  Barb.  37.  stead  v.  Raymond,  6  Jolin.  r>2;  Am- 

2  Bush  V.  Pettibone,  5  Barb.  273;  Bush  old  v.  Steeves,  10  Wend.  514. 

V.  Pettibone,  4  N.  T.  300.  '  Olmstead  v.  Raymond,  6  John.  r,-.'. 

3  Sherill  v.  Campbell,  21  Wend.  287.  »  Clark  v.  Cleveland,  6  Hill  344;  Thomp- 
*  Clark  V.  Cleveland,  6  Hill  344.  son  v.  Lockwood,  15  John.  256; 
^  Watson,  91.                                                        Tillman  v.  Lansing,  4  Johu.  45. 

«  Stone  v.  Woods,  5  John.   182;  01m- 
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allowing  him  to  go  at  large,  he  will  be  liable  for  false  imprison- 
ment.^ Nor  can  the  sheriff  in  such  case  retake  him,  even  if  he 
surrenders  himself,  unless  the  plaintiff  does  some  act  showing  his 
election  to  hold  him  on  the  old  execution.^  And  if  in  such  case 
he  take  a  bond  from  him  for  the  liberties  of  the  jail,  it  will  be 
void.^  Where  an  execution  is  issued  out  of  a  justice's  court, 
against  the  body  of  the  defendant,  although  the  constable  has' 
until  the  return  day  to  make  the  arrest,  yet  if  he  arrests  him  be- 
fore, it  will  be  an  escape  if  he  suffers  him  to  go  at  large,  and  it 
will  not  be  excused  by  having  him  in  custody  at  the  return  day.* 

§  609.  Where  the  defendant  escapes  without  the  knowledge  or 
5uqQQ-|  assent  *of  the  sheriff,  whether  it  be  from  the  officer  on  arrest, 
or  from  the  jail  or  the  liberties,  the  sheriff  may,  on  fresh 
pursuit,  retake  the  prisoner  wherever  he  can  find  him, whether  with- 
in the  limits  of  his  county  or  beyond  it,  and  he  maj'  break  open 
doors,  on  demand  and  refusal,  necessary  to  come  at  him,  and  he 
may  be  retaken  at  any  time,  whether  on  Sunday  or  any  other  day. 
His  bail  have  the  same  power  to  retake  him  as  bail  in  criminal 
cases.^ 

§  610.  If  the  escape  was  without  the  consent  of  the  sheriff  or 
other  officer,  it  will  be  a  good  defence  to  any  action  therefor,  that 
before  the  commencement  of  such  suit  such  prisoner  voluntarily 
returned  to  the  jail  from  which  he  had  escaped,  or  to  the  liberties 
thereof ;  or  that  such  defendant  retook  such  prisoner  and  had  him 
in  the  jail  from  which  he  escaped,  or  within  the  liberties  thereof.^ 
But  a  voluntary  escape  will  not  be  purged  by  such  return,  or 
retaking,  without  affirmance  by  the  plaintiff.^ 

§  611.  An  irregularity  in  the  process  which  does  not  render  it 
void,  but  voidable  only,  will  not  excuse  an  escape.^  Thus  a  wrong 
teste  in  the  name  of  the  chief  justice,  has  been  held  not  such  an 
irregularity  as  would  excuse  the  sheriff  for  not  executing  such  pro- 
cess.® The  sheriff  can  never  allege  error  either  in  the  judgment 
or  process,  as  an  excuse  for  an  escape. i"  Nor  can  he  defend  upon 
the  ground  that  the  plaintiff  was  not  entitled  to  the  original  judg- 
ment.ii     But  he  may  show  that  the  defendant  was  not  liable  to 

1  Sewell,  441.  '  Wesson  v.  Chamberlain,  3  N.  T.  331. 

'^  Lansing   v.    Fleet,    2  John.   Cas.   3;  *  Watson,   139;    Himnan  v.   Brees,   13 

Thompson  V.  Lockwood,  15  John.  John  .529;  Scott  v.  Shaw  ,13  Johns. 

271!;  liittlefield  v.  Brown,  1  Wend.  :n8. 

398.  '■'  Ross  V.  Luther,  4  Cow.  158;  Hutchin- 
'  Thompson  v.  Lockwood,  15  John.  256.  son  v.  Brand,  6  How.  Pr.  73;  s.  c. 

*  Pulver  V.  Melntyre,  13  John.  503.  5  N.  Y.  208;  The  President,  &c.,  of 

^  Ante,  §  137.  Ontario  Bank  v.    Hallett,  8  Cow. 

"  3  It.  S.  736,  §  85;   [Code  Civ.  Proc.,  192;  Scott  v.  Shaw,  13  John.  ^78. 

§  160];  Drake  v.   Chester,  2  Conn,  i"  Hutchinson  v.  Brand,  6  How.  Pr.  73. 

473.  "  Wesson  v.  Chamberlain,  3  N.  T.  381. 
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arrest.^  A  forged  satisfaction  piece,  entered  on  the  docket,  but 
not  entered  on  the  record,  was  held  not  to  be  a  justification  of  the 
sheriff,  for  an  escape  where  the  sheiiff  did  not  act  under  such 
forged  satisfaction  piece,  buttlie  defendant  being  on  the  limits, 
left  of  his  own  accord.^  Nor  is  the  death  of  the  defendant  before 
action  an  excuse.^  Nor  will  the  fact  that  the  escape  was  without 
the  knowledge  or  fault  of  either  the  sheriff  or  jailer  excuse  him. 
The  fact  that  the  prisoner  has  been  arrested  and  committed  on  a 
previous  attachment  for  the  same  cause,  and  discharged  from  cus- 
tody with  the  assent  of  tlie  plaintiff,  is  not  an  excuse  for  an 
escape.*  The  assent  of  the  plaintiff,  subsequent  to  an  escape,  to 
the  defendant's  leaving  the  limits,  will  not  excuse  the  escape.^ 

§  612.  It  has  been  lield  that  going  two  or  three  miles  out  of  the 
*direct  road  to  the  jail,  in  order  that  the  prisoner  might  rjitnoq 
obtain  the  means  of  satisfying  tlie  execution  ;  or  going  with 
him  that  distance  to  his  home  in  order  that  he  might  get  his  neces- 
sary wearing  apparel,  and  see  his  wife  before  he  went  to  jail,  was 
not  an  escape,  it  being  no  more  than  a  reasonable  indulgence  from 
laudable  and  compassionate  motives.^  And  when  one  is  arrested 
on  a  civil  or  criminal  charge,  the  officer  may  carry  him  through 
such  parts  of  any  other  county  as  shall  be  in  the  ordinary  route  of 
travel  from  the  place  of  the  arrest  to  the  place  where  he  is  to  be 
carried,  and  such  conveyance  sliall  not  be  deemed  an  escape.'^  The 
removal  of  a  prisoner  from  one  jail  to  anotlier  in  the  same  county, 
or  to  the  jail  of  another  county,  in  the  cases  where  the  sheriff  may 
so  remove  any  prisoner;  or  the  removal  of  a  prisoner  from  the  jail 
in  case  of  a  fire  therein,  or  of  any  pestilence  or  contagious  disease 
in  the  jail  or  vicinitj^,  as  prescribed  in  the  statute,  shall  not  be 
deemed  an  escape.^  And  it  will  not  be  deemed  an  escape  if  the 
jail  is  broken  open  and  the  prisoners  liberated  by  the  public  and 
foreign  enemies,  or  where  the  escape  is  in  consequence  of  the  act 
of  God,  or  of  a  fire  in  the  jail ;  but  it  will  be  otherwise  if  the  jail 
is  broken  open  by  a  mob.^  An  involuntary  departure  will  not  be 
an  escape,  as  in  case  of  sudden  sickness  the  prisoner  is  removed 
beyond  the  liberties  of  the  jail  without  any  agency  or  direction  of 
his  own.  Where  one  is  on  the  limits  and  another  execution  is 
delivered  to  the  sheriff  and  the  defendant  leaves  the  limits,  the 

1  Phelps  V.  Barton,  IS  Wend.  68;  Ray      =  Sweet  y.  Palmer.  16  .John.  181;  Pow- 

V.   Hogeboom,  11  .Tohn.   43.3 ;  Car-  ers  v.  Wilson,  7  Cow.  274. 

penter  v.  Willett,  1  Keyes  .510.  "  Wool  v.  Turner.  10  John.  420. 

2  Lownds  V.  Remsen,  7  Wend.  3."i.  '  .3  R.  .S.  1043,  §  53;  Id.  724,  §§  6,  7. 

3  Tanner  v.  Hallenbeck.  4  How.  Pr.  297.  »  Ante,  §§  21.5,  216. 
*  Ames  V.  Webbers,  8  Wend.  545.  ^  Watson,  140. 
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fact  of  the  deliveiy  of  the  last  execution  is  not  of  itself  such  an 
arrest  as  to  place  the  defendant  in  custody  on  such  last  execution, 
and  the  sheriff  will  not  be  liable  for  an  escape.^  And  if  the  first 
arrest  of  one  is  void,  the  prisoner  cannot  be  detained  by  subse- 
quent process  at  the  suit  of  the  same  plaintiff,  and  if  he  escapes 
the  sheriff  will  not  be  liable.^  Where  the  defendant  was  seen  off 
the  limits  on  Sunday  by  the  creditor,  who  held  out  inducements 
to  him  to  remain  off  until  Monday,  with  the  intent  to  fix  the  sheriff 
with  the  escape,  it  was  held  that  the  device  of  the  creditor  was 
fraudulent  and  that  he  was  not  entitled  to  sustain  an  action 
against  the  sheriff  for  the  escape.^  So  if  a  creditor  by  his  agent  or 
person  acting  in  concert  with  the  agent,  shall  by  artifice  or  fraud 
induce  the  debtor  to  escape,  the  sheriff  is  not  responsible.*  The 
sheriff  will  not  be  liable  for  an  escape  if  the  execution  or  judg- 
ment is  void.^ 

*9Qm  *§  ^^^-  -^"y  agreement  made  with  a  sheriff,  by  which  a 
party  under  arrest  is  permitted  to  go  at  large  upon  any 
terms  other  than  those  prescribed  by  the  statute  is  void ;  and  so  is 
any  agreement  taken  by  him  from  au^'  party  in  custody,  intended 
as  an  indemnity  to  the  sheriff,  for  a  breacli  of  his  duty.^  If  the 
sheriff  take  a  promissory  note  in  satisfaction  in  an  execution,  and 
discharge  the  defendant  without  authority  from  the  plaintiff,  it  is 
void  as  between  the  sheriff  and  the  maker  of  the  note,  and  such 
sheriff  is  liable  for  an  escape.''  Where  an  officer  liaving  one  on 
execution,  another  promised  that  if  he  would  release  him,  such 
person  would  pay  the  amount  of  the  execution  if  the  defendant 
failed  to  redeliver  himself  to  the  officer,  and  the  latter  released 
him  accordingly,  it  was  held  that  this  was  a  voluntary  escape  and 
that  the  officer  could  maintain  no  action  against  the  person  prom- 
ising, on  the  nonperformance  of  his  agreement. ^  Receiving  any- 
thing but  money,  even  a  draft,  in  payment  of  the  execution,  and 
allowing  the  defendant  to  go  at  large  is  an  escape.^ 

§  614.  Where  an  escape  has  occurred,  the  coTumencement  of  an 
action  against  the  sheriff  therefor,  is  an  election  to  consider  the 
defendant  out  of  custody,  and  such  defendant  ceases  to  be  injudg- 
ment  of  law  in  the  custody  of  the  sheriff,  until  again  charged  in 
execution,  and  he  may  leave  the  jail  or  the  liberties  thereof  with 

1  Tracy  v.  Whipple,  8  John.  .319.  8  -Whiter  v.  Kinney,  1  N".  Y.  365;  Wieel- 
,  Watson,  91.  er  v.  Bailey  ;  13  John.  366. 

Van  Wormer  v.  Van  Voast,  10  "Wend.  '  Armstrong  v.  Garrow.  6  Cow.  46.5. 

3r,fi;  Drake  v.  Chester,  2  (lonn.  47:1.  »  Wlieeler  v.  Bailey,  13  John.  ?,(\Q-  Wes- 
*  Dexter  v.  Adams,  2  Denio  346.  son  v.  Chamherlain,  3  N".  T.  331 

'  Austin  V.  Fitch,  1  Root  (Conn.)  288.  »  Ante,  §  508. 


ESCAPES.  339 

impuiiiLy,  and  another  action  for  an  escape  will  not  lie.^  This, 
however,  must  be  uudei'stood  to  be  where  the  escape  was  voluntary, 
for  if  it  was  negligent,  the  sheriff  may  retake  the  prisoner  and 
detain  him  until  he  is  indemnified  for  the  escape.^  If  a  new 
sheriff  receives  a  prisoner  from  the  old  sheriff,  he  is  bound  to  keep 
him,  notwithstanding  there  was  a  voluntary  escape  while  he  was 
in  the  custody  of  the  former  sheriff ;  and  if  he  allows  him  to  go  at 
large  it  will  be  an  escape.  However,  if  the  plaintiff  sue  the  former 
sheriff  for  an  escape,  it  is  an  election  that  he  does  not  consider  the 
defendant  in  execution,  and  he  cannot  afterwards  sue  the  new 
sheriff  for  an  escape,  if  the  prisoner,  after  such  first  suit  goes  at 
large.^  Where  an  escape  occurred,  and  the  sheriff  went  out  of 
oifice,  and  after  the  appointment  of  the  new  sheriff,  the  prisoner 
applied  for  his  discharge  as  an  insolvent,  and  was  opposed  by  the 
creditor,  it  was  held  not  to  be  such  an  election  to  hold  the  defend- 
ant, as  to  bar  an  action  against  the  former  sheriff  for  the  escape.* 

§  615.  If,  in  consequence  of  a  voluntary  escape,  the  sheriff  has 
to  *pay  the  debt,  he  cannot  recover  the  same  of  the  defend-  r^nQi 
aut.^  But  it  is  otherwise  of  a  negligent  escape,  and  though 
fresh  pursuit  is  not  made,  yet  if  the  plaintiff  has  brought  suit  for 
the  escape,  the  sheriff  may  retake  him  aud  detain  him  until  he  is 
satisfied  by  him  for  the  escape,  if  the  plaintiff  recover  for  a  neg- 
ligent escape.^ 

§  616.  Where  the  sheriff  is  ordered  by  a  writ  of  habeas  cor- 
pus to  bring  up  the  body  of  a  prisoner  in  execution,  if  it  is  valid 
on  its  face,  though  irregularly  or  erroneously  allowed,  the  sheriff 
will  be  protected  in  his  obedience  to  it.''  But  it  is  his  duty  to 
convey  the  prisoner  by  the  shortest  and  most  convenient  route  in 
the  court  or  officer  where  the  writ  is  returnable.  And  if  he  goes 
elsewhere  with  the  prisoner  to  accommodate  him,  or  suffers  him 
to  go  at  large  about  his  own  affair,  although  he  has  him  at  the  re- 
turn of  the  writ,  it  will  be  an  escape.  And  so  where  a  habeas 
corpus  issues  at  one  term  to  bring  up  a  prisoner  who  is  in  execu- 
tion before  the  court  at  the  ensuing  term  thereof,  if  the  sheriff 
lets  him  go  at  large  in  the  meantime,  it  is  an  escape,  although  he 
appears  with  him  in  custody  at  the  return  of  the  writ.^  Where 
the  prisoner  is  so  brought  up  on  habeas  corpus,  and  the  officer  be- 

1  Brown  v.    Littlefield,   7   Wend.   454;      ^  Watson  150. 

Brown  V.  Littlefield,  11  Wend.  467.  '  Noble  v.  Smith,  5  Jolin.  357;  Wattles 
■'  Watson  150.  v.  Marsh,  5  Cow.  176. 

2  Rawson  v.  Turner,  4  John.  469.  ^  The  People  ex  rel.   Backus  v.  Stone, 
«  Dash  V.  Vankleeck,  7  John.  477.  10  Paige  Ch.  606;  Sewell  443. 

s  Graham's  Pr.  149. 
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fore  whom  the  same  is  returnable,  instead  of  committing  the  pris- 
oner to  the  custody  of  the  sheriff  pending  the  decision  of  tlie 
habeas  corpus,  directs  such  sheriff  to  let  him  go  at  large,  it  will 
not  excuse  the  sheriff  if  he  lets  him  go  at  large,  but  he  will  be 
liable  for  an  escape.  Where  one  in  prison  is  brought  up  by  tire 
sheriff  on  habeas  corpus,  before  a  judge  or  commissioner  who  is  at 
a  distance  from  the  prison,  and  such  defendant  is  to  be  detained 
onl}'  a  short  time,  so  that  it  would  be  inexpedient  to  be  at  the 
trouble  and  expense  of  transporting  him  back  to  jail  for  safe  keep- 
ing, until  the  decision  upon  the  habeas  corpus,  it  will  not  be  an 
escape,  or  a  contemning  the  process  of  the  court  for  such  sheriff 
to  detain  him  in  actual  custody  out  of  the  common  jail.  But  as 
the  prisoner  is  such  case  is  still  in  the  custody  of  the  sheriff,  under 
the  original  process  of  commitment,  as  well  as  under  the  order  of 
the  judge,  it  is  an  escape  if  the  sheriff  voluntarily  suffers  him  to 
go  at  large  without  restraint.  The  writ  of  habeas  corpus  and  the 
commitment  to  the  sheriff,  who  brings  the  prisoner  up  until  the 
eause  can  be  disposed  of,  is  an  excuse  to  the  sheriff  for  not  having 
the  prisoner  in  his  custody  in  the  common  jail  in  the  meantime, 
where  it  cannot  be  conveniently  done.  But  such  commitment  to 
him  is  no  discharge  of  the  original  arrest,  so  as  to  excuse  the  sher- 
iff for  permitting  him  to  escape  or  go  at  large. ^ 
*2Q21  *  §  ^"'"^'  ^^  action  against  the  sheriff  for  an  escape  must 
'   be  brought  within  one  year  after  the  escape  occurred.^ 

'  The  People  ex  rel.  Backus  v.  Stone,      ^  code,  §  94;  [Code  Civ.  Proc,  §  38-5.] 
10  Paige  606. 
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WRITS    OF   HABEAS    COEPUS   AND    CBKTIOEAKT." 


§  618.  Every  person  committed,  detained,  confined  or  restrained 
of  his  liberty,  within  this  state,  for  any  criminal  or  supposed  crim- 
inal matter,  or  under  any  pretence  whatsoever,  may  prosecute  a 
writ  of  habeas  corpus  or  of  certiorari,  according  to  the  provisions 
of  the  statute,  to  inquire  into  the  cause  of  such  imprisonment  or 
restraint,  except, 

1.  Persons  committed  or  detained  by  virtue  of  any  process  issued 
by  any  court  of  the  United  States,  or  any  judge  thereof,  in  cases 
where  such  courts  or  judges  have  exclusive  jurisdiction  under  the 
laws  of  the  United  States  ;  or  shall  have  acquired  exclusive  juris- 
diction by  the  commencement  of  suits  in  such  courts ; 

2.  Persons  committed  or  detained  by  virtue  of  the  final  judg- 
ment or  decree  of  any  competent  tribunal  of  civil  or  criminal  juris- 
diction, or  by  virtue  of  any  execution  issued  upon  such  judgment 
or  decree ;  'but  no  order  of  commitment  for  any  alleged  contempt, 

a  [Ariz.— Pen.  Code,  §§  584-586,  2256- 

2292.] 
Ark.— Dig.    1858,   p.   578;  [Id.    1884, 

§  3540,  et  seq.] 
Cal.— Dig.  1860,  p.  473;   [Deer.  Codes 

&  Sts.  1885,  vol.  4,  §§  1473-1505.] 
Conn.— Rev.  1866,  p.  87;  [Genl.  Sts. 

Conn.  1888,  §§  1269-1272.] 
[Dak.— Codes  1885,  pp.757, 1205, 1382- 

1.388.] 
Fa.— Dig.  1847.  p.  527. 
Ga.— Code,  p.  763. 
Ind.— 2  R.  S.  p.  194;  [Rev.  Sts.  1881, 

§§  1106-1130.] 
la.— Rev.   1860,  p.  672;    [Rev.  Code, 

1884,  pp.  388,  831-835,  1163,  1174.] 
Kan.— Gen.  St.  1868,   p.  761;  [Comp. 

L.  1885,  §§  4378,  4479-4503.] 
Ky.— 1  R.  S.  584;  [Genl.  Sts.  1888,  pp. 

333,  1204.] 
Me.— R.  S.  593;   [Rev.  Sts.  1883,  pp. 

799-805.] 
Md.— 1  Code,   319;    [Pub.    Genl.   L. 

1888,  vol.  1,  pp.  768-775,  vol.  2,  p. 

1125.] 
Mass.— St.   1860,  p.   733;  [Pub.   Sts. 

1887,  pp.  1066-1072.] 
Mich.— St.   1857,  p.  1370;  [How.  St. 

1882,  §  8554,  et  seq.] 


-Rev.    Code,    365  ;    [Id.    1886, 
§  2519,  et  seq.] 
Mo.- Gen.  St.  1865,  p.  622;  [2  E.  S. 

1889,  §§  5345-5416.] 
Neb.— E.  S.  658;  [Comp.  St.  1887,  pp. 

16,  467,  556,  935.] 
N.  H.-Gen.  St.  1867,  p.  4.55;  [Genl. 

L.  1878,  pp.  558-562,  485.] 
N.  J.— Dig.  1858,  p.  320;  [Revis.  1877, 
pp.  468-^76;  Id.  Sup.  1886,  p.  331.] 
N.  C— Laws  1863,  p.  31;  Laws  1869, 

p.  291:  [Batt.  Rev.,  858,  et  seq.] 
O.— 1  R.  S.  681. 
On.— Gen.  L.  299. 
[Org.- Ann.  L.  1887,  vol.  1,  pp.   514- 

526.] 
Penn.— Dig.    1861,  p.   519;    [Bright. 
Purd.  Dig.  1883,  vol.  1,  pp.  865-869.] 
R.  L— E.  S.  496;  [Pub.  Sts.  1882,  pp. 

631-636.] 
Tenn.— Code,  p.  673. 
[Utah.— Comp.  L.  1888, vol.  2,  §§5282- 

5304.] 
Vt.— Gen.   St.    1863,   p.    346;    [Rev. 

Laws  1880,  §§  1343-1377.] 
Va.— Code  1849,  p.  613. 
Wis.— R.  S.  906;  [Id.  1878,  p.  868,  et 

seq.l 
[Wyo.-Comp.  L.  1876,  pp.  367-371.] 
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or  upon  proceedings  as  for  contempt,  to  enforce  the  rights  or  rem- 
dies  of  any  party,  shall  he  deemed  a  judgment  or  decree  within  the 
meaning  of  the  statute ;  nor  shall  any  attachment  or  other  process 
issued  upon  any  such  order,  be  deemed  an  execution  within  the 
statute.^ 

§  619.  Any  officer  or  other  person  refusing  to  deliver  a  copy  of 
any  order,  warrant,  process  or  other  authority,  by  which  he  shall 
detain  any  person,  to  any  one  who  shall  demand  such  copy,  and 
tender  the  fees  therefor,  shall  forfeit  two  hundred  dollars  to  the 
person  so  detained.^ 

§  620.  Writs  of  habeas  corpus  and  certiorari  may  be  granted, 
#9Qm       *-"■•  By  the  supreme  court,  during  its  sittings,  or  at  a  spe- 
cial term  thereof ;  ^ 

2.  During  any  term  or  vacation  of  the  supreme  court,  by  any  of 
the  justices  thereof,  or  by  any  officer  authorized  to  perform  the 
duties  of  justice  of  the  supreme  court  at  chambers,  being  or  resid- 
ing within  the  county  where  the  prisoner  is  detained ;  or  if  there 
bono  such  officer  within  such  countj',  or  if  he  be  absent,  or  for  any 
cause  be  incapable  of  acting,  or  have  refused  to  grant  such  writ, 
then  by  some  officer  having  such  authority,  residing  in  an  adjoin- 
ing county.*  The  writ  cannot  be  granted  by  a  judge  of  any  county 
court  of  New  York.^ 

§  621.  When  the  writ  is  granted  by  the  supreme  court,  or  any 
justice  thereof,  where  the  prisoner  is  confined  in  a  county  other 
than  where  such  court  shall  then  be  held,  or  officer  reside,  such 
court  or  officer  may  in  their  discretion  make  such  writ  returnable 
before  some  officer  authorized  to  issue  such  writ,  in  the  county 
where  the  prisoner  may  be  confined.^  After  the  court  of  03'er  and 
terminer  shall  commence  its  sittings  in  any  county,  no  prisoner 
detained  in  the  common  jail  of  any  such  county  upon  any  criminal 
charge,  shall  be  removed  therefrom  by  any  writ  of  habeas  corpus, 
unless  such  writ  shall  be  made  returnable  before  it." 

§  622.  By  the  writ  of  habeas  corpus,  the  sheriff,  or  other  officer, 
or  person  in  whose  custody  or  restraint  the  prisoner  maybe,  is  com- 
manded, that  at  the  time  and  place  therein  mentioned  he  liave  the 
said  prisoner  with  the  time  and  cause  of  such   imprisonment  and 

1  3  i;.    S.   883,   §§   35,   ,36;  [Code   Civ.      <  3  R.   S.  883,  §  .37;  [Code  Civ.  Proc. 

J'l-oc,  §S  201."),  2U10];  The  People  §2017.] 

ex  rel.  Davenport  v.  Kling,  6  Barb.  ^  Nash  v.   The  People,  3(i  N.  Y.  606; 

366.  The  People  v.  Russell,  46  Barb.  27. 

2  3R.  .S.  mi,  §  88;   [Code  Civ.  Proc.,  «  3  r.   s.  885,  §  43;   [Code  Civ.  Proc., 

S  206.5.]  §2018,] 

3  Ex  Parte  Bcatty,  12  Wend.  229.  '  3  1!.  S.  SS4,  §  41;  [4  R.  S.,  Sth  ed.,  p. 

2973.] 
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detention.!  And  by  the  writ  of  certiorari,  such  ofScer  or  person 
having  anj'  such  prisoner  in  custody,  is  commanded  that  he  certify 
fully  and  at  large,  to  the  court  or  officer  issuing  the  writ,  at  a  lime 
and  place  therein  mentioned,  the  day  and  cause  of  the  imprison- 
ment of  the  prisoner.^  Writs  of  habeas  corpus  and  certiorari  or 
discharge  shall  be  under  the  seal  of  the  court  by  which  they  are 
awarded.  If  awarded  by  any  officer  out  of  court,  tliey  shall  be 
under  the  seal  of  the  court  before  which  the  writ  is  made  return- 
able ;  or  if  it  be  made  returnable  before  some  bodj^,  other  than  a 
court  of  record,  or  before  an  officer  out  of  court,  it  shall  be  under 
the  seal  of  the  supreme  court.^  Every  such  writ  may  be  made  re- 
turnable at  a  day  certain,  or  forthwith,  as  the  case  may  require  ;* 
and  shall  be  indorsed  with  a  certificate  that  the  same  has  been 
allowed, and  witii  the  date  of  such  allowance;  which  indorsement, 
if  the  writ  be  awarded  by  a  court,  shall  be  signed  *by  the  ^ooa-i 
chief  justice,  or  other  presiding  officer  of  such  court ;  if  it 
be  awarded  by  any  officer  out  of  court,  the  indorsement  shall  be 
signed  by  such  officer.^ 

§  623.  Such  writs  of  habeas  corpus  or  certiorari,  shall  not  be  dis- 
obeyed for  any  defect  of  form.     They  shall  be  sufficient, 

1.  If  the  person,  having  the  custody  of  the  prisoner,  be  designat- 
ed either  by  his  name  of  office,  if  he  have  any  ;  or  by  his  own  name  ; 
or  if  both  such  names  be  unknown  or  uncertain,  he  may  be  de- 
scribed by  an  assumed  name  or  appellation;  and  anyone  who  may 
be  served  with  the  writ  shall  be  deemed  the  person  to  whom  it  is 
directed,  although  it  may  be  directed  to  him  by  a  wrong  name  or 
description,  or  to  another  person  ; 

2.  If  the  person  who  is  directed  to  be  produced  be  designated  by 
name ;  or  if  his  name  be  uncertain  or  unknown,  he  may  be  de- 
scribed in  any  other  way  so  as  to  designate  the  person  intended. ^ 

§  624.  Writs  of  habeas  corpus  can  only  be  served  by  an  elector 
of  some  county  within  this  state  ;  and  the  service  thereof  shall  not 
be  deemed  complete  unless  the  party  serving  the  same  shall  ten- 
der to  the  person  in  whose  custody  the  prisoner  may  be,  if  such 
person  be  a  sheriff,  coroner,  constable  or  marshal,  the  fees  allowed 
by  law  for  bringing  up  such  prisoner  ;  nor  unless  he  shall  also  give 
bond  to  such  sheriff,  coroner,  constable  or  marshal,  as  the  case  may 

1  3  R.  S.  884,  §  41;  [for  form  of  writ,  see      ^  3  E.  S.  893,  §  91.  [See  Code  Civ.  Proc., 

Code  Civ.  Proc,  §  2021.]  §  2021,  2022.] 

2  3R.  S.  885,  §42;  [for  form  of  writ,  see      5  ;j  «.  s.  89.3,  §  92;  [Code  Civ.   Proc., 

Code  Civ.  Proc,  §  2022.]  §  1996.]  ^  ^.      ^ 

8  3  R.  S.  893,  §  90;  [Code  Civ.  Proc,     "  3  R.  S.  885,  §  44;  [Code  Civ.  Proc, 
§  1992.]  §  2024.] 
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be,  in  a  penalty  double  the  amount  of  the  sum  for  which  such  pris- 
oner may  be  detained,  if  he  be  detained  for  any  specific  sum  of 
money,  and  if  not,  then  in  the  penalty  of  one  thousand  dollars, 
conditioned  that  such  person  will  pay  the  charges  of  carrying  back 
such  prisoner,  if  he  shall  be  remanded,  and  that  such  prisoner  will 
not  escape  by  the  way,  either  in  going  to  or  returning  from  the 
place  to  which  lie  is  to  be  taken.  But  such  payment  of  fees,  or 
such  bond  shall  not  be  necessary  where  the  writ  is  sued  out  by  the 
attorney-general,  or  by  any  district  attorney .^  The  officer  grant- 
ing a  writ  directed  to  any  other  person  than  a  sheriff,  coroner, 
constable  or  marshal,  may  in  his  discretion,  require  as  a  duty  to 
be  performed,  in  order  to  render  the  service  thereof  effectual,  that 
the  charges  of  bringing  such  prisoner,  shall  be  paid  by  the  peti- 
tioner ;  and  in  such  case  he  shall  in  the  allowance  of  the  writ, 
specify  the  amount  of  such  charges  so  to  be  paid,  which  sliall  not 
exceed  the  fees  allowed  by  law  to  sheriffs  for  similar  services.^ 

§  625.  Every  writ  of  habeas  corpus  or  certiorari,  may  be  served 
by  delivering  the  same  to  the  person  to  whom  it  is  directed ;  if  he 
cannot  be  found,  it  may  be  served  by  being  left  at  the  jail  or  other 
sKOQKT  plaice  in  *  which  the  prisoner  may  be  confined,  with  any 
under  officer,  or  other  person  of  proper  age,  having  charge 
for  the  time,  of  such  prisoner ;  and  if  the  person  on  whom  it  ought 
to  be  served,  conceal  himself,  or  refuse  admittance  to  the  party 
attempting  to  serve  the  same,  it  may  be  served  by  affixing  the 
same  in  some  conspicuous  place,  on  the  outside  either  of  his  dwell- 
ing house,  or  of  the  place  where  the  party  is  confined.^ 

§  626.  It  shall  be  the  duty  of  every  sheriff,  coroner,  constable  or 
marshal,  upon  whom  a  writ  of  habeas  corpus  shall  be  served, 
whether  such  writ  be  directed  to  him  or  not,  upon  paj-ment  or 
tender  of  the  charges  allowed  by  law,  and  the  delivery  or  tender 
of  the  bond  mentioned,  to  obey  and  return  such  writ  according 
to  the  exigency  thereof;  and  it  shall  be  the  duty  of  every  other 
person  upon  whom  such  writ  shall  be  served,  having  the  custody 
of  the  individual  for  whose  benefit  the  writ  shall  be  issued,  to  obey 
and  execute  such  writ,  according  to  the  command  thereof,  witl:- 
out  requiring  any  bond,  or  the  payment  of  any  charges,  unless  the 
payment  of  such  charges  shall  have  been  required  by  the  officer 
issuing  such  writ ;  *  and  he  shall  bring  the  body  of  the  person  in 

1.3  R.   S.   89.3,   §§94,   95;    [Code  Civ.  »  .3  R.  S.  894,  §§  96,  97;  [CodeCiv.  Proc, 

Proc,  §  2000.]  §  -'00«.] 

'  3R.  S.  894,  §  100;   [Code  Civ.  Proe.,  ^  3  E.  S.  894,  §  98;    [Code  Civ.   Proc, 

§2001.]  §2004.] 
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his  custody,  according  to  the  command  of  such  -writ,  except  in  the 
case  of  the  sickness  of  such  person,  as  herein  after  mentioned. ^  If 
the  writ  be  returnable  at  a  certain  da}',  such  return  shall  be  made, 
and  such  prisoner  shall  be  produced  at  the  time  and  place  specified 
therein  ;  if  it  be  returnable  forthwith,  and  the  place  be  within 
twenty  miles  of  the  place  of  service,  such  return  shall  be  made, 
and  such  prisoner  shall  be  produced,  within  twenty-four  hours; 
and  the  like  time  shall  be  allowed  for  every  additional  twenty 
miles.2  The  sheriff  must  convey  the  person  to  the  court  or  officer 
by  the  shortest  and  most  convenient  route,  and  if  he  suffers  him 
to  go  elsewhere  about  his  own  business,  though  he  have  him  at 
the  return  of  the  writ,  it  will  be  an  escape.  And  if  a  habeas  cor- 
pus issue  in  one  term  to  the  sheriff  to  bring  up  a  prisoner  in  his 
custody  in  execution  on  the  ensuing  term,  if  lie  let  him  go  at 
large  in  the  meantime,  it  is  an  escape.^  And  he  must  be  de- 
tained in  the  custody  of  the  officer  during  the  pendency  of  the 
writ,  or  until  he  is  committed  to  the  care  of  some  other  person  by 
the  order  of  the  court  or  officer  before  whom  the  writ  is  return- 
able.* And  if  he  is  suffered  to  go  at  large  during  the  pendency 
of  such  proceedings,  it  will  be  an  escape.  If  the  prisoner  is  brought 
before  a  judge  or  commissioner,  at  a  place  distant  from  the  jail, 
and  such  defendant  is  to  be  detained  a  short  time  only,  and  it 
*would  be  inexpedient  to  transport  him  back  to  the  jail  for  rjjsQQ/^ 
safe  custody  until  the  decision  upon  the  habeas  corpus,  it 
will  not  be  an  escape,  or  a  contemning  of  the  process  of  the  court, 
for  the  sheriff  to  detain  him  in  actual  custody,  out  of  the  common 
jail,  although  the  prisoner  is  committed  to  tlie  custody  of  the 
sheriff  by  the  officer  during  the  pendency  of  such  proceedings.® 
It  is  the  duty  of  a  sheriff  bringing  up  a  prisoner  upon  habeas  cor- 
pus, to  have  sufiicient  force  to  prevent  a  rescue  or  escape  of  such 
prisoner.^ 

§  627.  The  person  upon  whom  any  such  writ  shall  have  been 
duly  served,  shall  state  in  his  return,  plainly  and  unequivocally, 

1.  Whether  he  have  or  have  not  the  party  in  his  custody,  or  un- 
der his  power  or  restraint ; 

2.  If  he  have  the  party  in  his  custody  or  power,  or  under  his 
restraint,  the  authority  and  true  cause  of  such  imprisonment  or 
restraint,  setting  forth  the  same  at  large  ; 

1  3  E.   S.   886,  §  48;  [Code  Civ.  Proc,      *  3  E.  S.  888,  §  60. 

§  2027.]  *  The  People  ex  rel.  Backus  v.  Stone, 

2  3E.  S.  894,  §  101;  [Code  Civ.  Proc,  10  Paige,  Cli.  606. 

§  2006.]  «  Sewell,  308. 

8  Sewell,  443;  Watson,  139. 
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3.  If  the  party  be  detained  by  virtue  of  any  writ,  warrant  or 
other  written  authority,  a  copy  thereof  shall  be  annexed  to  the 
return  ;  and  tlie  original  shall  be  produced  and  exhibited  on  tlie 
return  of  the  writ,  to  the  court  or  officer  before  whom  the  same 
is  returnable  ; 

4.  If  the  person  upon  whom  such  writ  shall  have  been  served, 
shall  have  had  the  party  in  his  power  or  custody,  or  under  his  re- 
straint, at  any  time  prior  or  subsequent  to  the  date  of  the  writ, 
but  has  transferred  such  custody  or  restraint  to  another,  the  return 
shall  state  particular!/  to  whom,  at  what  time,  for  what  cause,  and 
by  what  authority,  such  transfer  took  place  ; 

5.  The  return  must  be  signed  by  the  person  making  the  same  ; 
and  except  where  such  person  shall  be  a  sworn  public  officer,  and 
shall  make  his  return  in  his  official  capacity,  it  shall  be  verified  by 
his  oath.i  If  the  return  is  evasive  the  court  will  attach  the  officer 
making  it.^ 

§  628.  A  return  that  the  person  was  not  in  the  custody  of  the 
officer  served  is  defective.  And  so  a  return  that  he  had  not  at 
the  time  of  receiving  the  writ,  nor  had  he  since,  the  body  of  the 
defendant  in  his  custody,  so  that  he  could  comply  with  the  writ, 
is  bad.3  If  the  person  served  have  not  the  party,  his  return  should 
be  in  the  language  of  the  statute,  that  he  has  not  the  party  in  his 
custody  or  under  his  power  or  restraint.  If  the  sheriff  goes  out 
of  office  and  his  successor  qualifies  before  the  return,  suoh  return 
should  be  in  the  name  of  both.  By  the  old  sheriff  that  lie  de- 
*297I  livered  the  body  to  the  new  sheriff,  and  *by  the  newslieriff, 
that  he  has  his  body  according  to  the  command  of  tlie  writ.* 

A  return  to  a  writ  by  a  proper  officer,  prima  facie,  im[)orts 
verity,  and  until  it  is  impeached,  need  not  be  supported  by  affidavit 
or  otherwise,  except  as  mentioned  in  the  next  sectiim.  The  court 
will  permit  a  return  to  be  amended,  even  after  it  is  filed.^ 

§  629.  Whenever,  from  the  sickness,  or  infirmity,  or  lunacy,^  of 
the  person  directed  to  be  produced  by  any  writ  of  liabeas  corpus, 
such  person  cannot,  without  danger,  be  brought  before  the  coui-t 
or  officer  before  whom  the  writ  is  made  returnable,  the  party  in 
whose  custody  he  is,  may  state  that  fact  in  his  return  to  the  writ, 
verifying  the  same  by  his  oath  ;  and  if  such  court  or  officer  be 


1  ,3  R.  S.  .ssr,,  §47;   [Code  Civ.  Proc,      *  Watson,  168. 

§  -lO-M.]  <*  Sewell,  313. 

'  In  the  matter  of  Stacy,  10  John.  328.        «  Watson,  168. 
8  In  the  matter  of  Stacy,  10  John.  328; 

Watson,  107. 
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satisfied  of  the  trutli  of  such  allegation,  and  tlie  return  be  other- 
wise sufficient,  they  shall  proceed  to  decide  upon  such  return,  and 
to  dispose  of  the  matter,  in  the  same  manner  as  if  a  writ  of  cer- 
tiorari had  been  issued,  instead  of  such  writ  of  habeas  corpus. ^ 

§  630.  Until  judgment  be  given  upon  the  return,  the  court  or 
officer  before  whom  such  party  shall  be  brought,  may  either  com- 
mit such  party  to  the  custody  of  the  sheriff  of  the  county  in  which 
such  court  or  officer  shall  be,  or  place  him  in  such  care,  or  under 
such  custody,  as  his  age  and  other  circumstances  may  require.^ 

§  631.  Where  it  appears  from  the  return  to  any  such  writ,  that 
the  party  named  therein  is  in  custody  on  any  process,  under  which 
any  other  person  has  an  interest  in  continuing  his  imprisonment  or 
restraint,  no  order  shall  be  made  for  his  discharge,  until  it  shall 
appear  that  the  party  so  interested,  or  his  attorney,  if  he  have  one, 
shall  have  had  the  like  notice  of  the  time  and  place  at  which  sucli 
writ  shall  have  been  made  returnable,  as  is  required  to  be  given 
of  special  motions  in  the  supreme  court  of  this  state.^  And  where 
it  shall  appear  from  the  return,  that  such  party  is  detained  upon 
any  criminal  accusation,  such  court  or  officer  shall  make  no  order 
for  the  dischai'ge  of  such  party,  until  sufficient  notice  of  the  time 
and  place  at  which  such  writ  shall  have  been  returned,  or  shall  be 
returnable,  shall  be  given  to  the  district  attorney  of  the  county  in 
which  the  person  prosecuting  the  writ  shall  be  detained.* 

§  632.  If  on  the  return  of  the  writ,  no  legal  cause  be  shown  for 
such  imprisonment  or  restraint,  or  for  the  continuation  thereof, 
such  court  or  officer  shall  discharge  such  party  from  custody  or 
restraint  *under  which  he  is  held.^  If  the  officer  has  no  jnris-  r*298 
diction,  the  discharge  will  be  void,  and  the  prisoner  maybe 
recommitted.^ 

§  633.  It  shall  be  the  duty  of  such  court  or  officer  forthwith  to 
remand  such  party  if  it  shall  a[)pear  that  he  is  detained  in  custody, 
either, 

1.  By  virtue  of  process  issued  by  any  court  or  judge  of  the 
United  States,  in  a  case  where  such  court  or  judge  has  exclusive 
jurisdiction ;  or, 

2.  By  virtue  of  the  final  judgment  or  decree  of  any  competent 

1  3  E.  S.  889,  §  65.  ^  3  H.  S.  887,  §  .54.    [See  Code  Civ.  Proc, 

2  3  R.  S.  888,  §  60.  §  '.^0:J3.] 

8  3E.  S.  888,  §  61;  [Code  Civ.  Proc,  ^  In  the  case  of  .Jolin  Van  Ness  i  ates,  4 

§  2032] ;  Ex  parte  David  Beatty,  12  .Jolm.  317 ;  Yates  v.  Lansing,  9  .Jolm, 

"Wend  229  39.i;  The  People  ex  rel.  Baclius  v. 

*  3  R.  S.  888,  §§  62,  63 ;  [Code  Civ.  Proc. ,  Spaulding,  10  Paige  Ch.  284 ;  Spauld- 

S  20321 ;  The  People  v.  Cassels,  5  ing  v.  The  People  ex  rel  Backus,  7 

Hill,  164.]  Hill,  301. 
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court  of  civil  or  criminal  jurisdiction,  or  of  any   execution  issued 
upon  sucli  judgment  or  decree;  or, 

3.  For  any  contempt  specially  and  plainly  cliarged  in  the  com- 
mitment, by  some  court,  officer,  or  body,  having  authority  to  com- 
mit for  the  contempt  so  charged ;  and, 

4.  That  the  term  during  which  such  party  may  be  legally 
detained  has  not  expired. ^ 

§  634.  If  it  appear  on  the  return,  that  the  prisoner  is  in  custody 
by  virtue  of  civil  process,  from  any  court  legally  constituted,  or 
issued  by  any  officer  in  the  course  of  judicial  proceedings  before 
him  authorized  by  law,  such  prisoner  can  only  be  discharged,  in 
one  of  the  following  cases : 

1.  Where  tlie  jurisdiction  of  such  court  or  officer  has  been  exceed- 
ed, either  as  to  matter,  place,  sum  or  person; 

2.  Where,  though  the  original  imprisonment  was  lawful,  yet  by 
some  act,  omission  or  event,  whicli  has  taken  place  afterwards,  tiie 
party  has  become  entitled  to  be  discharged ; 

3.  Where  the  process  is  defective,  in  some  matter  of  substance 
required  by  law,  rendering  such  process  void ; 

4.  Where  the  process,  though  proper  in  form,  has  been  issued 
in  a  case  not  allowed  by  law ;  ^ 

5.  Where  the  person  having  the  custody  of  the  prisoner  under 
such  process,  is  not  the  person  empowered  by  law  to  detain  him ; 
or, 

6.  Where  the  process  is  not  authorized  by  any  judgment,  order, 
or  decree  of  any  court,  nor  by  any  provision  of  law.^ 

§  635.  But  no  court  or  officer,  on  the  return  of  habeas  corpus 
01-  certiorari,  issued  pursuant  to  tlie  statute,  shall  have  power  to 
inquire  into  the  legality  or  justice  of  any  process,  judgment,  decree 
*'7Qm  °^'  execution,*  specified  in  the  first  section  of  tliis  chapter; 
nor  into  the  justice  or  propriety  of  any  commitment  for  a 
contempt  made  by  any  court,  officer  or  body,  according  to  law,  and 
charged  in  such  commitment  as  provided  by  statute.''  But  such 
court  or  officer  may  inquire  if  the  process  be  actiialh'  void,  or 
valid  on  its  face,  and  whether  the  committing  magistrate  had  juris- 
diction, notwithstanding  the  recital  of  the  necessary  jurisdictional 
facts  in  the  commitment.^     And  where  one  is  committed  for  con- 

1  3  R.  S.  887,  §  55.   [See  Code  Civ.  Proc,      i  3  R.  S.  888,  §  57.     [Sec,  however,  Code 

§2032];    The    People   v.   Cowles,  4  Civ.  Proc.,  §  3032,  siibd.  2.] 

K<-yes,  38.  6  Bennac  v.  The  People,  4  Barb.  31 ;  The 

2  Bennac  v.  Tlio  People,  4  Barb.  31.  People  v.  Cassels,  5  Hill,  164. 
«  3  K.  S.   8H7,  §  56;  [Code  Civ.  Proc, 

§  2033.1 
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tempt  for  refusing  to  answer  as  a  witness,  though  the  court  or 
officer  before  whom  the  prisoner  is  brought  on  habeas  corpus,  has 
no  right  to  inquire  into  the  truth  of  the  facts  adjudged,  nor 
whether  the  questions  put  to  the  witness  were  proper,  nor  whether 
he  was  privileged  from  answering,  yet  if  the  justice  committing 
had  no  jurisdiction  of  the  matter ;  as  where  a  justice  issued  a  war- 
rant against  one  not  in  his  county,  and  for  an  offence  not  com- 
mitted therein,  such  witness  may  be  discharged  by  such  court  or 
officer.  But  in  such  case,  notice  must  first  be  given  to  the  district 
attorney,  or  the  discharge  will  be  irregular. ^  And  where  one  is 
committed  for  actual  contempt,  a  discharge  under  the  bankrupt 
act  does  not  operate  to  discharge  him  from  a  commitment  for  the 
nonpayment  of  a  fine  for  such  contempt,  and  a  discharge  on  habeas 
corpus  by  a  supreme  court  commissioner  will  be  irregular.^ 

§  636.  If  it  appear  that  the  party  has  been  legally  committed 
for  any  criminal  offence,  or  if  he  appear  by  the  testimony  offered 
with  the  return,  or  upon  the  hearing  thereof,  to  be  guilty  of  such 
an  offence,  although  the  commitment  be  irregular,  the  court  or 
officer  before  whom  such  party  shall  be  brought,  shall  proceed  to 
let  such  party  to  bail,  if  the  case  be  bailable,  and  good  bail  be 
offered  ;  or  if  not,  shall  forthwith  remand  such  party  to  the  custody, 
or  place  him  under  the  restraint  from  which  he  was  taken,  if  the 
person  under  whose  custody  or  restraint  he  was,  be  legally  entitled 
thereto  ;  if  not  so  entitled,  he  shall  be  committed  by  such  court  or 
officer  to  the  custody  of  such  officer  or  person,  as  bylaw  is  entitled 
thereto.^ 

§  687.  Instead  of  a  habeas  corpus,  the  court  or  officer  may  issue 
a  certiorari,  and  upon  the  return  thereto,  such  officer  or  court  shall 
hear  the  proofs  of  the  parties,  and  if  it  appear  that  the  person 
detained  is  illegally  imprisoned,  confined  or  restrained  of  his  liberty, 
the  court  or  officer  shall  grant  a  writ  of  discharge  commanding 
those  having  such  person  in  their  custody,  to  discharge  him  forth- 
with; and  if  it  appear  that  such  person  is  legally  detained,  impris- 
oned or  confined,  *and  if  not  entitled  to  be  bailed,  such  r^ona 
court  or  officer  shall  cease  from  all  farther  proceedings 
thereon.* 

§  638.  If  upon  the  return  to  any  writ  of  certiorari,  it  shall 
appear  that  the  person  detained  is  entitled  to  bail,  the  court  or 

1  The  People  v.  Cassels,  5  Hill,  164.  §  2035];  1  Park.  Or.  224;  3  Park. 

2  The  People  ex  rel.  Backus  v.  Spauld-  Cr.  316. 

ing,  10  Paige  Ch.  284.  *  3  K.  S.  889,  §§  66,  67,  68;  [Code  Ciy. 

8  3  E.  S.  888,  §§58,  59;  [Code  Civ.  Proc,  Proc.  §§  2041-2043.] 
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officer  before  whom  the  same  is  returnable,  shall  by  order  certified 
by  the  clerk  of  the  court,  or  by  the  officer  granting  the  same, 
direct  the  sum  in  which  such  person  shall  be  held  to  bail,  and  the 
court  at  which  he  shall  be  required  to  appear,  and  that  on  such 
bail  being  entered  into,  in  conformity  to  such  order  and  the  pro- 
visions of  law,  such  prisoner  be  discharged.  Upon  the  production 
of  such  order  to  any  judge  of  the  county  courts  of  any  county,  lie 
shall  be  authorized  to  take  the  recognizance  of  the  person  so 
detained,  and  of  two  sufficient  sureties,  in  the  sum  so  directed, 
with  a  condition  for  the  appearance  of  such  person  at  the  court 
designated  in  such  order.  But  previous  to  taking  such  recog- 
nizance, such  judge  shall  be  satisfied  by  the  oath  of  the  persons 
offering  themselves  as  sureties,  that  they  are  householders  in 
the  county,  and  are  severally  worth  double  the  sum  in  which  they 
shall  be  required  to  be  bound,  over  and  above  all  demands  against 
them.  Such  judge  shall  file  the  recognizance  taken  by  him  with 
the  clerk  of  the  court  before  which  the  prisoner  shall  be  bound  to 
appear,  and  shall  certify  on  such  order,  the  compliance  therewith. 
The  production  of  such  order,  so  certified,  shall  entitle  such  pris- 
oner to  be  discharged  from  imprisonment,  for  the  cause  which 
shall  have  been  returned  to  such  certiorari.^ 

§  639.  If  the  person  upon  whom  such  writ  of  habeas  corpus  or 
certiorari  shall  have  been  duly  served,  shall  refuse  or  neglect  to 
obey  the  same,  by  producing  the  party  named  in  such  writ  of 
habeas  corpus,  and  making  full  and  explicit  return  to  every  such 
writ  of  habeas  corpus  or  certiorari,  within  the  time  required  by 
the  statute,  and  if  no  such  sufficient  excuse  shall  be  shown  for  such 
refusal  or  neglect,  it  shall  be  the  duty  of  the  court  or  officer  before 
whom  such  writ  shall  have  been  made  returnable,  upon  due  proof 
of  the  service  thereof,  forthwith  to  issue  an  attachment  against 
such  person,  directed  to  the  sheriff  of  any  county  within  this  state, 
and  if  it  be  the  sheriff  who  is  in  default,  then  to  the  coroner  or  any 
other  person  to  be  designated  therein,  who  shall  have  full  power 
to  execute  the  same,  and  commanding  him  forthwith  to  apprehend 
such  person,  and  to  bring  him  immediately  before  such  court  or 
officer;  and  on  such  person's  being  so  brought,  he  shall  be  com- 
mitted to  close  custody,  in  the  jail  of  the  county  in  which  such 
*3011  °°^^'^  °^'  officer  shall  be  (but  if  *the  sheriff,  he  may  be  com- 
mitted  to    any   jail    other   than    his    own,)  without   being 

1  3  R.  S.  890,  §§70-72;  [Code  Civ.  Proc,  §  2045.] 
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allowed  the  liberties  thereof  until  he  shall  make  return  to  such 
writ,  and  comply  with  any  order  that  may  be  made  by  such  court 
or  officer  in  relation  to  the  person  for  whose  relief  such  writ  shall 
have  been  issued.^  And  so  such  person  making  a  default  may  be 
attached  for  a  false  return,  but  not  unless  it  appears  to  have  been 
done  wilfully  ;  and  so  such  person  may  be  attached  where  he  makes 
an  evasive  return.^ 

§  640.  The  court  or  officer  by  whom  any  such  attachment  may 
be  issued,  may  also,  at  the  same  time  or  afterwards,  issue  a 
precept  to  the  same  sheriff  or  other  person  to  wliom  such  attach- 
ment shall  have  been  directed,  commanding  him  to  bring forthwitli 
before  such  court  or  officer,  the  party  for  whose  benefit  such  writ 
of  habeas  corpus  or  certiorari  shall  have  been  allowed ;  who  shall 
thereafter  remain  in  the  custody  of  such  sheriff  or  person  until  he 
shall  be  discharged,  bailed  or  remanded,  as  such  court  or  officer 
shall  direct.  And  in  the  execution  of  such  attachment  or  precept, 
or  either  of  them,  the  sheriff  or  other  person  to  whom  they  shall 
be  directed,  may  call  in  his  aid  the  power  of  the  county,  as  in 
other  cases. ^ 

§  641.  Obedience  to  any  writ  of  discharge  or  to  any  order  for 
the  dischage  of  any  prisoner,  granted  pursuant  to  the  provisions 
of  the  statute,  as  hereinbefore  mentioned,  may  be  enforced  by  the 
court  or  officer  issuing  such  writ  or  granting  such  order,  by  attach- 
ment, in  the  same  manner  as  herein  provided,  for  a  neglect  to  make 
return  to  a  writ  of  habeas  corpus,  and  with  the  like  effect,  in  all 
respects ;  and  the  person  guilty  of  such  disobedience  shall  forfeit  to 
the  party  aggrieved,  one  thousand  two  hundred  and  fifty  dollars,  in 
addition  to  any  special  damages  such  party  may  have  sustained.* 

§  642.  Whenever  it  shall  appear  by  satisfactory  proof,  that  any 
one  is  held  in  illegal  confinement  or  custody,  and  that  there  is 
good  reason  to  believe  that  he  will  be  carried  out  of  the  state,  or 
suffer  some  irreparable  injury,  before  he  can  he  relieved  by  the 
issuing  of  a  habeas  corpus  or  certiorari,  any  court  or  officer 
authorized  to  issue  such  writs,  may  issue  a  warrant  under  his 
hand  and  seal,  reciting  the  facts,  and  directed  to  any  sheriff, 
constable,  or  other  person,  and  commanding  such  officer  or  person 
to  take  such  prisoner,  and  forthwith  to  bring  him  before  such 

1  3  K.  S.  886,  §§  49,  50;  [Code  Civ.  Proc,     ^  3  r.  s.  887,  §§  52,  5.3 ;  [Code  Civ.  Proc, 

S  2028  1 '  §  2030. 

2  Sewell  .315-  In  the  matter  of  Stacy,  10     »  3  E.  S.  8S0,  §  73;    [Code  Civ.  Proc, 

Johis.  328.  §  2049.] 
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court  or  officer,  to  be  dealt  with  according  to  law.'  When  Such 
proof  shall  also  be  sufficient  to  justify  au  arrest  of  the  person 
having  such  prisoner  in  his  custody,  as  for  a  criminal  offence 
^  *committed  in  the  taking  of  or  detaining  such  prisoner,  the 

warrant  shall  also  contain  an  order  for  the  arrest  of  such 
person  for  such  offence.^  And  the  (jfficer  or  person  to  whom  such 
warrant  shall  be  directed,  shall  execute  the  same  by  bringing  the 
prisoner  therein  named,  and  the  person  who  detains  him,  if  so 
commanded  by  the  warrant,  before  the  court  or  officer  issuing  the 
same  ;  and  thereupon  the  person  detaining  such  prisoner  shall  make 
return,  in  like  manner  and  the  like  proceedings  shall  be  had  as  if 
a  writ  of  habeas  corpus  had  been  issued  in  the  first  instance.**  If 
the  person  having  such  prisoner  in  his  custody  shall  be  brought 
before  such  court  or  officer,  as  for  a  criminal  offence,  he  shall  be 
examined,  committed,  bailed  or  discharged  by  such  court  or  officer 
in  like  manner,  as  in  other  criminal  cases  of  the  like  nature.* 

§  643.  No  person  who  has  been  discharged  by  the  order  of  any 
court  or  officer,  upon  habeas  corpus  or  certiorari,  issued  pursuant 
to  the  provision  of  the  statute,  as  hereinbefore  mentioned,  shall  be 
again  imprisoned,  restrained  or  kept  in  custody,  for  the  same  cause  ; 
but  it  shall  not  be  deemed  the  same  cause, 

1.  If  he  shall  Ijave  been  discharged  from  a  commitment  on  a 
criminal  charge,  and  be  afterwards  committed  for  the  same  offence, 
by  the  legal  order  or  process  of  the  court,  wherein  he  shall  be  bound 
by  recognizance  to  appear,  or  in  which  he  shall  be  indicted  or  con- 
victed for  the  same  offence  ;  or, 

2.  If,  after  a  discharge  for  a  defect  of  proof  or  from  any  material 
defect  in  the  commitment,  in  a  criminal  case,  the  prisoner  may  be 
again  arrested  on  sufficient  proof,  and  committed  by  legal  process 
for  the  same  offence;  or, 

3.  If,  in  a  civil  suit  the  party  has  been  discharged  for  any 
illegality  in  the  judgment  or  process  lierein  before  specified,  and  is 
afterwards  imprisoned  by  legal  process  for  the  same  cause  of 
action  ;  or, 

4.  If,  in  any  civil  suit,  he  shall  have  been  discharged  from  com- 
mitment on  mesne  process,  and  shall  afterwards  be  committed  in 
execution,  in  the  same  cause,  or  on  mesne  process,  in  any  other 
cause,  after  sucli  first  suit  shall  have  been  discontinued.^ 

1  3R.  S.  SOI,  §  81;    [Code  Civ.   Proc,      *  3  R.  S.  892,  §  84;  [Code  Civ.  Proc 

§2054.]  §2057.1 

2  3  1!.  S.  892,  §  82;   [Code  Civ.   Proc,      6  3  r.  g.  890,  §  75;  [Code  Civ    Proc 

8  2055.]  §2050.1  ■' 

«  3  R.  S.  892,  §  83;  [Code  Civ.  Proc, 
§  2056.] 
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§  644.  If  any  person,  either  solely,  or  as  a  member  of  any  court, 
or  in  the  execution  of  anj^  order,  judgment  or  process,  shall  know- 
ingly recomuiit,  imprison  or  restrain  of  his  liberty,  or  cause  to  be 
recommitted,  imprisoned  or  restrained  of  his  liberty,  for  the  same 
cause,  except  as  provided  in  the  last  section,  any  person  so  dis- 
charged, or  shall  knowingly  aid  or  assist  therein,  he  shall  forfeit  to 
the  party  *aggrieved  one  thousand  two  hundred  and  fifty  r^-ono 
dollars,  and  shall  also  be  deemed  guilty  of  a  misdemeanor. 
And  on  conviction  ma}'-  be  fined  or  imprisoned,  or  both ;  but  such 
fine  shall  not  exceed  one  thousand  dollars,  nor  such  imprisonment 
six  months. 1 

§  645.  Any  one  having  in  his  custody  or  under  his  power,  any 
person,  who  by  the  provision  of  the  statute,  as  herein  before  men- 
tioned, would  be  entitled  to  a  writ  of  habeas  corpus  or  certiorari, 
to  enquire  into  the  cause  of  his  detention,  who  shall  with  intent  to 
elude  service  of  any  such  writ,  or  to  avoid  the  effect  thereof, 
transfer  any  such  prisoner  to  the  custody,  or  place  him  under  the 
power  or  control  of  another,  or  conceal  him,  or  change  the  place 
of  his  confinement,  shall  be  deemed  guilty  of  a  misdemeanor.  And 
any  one  having  in  his  custody  or  under  his  power,  any  person  for 
whose  relief  a  writ  of  habeas  corpus  or  certiorari  shall  have  been 
duly  issued,  who,  with  intent  to  elude  the  service  of  such  writ,  or 
to  avoid  the  effect  thereof,  shall  transfer  such  prisoner  to  the  cus- 
tody, or  place  him  under  the  power  or  control  of  another,  or  con- 
ceal him,  or  change  the  place  of  his  confinement,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  may  be  punished  by  fine  or  by  im- 
prisonment, or  both,  but  such  fine  shall  not  exceed  one  thousand 
dollars,  nor  such  imprisonment  six  montlis.^ 

§  646.  No  sheriff  or  other  officer  shall  be  liable  to  any  civil 
action  for  obeying  any  such  writ  or  order  of  discharge ;  and  if  any 
action  shall  be  brought  against  such  officer  for  suffering  any  person 
committed  to  his  custody  to  go  at  large,  pursuant  to  any  such  writ 
or  order,  he  may  plead,  or  with  his  plea  of  the  general  issue,  may 
give  notice  of  the  same  in  bar  of  such  action.^ 

§  647.  If  a  party  charged  with  misconduct,  be  in  the  custody  of 
any  officer,  by  virtue  of  an  execution  against  his  body,  or  by  virtue 
of  any  process  for  other  contempts,  or  misconduct,  the  court  may 
award  a  habeas  corpus  to  bring  up  the  body  of  such  person,  to 

1  3  E    S    891    §§  7fi,   80;  [Code  Civ.  covered  in  a  civil  action.      Penal 

Proc.,  S   20.51;  Penal  Code,  §  ".79.  Code,  §  379.] 

And  in  addition  to  the  punishment  ^  3  k.  s.  891,  §§  77,  78,  80;  [Code  Civ, 
prescribed  in  the  text,  he  forfeits  to  Proc,  §  2052;  Penal  Code,  §  380,] 

the  party  aggrieved  $1,250,  to  be  re-  "  3  R.  S.  890,  §  74. 
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answer  for  such  misconduct.  In  cases  where  a  party  is  entitled  to 
an  attachment  against  any  person,  without  the  special  order  of 
the  court,  and  such  person  shall  be  in  custody,  as  specified  in  the 
last  section,  a  writ  of  habeas  corpus  to  bring  up  such  person,  may 
be  allowed  by  any  judge  of  the  court,  or  by  any  officer  authorized 
to  perform  the  duties  of  such  judge  in  vacation.  Such  writ  shall 
authorize  the  sheriff  in  whose  custody  such  person  shall  be,  to  re- 
move and  bring  him  before  the  court  to  which  the  same  shall 
be  returnable,  and  to  detain  him  at  the  place  where  such  court 
shall  be  sitting,  until  some  order  be  made  by  the  court  for  his  dis- 
position.^ 

*§  648.  If,  upon  the  return  of  a  habeas  corpus  issued  by 
J  a  justice  of  the  supreme  court,  to  bring  before  him  any 
child  detained  by  the  society  of  Shakers,  it  shall  appear  that  the 
child  therein  mentioned  cannot  be  found,  and  satisfactory  proof  be 
made  to  the  officer  issuing  the  writ,  that  such  child  is  secreted  or 
concealed,  by  or  among  any  society  of  Shakers  in  this  state,  he 
may  issue  his  warrant  directed  to  the  sheriff  of  the  county  where 
the  said  child  is  suspected  to  be,  commanding  such  sheriff,  in  the 
day  time,  to  search  the  dwelling  houses  and  other  buildings  of 
such  society,  or  of  any  members  thereof,  or  any  other  building  or 
dwelling  house  specified  in  the  warrant,  for  such  child,  and  to 
bring  him  before  such  officer;  and  the  sheriff  shall  forthwith 
execute  such  warrant.^ 

§  649.  The  allowance  of  writs  of  habeas  corpus  ad  testifican- 
dum, and  the  proceedings  thereunder  have  already  been  stated.^ 
And  in  what  cases  and  under  what  circumstances  one  in  prison 
under  the  statute  concerning  the  examination  of  insolvent  debtors 
for  refusing  to  be  examined  or  to  sign  his  examination  may  be  dis- 
charged on  habeas  corpus,  will  be  pointed  out  hereafter.* 

1  3  R.  S.  851,  §§  7,  8,  9.     [See  4  B.  S.,      s  Ante,  §§  201-207. 

8tli  ed.,  p.  2825.]  «  Post,  676. 

'i  3  R.  S.  242,  §  5;  [2  Id.,  8tli  ed.,  p.  2608. 
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CHAPTER  XXXVII. 

WEITS  OF  INQUIRY. 
1.  ■WRIT  01?  INQUIRY  TO  ASSESS  DAMAGES  IN  AN  ACTION. 

§  650.  There  are  several  forms  of  writs  of  iaquiry.  They  are 
judicial  process,  and  are  issued  out  of  courts  of  record,  and  direct- 
ed and  delivered  to  the  sheriff  of  the  proper  county,  by  which  he 
is  commanded  that  by  the  oath  of  twelve  good  and  lawful  men  of 
his  county  he  diligently  inquire  of  the  matters  stated  and  set  forth 
in  the  said  writ,  and  return  tlie  inquisition  under  his  hand  and  the 
hands  of  such  jurors  to  the  court  out  of  which  such  writ  issued. 
The  writ  of  inquiry  by  which  the  sheriff  is  commanded  to  assess 
the  damages  of  a  plaintiff  in  an  action,  is  less  frequently  used  now 
thaa  formerly,  as  it  has  iu  such  cases  been  in  a  great  measure  super- 
seded by  the  provisions  of  the  Code,  and  the  course  and  practice 
of  the  courts,  though  it  has  not  been  entirely  abolished.  The 
duties  of  the  officer  executing  any  such  writ,  are  iudicial  as 
well  as  ministerial  in  their  character,  yet  it  may  be  executed  by 
the  undersheriff,  or  by  a  deputy,  as  well  as  by  the  sheriff  himself, 
to  whom  it  is  directed.^ 

§  651.  The  writ  must  be  executed  on  or  before  the  return  day 
thereof,  and  if  executed  after  that  day  it  will  be  void,  and  will  be 
set  *aside  by  the  court.  But  if  the  inquest  is  taken  upon  rsgQg 
the  return  day,  the  verdict  will  be  good  though  it  is  not 
rendered  until  after  that  day.^  It  cannot  be  executed  upon  Sunday, 
and  the  jury  cannot  retire  upon  Saturday  night  and  bring  in  a  ver- 
dict upon  Sunday,  unless  they  retired  before  twelve  o'clock.^ 

§  652.  The  officer  to  whom  such  writ  is  directed  and  delivered 
for  execution,  must  summon  twelve  proper  jurors  of  his  county, 
to  attend  at  the  time  and  place  appointed,  to  serve  as  jurors  upon 
the  inquest.  The  mode  of  summoning  jurors,  and  who  may  be 
summoned  and  who  excused,  have  already  been  pointed  out.* 
The  ofScer  should,  as  in  all  other  cases  where  he  is  required  to 

1  Tillotson  V.  Cheetham,  2  John.  63.  ^  3  r.  g.   467.  §  16;  [Code  Civ.  Proc, 

2  Watsoa  61,  221.  §  6] ;  Butler  v.  Kelsey,  15  Jolin.  177. 

4  Ante,  §§  161,  &c. 
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select  the  jurors  himself,  be  careful  to  select  those  only  who  are 
competent  jurors,  who  are  not  interested  in  the  event  of  the  suit, 
and  are  nowise  akin  to  either  of  the  parties,  and  who  are  unbiassed 
for  or  against  either  party,  who  have  not  expressed  an  opinion 
upon  the  question.  If,  at  the  time  and  place  of  hearing,  and  be- 
fore the  jurors  are  sworn,  objection  is  made  by  either  party  to  any 
juror  summoned  by  the  officer,  lie  shall  hear  it,  and  if  it  is  good 
and  sufficient,  he  shall  set  the  juror  aside  and  summon  another  in 
his  place  ;  and  if  he  refuses  to  do  so,  the  court  will  set  aside  the 
inquest.  The  objection  to  the  juror,  however,  must  be  stated 
openly  to  the  officer,  and  not  privately,  and,  if  so,  and  the  sheriff 
sets  aside  the  juror,  the  court  will  set  aside  the  inquest.^  The 
truth  of  the  objection  may  be  determined  upon  the  oath  of  the 
juror  himself,  if  it  do  not  tend  to  his  dishonor,  otherwise  it  must 
be  proved  by  the  testimony  of  others. 

§  653.  The  officer  to  whom  the  writ  is  directed  and  delivered 
for  execution,  presides  upon  the  execution  thereof.  He  swears 
the  jurors  and  witnesses  and  determines  and  directs  the  course  of 
proceeding,  and  decides  upon  the  admissibility  of  evidence  ;  and  in 
all  these  respects  the  proceedings  are  the  same  as  in  courts  of  jus- 
tice. The  officer  has  a  discretion  in  adjourning  the  hearing,  even 
after  it  has  commenced,  but  if  the  defendant  is  ready,  it  can  onlv 
be  done  on  the  application  of  the  plaintiff,  on  the  payment  of 
costs.  The  adjournment  must  not  be  beyond  the  return  day  of 
the  writ. 

§  654.  In  matters  arising  upon  contract,  the  only  question  upon 
which  testimony  can  be  adduced  upon  taking  an  inquest  before  a 
sheriff's  jury,  is  as  to  the  amount  of  damages.  The  defendant  may 
give  evidence  in  mitigation  of  damages,  but  he  cannot  prove  a 
set-off  for  the  purpose  of  reducing  such  damages.  Whether  the 
*^nfin  plaintiff  *proves  any  damages  or  not  in  such  case,  he  is 
generally  entitled  to  nominal  damages.^  But  if  the  action 
be  in  tort,  he  must  show  his  damages.  Thus,  where  goods  are 
taken,  he  need  not  show  that  the  goods  were  his,  but  he  must 
show  their  value.  In  slander  no  proof  is  necessary.  But  in  an 
action  for  an  injury  to  the  person,  a  different  rule  prevails ;  and 
so  in  trespasses  or  trover  for  goods,  actual  damages  must  be  shown 
and  the  time  when  the  injury  was  done.  In  actions  upon  penal 
bonds,  it  is  made  the  duty  of  the  jury  to  inquire  into  the  truth  of 

1  Butler  V.  Kelsey,  15  Joliu.  177.  ^  Jackson  ex  d.  Eden  v.  Rathbone,  3 

Cow.  296. 
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the  breaches  assigned  by  the  plaintiff,  and  to  assess  the  damages 
of  the  plaintiff  sustained  thereby. ^ 

§  655.  After  the  jury  have  heard  all  the  testimony  they  must 
retire,  or  consult  apart,  and  make  up  their  inquisition  before  hear- 
ing any  other  inquest,  otherwise  it  will  be  set  aside.^  And  the 
sheriff  must  permit  no  one  to  mingle  with  the  jury  during  their 
deliberations,  and  if  he  does  it  is  irregular.^  The  inquest  must  be 
in  writing,  and  be  signed  by  the  sheriff  and  jurors,  and  is  usually 
under  seal,  though  this  is  not  necessary  ;  and  the  sheriff  indorses 
his  return  upon  the  writ  and  delivers  it  to  the  plaintiff's  attorney. 
The  jurors  are  entitled  to  twelve  and  a  half  cents  each,  for  serving, 
which  must  be  paid  by  the  plaintiff  or  by  the  sheriff,  who  charges 
the  amount  paid  in  his  fees. 

2.   WRIT   OF   AD   QUOD  DAMNUM.a 

§  656.  The  writ  of  ad  quod  damnum  is  a  writ  of  inquiry  issuing 
out  of  the  supreme  court  to  assess  the  damages  to  the  owner  of 
any  land  sought  to  be  taken  for  the  use  of  the  state,  or  of  the 
United  States ;  and  is  directed  to  the  sheriff  of  the  county  where 
such  lands  are  situated,  unless  the  court  shall  direct  such  damages 
to  be  assessed  by  a  foreign  jury.* 

§  657.  Upon  such  writ  being  delivered  to  the  sheriff,  he  shall 
give  at  least  three  weeks  notice  of  the  time  and  place  of  executing 
the  same,  by  publishing  a  notice  thereof  in  a  newspaper  printed 
in  his  county.  And  he  shall  summon  twelve  qualified  jurors  of 
his  county,  to  attend  at  such  time  and  place,  and  shall  then  and 
there  administer  to  each  of  said  jurors,  an  oath  that  he  will  dili- 
gently inquire  concerning  the  matters  specified  in  the  said  writ, 
and  will  give  a  true  verdict  according  to  the  best  of  his  judgment 
without  favor  or  partiality,  when  such  jury  shall  proceed  to  view 
all  the  lands  and  tenements  ^specified  in  the  writ,  and  hav-  r*oA'T 
ing  duly  considered  the  value  thereof,  they  shall  proceed  to 
assess  the  damages  which  the  owner,  or,  if  there  be  several,  which 
the  respective  owners  of  such  lands  and  tenements  will  sustain  by 
being  deprived  thereof.  They  shall  make  an  inquisition  to  be 
signed  by  themselves  and  the  sheriff,  in  which  they  shall  set  forth 
the  names  of  the  several  owners  of  the  lands  and  tenements  in 

1  .3  E.  S.  661,  §  6.  '  Howell  v.  Denniston,  3  Gaines  96. 

2  Van  Waggoner  v.  McDonald,  .3  Wend.      *  3  K.  S.  900,  §  '-'6;  Id.  901,  §  36;   [Code 


478.  Civ.  Proc,  §  2106.] 

Ala.— E.  C.  1867,  §§  2490-2507.  Miss.— St.  Laws  190. 

[Ark.— Dig.  St.  1884,  §  4673.]  Neb.— E.  S.  p.  262;  [Comp.  St.   1 

Fa.— Dig.  1847,  p.  401.  see  pp.  -ZiQ,  313,  629,  728,  800.] 
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question,  and  the  rights  of  each  owner  respectively,  so  far  as  the 
same  can  be  ascertained  by  them,  together  with  the  amount  to  be 
paid  by  the  people  of  this  state,  or  by  the  United  States,  and  to 
whom  particularly,  and  also  the  owner's  costs  and  expenses ;  ^ 
which  inquisition  the  sheriff  shall  forthwith  return,  together  with 
the  writ  to  the  supreme  court  .^ 

3.  WRIT   OP   INQUIRY  UPON    GOODS    AND    CHATTELS   OF    ONE  CON- 
VICTED OR  OUTLAWED  FOR  TREASON. 

§  658.  Whenever  he  shall  deem  it  necessary,  the  attorney-gen- 
eral may  cause  a  writ  to  be  issued  out  of  the  supreme  court,  to  the 
sheriff  of  any  county,  to  inquire  what  goods  and  chattels,  any 
person  convicted  or  outlawed  for  treason,  had  at  the  time  of  such 
conviction  or  outlawry,  and  to  seize  and  safely  keep  the  same, 
and  return  the  inquisition  to  the  supreme  court,  where  any  person 
aggrieved  thereby  may  traverse  the  same.  On  the  execution  of 
such  writ,  the  sheriff  proceeds  as  in  other  cases.  He  summons 
and  swears  the  jury  and  witnesses,  and  when  the  jurors  have  made 
and  signed  their  inquisition,  he  shall  sign  the  same  also,  and  shall 
thereupon  take  the  goods  and  chattels  so  found  by  the  jury  to  be 
of  the  said  person  at  the  time  of  his  conviction  or  outlawry,  into 
his  possession,  and  retain  possession  of  the  same,  until  a  proper 
writ  shall  be  issued  out  of  the  supreme  court  commanding  him 
to  sell  the  same,  when  he  shall  make  sale  thereof,  and  bring  the 
moneys  arising  from  said  sale  into  court  for  the  use  of  the  people 
of  this  state.^ 

1  The  U.  S.  V.  Dumplin  Island,  1  Barb,      ^  i  r.  g.  ggQ,  §§  3,  4.     [See  Code  Civ. 

24.  Proc,  §§  1977-1982.] 

2  3  E.  S.  900,  §§  28,  29,  30  ;  Code  Civ. 

Proc,  §§2109-2111,  2119.] 
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CHAPTER  XXXVIII. 

SPECIAL     PROCEEDINGS. 
1.    WARRANT  UNDER  THE  NONIMPRISONMENT  ACT. 

§  659.  The  warrant  is  not  a  criminal,  but  a  summary  civil  pro- 
ceeding,! fo^.  enforcing  the  payment  of  a  debt,  and  may  be  granted 
by  any  *judge  of  the  court  in  which  the  action  is  brought,  r*qoe 
or  by  any  ofScer  authorized  to  perform  the  duties  of  such  '" 
judge,  and  by  any  judge  of  a  court  of  record  in  any  county  in 
which  the  judgment  on  which  the  complaint  is  grounded  is 
docketed,  and  in  which  the  defendant  resides. ^  If  the  warrant  is 
issued  before  the  summons  is  served  by  which  the  suit  is  com- 
menced, it  will  be  void,  though  the  officer  who  executes  it  would 
not  be  a  trespasser  if  it  did  not  show  such  fact  on  its  face.^ 

§  660.  The  warrant  is  issued  in  the  name  of  the  people,  and 
must  be  signed  by  the  officer  issuing  the  same,  and  may  be  with 
or  without  seal,  and  be  directed  to  any  sheriff,  constable  or  mar- 
shal within  the  county  where  such  officer  shall  reside,  and  shall 
therein  briefly  set  forth  the  complaint,  and  command  the  officer  to 
whom  the  same  shall  be  directed  to  arrest  the  person  named  in 
such  warrant,  and  bring  him  before  such  officer  without  dela}^ ; 
which  warrant  shall  be  accompanied  by  a  copy  of  all  affidavits 
presented  to  such  officer  upon  which  the  warrant  issued,  which 
shall  be  certified  by  such  officer.* 

§  661.  The  officer  to  whom  such  warrant  shall  be  delivered  shall 
execute  the  same,  by  arresting  the  person  named  therein,  if  he  can 
be  found  in  his  county.^  The  powers  and  duties  of  the  officer  on 
making  the  arrest,  are  the  same  as  on  civil  process.  On  making 
the  arrest,  the  officer  shall  deliver  to  the  person  so  arrested,  the 
certified  copies  of  affidavits  delivered  to  him  with  the  warrant,  and 
he  shall  bring  him  before  the  officer  issuing  the  warrant,  and  shall 
keep  him  in  custody  until  he  is  discharged  or  committed.     And  if 

*  Moak  V.  De  Forrest,  .5  Hill  605.     See  no  jurisdiction  to  entertain  the  pro- 

The  People  ex  rel.  Sharkey  v.  Good-  ceedings. 

win,  50  Barb.  562,  which  held  that  =  3  jj_  g,  ^26,  §§  6,  7. 

this  act  is  not  superseded  by  the  ^  Ante,  §  283. 

provisions  of  the   Code,   and   the  ^  3  R.  S.  127,  §  9. 

City  Judge  of  New  York  city  has  ^  Moak  v.  Deforest,  5  Hill  QQQ» 
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he  suffers  him  to  escape,  he  will  be  liable  to  the  plaintiff  for  his 
damages.^ 

§  662.  Upon  bringing  the  defendant  before  the  officer,  he  may, 
by  commitment  under  his  hand,  direct  that  sucli  defendant  be 
committed  to  the  jail  jof  the  county  in  which  such  hearing  shall  be 
had,  to  be  there  detained  until  he  shall  be  discharged  according  to 
law;  and  such  defendant  shall  be  committed  and  detained  accord- 
ingly ;  and  when  so  committed  he  shall  remain  in  custody  in  tiie 
same  manner  as  other  prisoners  on  criminal  process,  until  a  final 
judgment  shall  have  been  rendered  in  his  favor  in  the  suit  prose- 
cuted by  the  creditor  at  whose  instance  such  defendant  shall  have 
been  committed  ;  or  until  he  shall  have  assigned  his  property  and 
obtained  his  discharge,  as  an  insolvent  debtor  under  the  provisions 
of  said  law ;  or  until  he  is  discharged  by  the  officer  committing 
him,  or  any  other  person  authorized  to  perform  the  duties  of  such 
officer,  on  such  defendant  paying  the  debt  or  demand  claimed, 
or  giving  security  for  the  payment  thereof,  under  the  provi- 
*^OQT  ®i°"^  *  '^^  ^^^^  ^'^^ '  '^^  ^^  ^"^  executing  the  bonds  mentioned 
in  said  act.  Before  the  jailer  discharges  the  defendant,  he 
must  be  served  with  an  order  of  discharge  from  the  proper  officer.^ 
A  debtor  imprisoned  under  this  act  can  only  be  discharged  accord- 
ing to  the  provisions  of  the  act,  and  not  under  the  provisions  of  the 
Revised  Statutes  relative  to  "  Proceedings  by  creditors  to  compel 
assignments  by  imprisoned  debtors."  ^ 

§  663.  If  the  defendant  has  been  convicted  of  a  misdemeanor  in 
secreting,  assigning,  or  conveying,  or  otiierwise  disposing  of  any  of 
his  property  with  the  intent  to  prevent  the  same  from  being  levied 
upon  by  virtue  of  any  execution,  to  defraud  any  creditor,  or  to 
prevent  such  property  being  made  liable  for  his  debts,  the  trustees 
appointed  under  the  provisions  of  the  said  act,  if  the}'  suspect  that 
the  person  so  convicted,  has  concealed  about  his  person  or  other- 
wise, money  or  evidences  of  debt,  upon  making  oath  of  the  same 
before  any  judge  of  a  county  court,  and  on  such  judge  being 
satisfied  that  such  suspicions  are  well  founded,  he  may  issue 
a  warrant  authorizing  and  commanding  any  sheriff  or  constable  to 
search  the  person  of  such  defendant,  and  any  place  occupied  by 
Jiim,  or  any  trunk  or  other  article  owned  or  possessed  by  him,  for 
such  money  or  evidences  of  debt,  and  to  deliver  what  shall  be  so 
discovered,  to  such  trustees.^ 

^  Latham  v.  Westervelt,  16  Barb.  421;      '  The  People  ex  rel.  La  Torre  v.  O'Brien, 

S.  1  :-i  K.27,  §§  9,  10.  54  Barb.  ;!8. 

2  3  R.  S.  128,  §§  14,  17.  4  3  R.  S.  133,  §  40. 
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2.    PKOCEEDINGS    SUPPLEMBisTARY   TO   THE   EXECUTION. 

§  664.  When  an  execution  against  property  of  the  judgment 
debtor,  or  of  any  one  of  the  several  debtors  in  the  same  judgment, 
issued  to  the  sheriff  of  the  county  where  he  resides;  or  if  he  does 
not  reside  in  the  state,  to  the  sheriff  of  the  county  where  the  judg- 
ment roll,  or  a  transcript  of  a  justice's  judgment,  for  twenty-five 
dollars  or  upwards,  exclusive  of  costs  is  filed,  is  returned  unsatis- 
fied in  whole  or  in  part,  the  judgment  creditor,  at  any  time  after 
such  return  is  made,  is  entitled  to  an  order  from  a  judge  of  the 
court,  or  a  county  judge  of  the  county  to  which  the  execution  was 
issued,  or  a  judge  of  the  court  of  common  pleas  for  the  city  and 
county  of  New  York,  when  the  execution  is  issued  to  such  city 
and  county,  requiring  such  judgment  debtor  to  appear  and  answer 
concerning  his  property,  before  such  judge,  at  a  time  and  place 
specified  in  the  order,  within  the  county  to  which  the  execution 
was  issued. 1  Such  order  may  be  served  by  the  sheriff,  or  by  any 
other  person,  and  the  service  must  be  made  personally  upon  the 
defendant.  He  ought  to  be  served  sufficiently  long  before  the  time 
he  is  required  to  appear  to  allow  him  *reasonable  time  to  r*q-|A 
attend  at  the  time  and  place  specified.  Tlie  service  is 
made  by  delivering  to  the  defendant  a  copy  of  tlie  order,  and  at 
the  same  time  showing  him  the  original  order  under  the  liand  of 
the  judge  or  officer  granting  the  same. 

§  665.  After  the  issuing  of  an  execution  against  property,  and 
upon  proof  by  affidavit  of  a  party  or  otherwise,  to  the  satisfaction 
of  the  court,  or  a  judge  thereof,  or  county  judge,  or  an}-  judge  of 
the  court  of  common  pleas  for  tlie  city  and  county  of  New  York, 
that  any  judgment  debtor  residing  in  the  county  where  such  judge 
or  officer  resides,  has  property  which  he  unjustly  refuses  to  apply 
towards  the  satisfaction  of  the  judgment,  such  court  or  judge  may 
by  an  order  require  the  judgment  debtor  to  appear  at  a  specified 
time  and  place  to  answer  concerning  the  same ;  and  such  proceed- 
ings may  thereupon  be  had  for  the  application  of  the  property  of 
the  judgment  debtor  towards  the  satisfaction  of  the  judgment,  as 
are  provided  upon  the  return  of  an  execution.  Service  of  such 
order  is  made  as  in  the  case  of  the  preceding  order.^ 

§  666.  Instead  of  the  order  requiring  the  attendance  of  the 
judgment  debtor,  the  judge  may,  upon  proof  by  affidavit  or  other- 
wise, to  his  satisfaction,  that  there  is  danger  of  the  debtor's  leaving 

'  Code,  §  292;  [Code Civ.  Proc,  § 2434.]      *  Code,  §  292;  [Code  Civ.  Proc,  §  2436.] 
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the  state,  or  concealing  himself,  and  thai  there  is  reason  to  believe 
he  has  property  which  he  unjustly  refuses  to  apply  to  such  judg- 
ment, issue  a  warrant  requiring  the  sheriff  of  any  county  where 
such  debtor  may  be,  to  arrest  him  and  bring  him  before  such  judge.^ 
It  has  been  determined  by  a  justice  of  the  supreme  court,  at  special 
term,  that  such  warrant  may  be  issued  by  a  justice  of  the  supreme 
court  of  the  same  judicial  district  in  which  the  judgment  was 
recovered,  though  the  defendant  does  not  reside  in  his  countj'.^ 
The  arrest  under  such  warrant  must  be  made  as  in  the  case  of  a 
warrant  upon  civil  process,  and  all  the  rules  in  relation  thereto, 
would  seem  to  be  applicable  to  such  arrest;  and  the  defendant 
should  be  brought  forthwith  before  the  judge  or  officer  issuing 
such  warrant ;  and  the  officer  making  the  arrest  must  retain  the 
defendant  in  his  custody  until  he  is  discharged  by  the  judge  or 
officer  issuing  the  warrant,  or  until  he  is  committed  by  such  judge 
to  jail.  When  he  is  so  committed,  he  must  be  committed  to  the 
jail  of  the  county  where  the  proceedings  are  had  before  the  judge, 
and  be  confined  there  until  he  is  duly  discharged,  as  prisoners  are 
confined  in  cases  of  contempts.^ 

3.    PROCESS   IN   ACTIONS    FOE    PENALTIES. 

§  667.  Upon  every  process  issued  for  the  purpose  of  compelling 
jifo-i  1  -]  the  *appearance  of  any  defendant  to  any  action  for  the  re- 
covery of  any  penalty  or  forfeiture,  shall  be  indorsed  a 
general  reference  to  the  statute  by  which  such  action  is  given,  in 
the  following  form,  "  According  to  the  provisions  of  the  statute 
regulating  the  rate  of  interest  on  money,"  or  "•  according  to  the 
provisions  of  the  statute  concerning  sheriffs,"  as  the  case  may  re- 
quire, or  in  some  other  general  terms  referring  to  such  statute.* 
The  object  of  the  statute  is  to  give  to  the  defendant  notice  of  the 
offence  for  which  he  is  prosecuted.  And  in  a  suit  for  a,  penalty 
under  the  excise  law  it  has  been  held  that  an  indorsement  oi 
"  according  to  the  act  of  the  internal  police  of  this  state,"  is  void 
for  uncertainty.^  If  therefore,  the  process  require  the  arrest  of 
the  defendant,  it  becomes  important  that  the  indorsement,  as  well 
as  such  process  should  be  in  due  form,  or  be  so  specific  in  its 
character  as  to  give  to  the  defendant  an  idea  of  the  nature  of  the 
charge. 

1  Code,  §  292;  [Code  Civ.  Proc,  §  -2437.]  §  1897];  Perry  v.  Tynen,  22  Barb. 

2  Wilson  V.  Andrews,  !l  How.  .'39,  ].'37  ;  Andrews  v.  Harrington  19 
8  Code,  §  2<,I2.  Barb.  :!4:1 

*  3  K.  S.  784,  §   7;  [Code   (Jiv.    Proc,      ^  Avery  v.  Slack,  17  Wend.  8.5. 
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§  668.  If  the  action  is  in  the  name  of  the  informer,  the  process 
when  served  shall  not  be  delivered  to  him  by  the  officer,  but  the 
same  shall  be  retui'iied  to  the  court  from  which  the  same  issued.^ 
The  process  for  the  collection  of  a  judgment  for  a  penalty  or  fine 
under  a  statute,  where  the  same  is  in  the  name  of  the  informer,  is 
to  be  executed  like  process  in  civil  cases.  But  if  the  penalty,  or 
fine,  or  any  part  thereof  be  given  to  the  people,  unless  the  statute 
provide  otherwise,  the  officer  may  justify  breaking  open  doors,  to 
make  a  levy,  or  arrest  the  defendant  when  necessary,  after  a 
demand  and  refusal.^  And  unless  such  statute -declare  otherwise, 
or  place  the  execution  upon  the  footing  of  civil  process,  no  property 
of  the  defendant  is  exempt  fi'om  levy  or  distress  and  sale  on  such 
execution.  Where  any  such  action  is  in  the  name  of  the  informer, 
he  has  no  right  to  settle  or  compromise  the  action  without  the 
payment  of  the  whole  recovery,  and  if  he  directs  the  release  of  the 
defendant  from  arrest  on  the  execution,  it  will  be  void  as  to  the 
people's  moiety  of  the  penalty,  and  the  sheriff  will  be  liable  for  an 
escape.^ 

4.   ARREST   IN"   AN   ACTION   FOE,   A   PENALTY   UNDJlR    STATUTES 
KELATIVE   TO   THE   MANUFACTURE   OF    SALT. 

§  669.  Any  process  by  which  the  defendant's  body  is  to  be 
taken  in  an  action  for  a  penalty  under  the  statutes  relative  to  the 
manufacture  of  salt,  may  be  issued  and  served  on  Sunday,  and  the 
defendant  held  in  custody  for  trial  until  a  reasonable  time  on  the 
day  following,  *if  such  process  be  issued  by  a  justice  of  the  [-*o-(9 
peace.  But  if  issued  from  any  court  of  record,  then  the 
defendant  shall  be  detained  until  he  shall  give  bail,  as  in  actions 
where  the  defendant  is  required  to  give  bail.  The  bail  in  such 
case,  shall  be  taken  in  the  name  of  the  sheriff,  but  he  shall  not  be 
responsible  for  the  sufficiency  of  the  bail  when  the  arrest  is  made 
by  any  person  other  than  himself,  or  his  deputies,  unless  the  de- 
fendant shall  have  been  actually  committed  to  jail  when  he  shall 
be  responsible  as  in  other  cases.*  Whenever  a  judgment  shall  be 
obtained  before  a  justice  of  the  peace  against  any  person  for  any 
penalty  or  forfeiture  under  the  act,  and  an  execution  be  issued 
thereon,  in  case  the  officer  having  such  execution  shall  not  be 
able  to  levy  the  same  on  any  property  of  the  defendant,  he  shall 
commit  the  defendant  to  the  jail  of  the  county  where  he  shall 

1  3  E.  S.  784,   §  6;  [fode  Civ.  Proc,      »  Ante.  §  604. 

§  1895.]  *  4  R.  S.  39,  §§  129,  131;  [1  Id.,  8th  ed., 

2  Barb.  Cr.  L.  54(i.  p.  812.] 
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remain  confined  within  the  walls  of  the  jail  without  bail,  for  the 
term  of  sixty  days,  unless  he  shall  sooner  pay  or  satisfy  such 
execution  ;  and  every  execution  so  issued  shall  contain  a  clause, 
ordering  the  defendant  to  be  imprisoned,  as  above  specified,  unless 
property  whereon  to  levy  such  execution  shall  be  found  by  the 
officer  to  whom  the  same  shall  be  directed.  And  whenever  a 
judgment  shall  be  recovered  in  a  court  of  record  for  any  penalty 
for  forfeiture,  and  an  execution  thereon  against  property  shall  have 
been  returned  unsatisfied  in  whole  or  in  part,  the  defendant  upon 
any  execution  against  his  body,  shall  be  imprisoned  within  the 
walls  of  the  county  jail  in  the  manner  before  provided,  one  daj'  for 
each  dollar  in  the  penalty  recovered  in  such  case  and  then  remain- 
ing unpaid,  without  bail,  unless  he  shall  sooner  satisfy  such 
execution.  And  if  at  any  time  the  defendant  so  committed  to  jail 
shall  be  found  without  the  walls  of  the  jail  before  he  is  entitled  to  liis 
discharge,  it  shall  be  deemed  an  escape  and  the  sheriff  shall  be 
liable  for  the  amount  due  on  the  execution. ^ 

5.   EXECTJTION    OF  PEOCBSS    OF   JUDICIAL   OFFICERS. 

§  670.  Every  sheriff,  constable,  marshal  or  other  officer,  to  whom 
shall  be  directed  and  delivered  any  attachment,  summons,  precept 
to  summon  a  jury,  warrant  to  apprehend  a  witness  or  any  other 
person,  or  any  other  process  authorized  by  law  to  be  issued  by  a 
justice  of  the  supreme  court,  judge  of  a  county  court,  or  justice  of 
the  peace,  in  any  special  proceeding  or  matter,  before  such  judge, 
commissioner  or  justice,  except  civil  suits  before  justices  of  the 
peace,  shall  execute  such  process,  as  therein  commanded,  and  for 
any  wilful  neglect  so  to  do,  [he  is  liable  to  the  party  aggrieved, 
for  the  damages  sustained  by  him  ;  in  addition  to  any  fine  or  other 
punishment  or  proceeding  authorized  by  law.]^ 
*3131  *§  ^'^^'  ^'^^n  any  sheriff,  constable  or  other  officer,  who 
shall  have  summoned  any  jury  as  mentioned  in  the  forego- 
ing section,  shall  be  required  by  the  officer  issuing  the  summons 
to  attend  such  jury  and  take  charge  of  them,  he  shall  be  bound  to 
do  so  ;  and  for  any  wilful  neglect  to  obey  such  order,  or  for  any 
misconduct  while  attending  such  jury,  by  wliich  the  rights  or 
remedies  of  any  party  to  such  proceeding  shall  be  impaired  or  pre- 
judiced, such  sheriff,  constable  or  other  officer  shall  be  liable  to 


"  4R.  S.  39,  §§  134,  135,136;  [llcl.,  8th      2  3  R.  S.  865,  §  3;   [Code  Civ    Proc 
ed.,  p.  813.]  §  102.]  ' 
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be  fined  by  the  officer  before  whom  such  jury  shall  have  appeared, 
ia  a  sum  not  exceedhig  twenty-five  dollars.^ 

§  672.  Upon  such  fine  being  imposed,  notice  thereof  shall  be 
given  to  the  person  fined,  to  the  end  that  he  may  render  an  excuse 
to  the  officer  imposing  the  same,  or  show  cause  why  such  fine 
should  be  remitted.^  If  no  such  excuse  be  rendered,  or  cause 
shown  within  thirty  days  after  service  of  such  notice,  and  such 
fine  shall  not  have  been  remitted  by  the  officer  imposing  the  same, 
sucli  officer  shall  make  a  special  return  of  the  delinquency  or 
misconduct  for  which  such  fine  was  imposed,  with  the  amount 
thereof,  to  the  next  county  court  of  the  county  in  which  such 
delinquent  shall  reside.^  And  the  clerk  of  the  court  to  which  such 
return  shall  be  made,  shall  deliver  a  copy  thereof  to  the  district 
attorney  of  the  county,  with  copies  of  the  minutes  of  fines  imposed 
by  such  court,  and  in  the  same  manner  ;  which  shall  be  collected, 
and  may  be  remitted  or  mitigated  in  the  same  manner  as  fines 
imposed  by  courts  of  record,  upon  defaulting  jurors.* 

6.    PROCEEDINGS    IX     CASES    OP    INSOLVENTS." 

§  673.  Where  any  creditor  shall  demand  of  the  court  or  officer 
before  whom  an  insolvent  is  applying  for  a  discharge  from  his 
debts,  or  to  be  discharged  from  imprisonment,  that  the  case  of 
such  insolvent  be  heard  and  determined  by  a  jury,  it  shall  be  the 
duty  of  the  court  before  which  such  hearing  is  had,  to  cause  a 
jury  to  be  drawn  in  the  same  manner  as  for  the  trial  of  civil  causes, 
from  the  jurors  summoned  and  attending  such  court.  If  such 
demand  be  made  to  any  single  officer,  he  shall  nominate  eighteen 
reputable  freeholders  of  the  county,  and  shall  issue  a  summons  to  the 
sheriff  or  any  constable  of  the  county,  commanding  him  to  cause  the 
persons  so  nominated  to  appear  before  such  officer,  at  the  time 
and  place  to  be  specified  in  the  summons,  not  less  than  six  nor 
more  than  twelve  days,  *and  he  shall  summon  them  as  in  pg-]^^ 
the  case  of  jurors  duly  drawn  for  courts  of  record.^ 

§  674.  Whenever  the  trustees  of  an  insolvent  shall  show  by 

1  3  R.  S.  865,  §  5;  [Code   Civ.    Proc,      *  3  E.  S.  866,  §  8;   [Code   Civ.  Proc, 

§  1196.1  §  1199.] 

2  3  E.  S.  866,  §  6;   [Code  Civ.  Proc,      =  8   R.    S.   95,  §§*9,  20;  Id.  104,  §  6 

§1197.]  [See  Code  Civ.  Proc,  §§  2167-2168.] 

»  3  R.  S.  866,  §  7;   [Code  Civ.   Proc, 
§  1198.] 

a  [This  matter  is  now  regulatod  by  the  same  as  the  provisions  of  the  Ee- 

Code  of  Civil  Procedure,  §§  2149-  vised  Statutes,  referred  to  by  the 

2218,   which    are  substantially  the  author.] 
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their  own  oath  or  other  competent  proof,  to  the  satisfaction  of  any 
justice  of  the  supreme  court,  county  judge,  recorder  of  any  city, 
and  if  in  the  city  of  Schenectady,  the  mayor  thereof,  that  there  is 
good  reason  to  believe  that  the  debtor,  his  wife,  or  any  other  per- 
son has  concealed  or  embezzled  any  part  of  the  estate  of  such 
debtor  vested  in  the  said  trustees ;  or  that  any  person  can  testify 
concerning  the  concealment  or  embezzlement  thereof ;  or  that  any 
person  who  shall  not  have  rendered  an  account  as  required  by 
statute,  is  indebted  to  such  debtor,  or  bas  property  in  his  custody 
or  possession,  belonging  to  such  debtor;  such  officer  or  judge  shall 
issue  a  warrant  commanding  any  sheriff  or  constable  to  cause  such 
debtor,  his  wife  or  other  person  to  be  brought  before  him  at  such 
time  and  place  as  he  shall  appoint,  for  the  purpose  of  being 
examined.! 

§  675.  If  any  person  so  brought  before  such  officer  shall  refuse 
to  be  sworn,  or  to  answer  satisfactorily,  all  lawful  questions  put  to 
him,  or  shall  refuse  to  sign  the  examination,  not  having  a  rea- 
sonable objection  thereto,  to  be  allowed  by  such  officer,  the  said 
officer  shall  by  warrant  commit  such  person  to  prison,  there  to 
remain  without  bail,  until  he  shall  submit  to  be  sworn,  or  to 
answer  as  required,  or  to  sign  such  examination  ;  in  which  warrant 
the  particular  default  of  the  person  committed  shall  be  specified  ; 
and  if  it  be  in  not  answering  any  question,  such  question  shall 
also  be  specified  therein  .^ 

§  676.  If  any  person  so  committed  shall  bring  a  writ  of  habeas 
corpus,  he  shall  not  be  discharged  by  reason  of  any  insufficiency  in 
the  form  of  the  warrant  of  commitment ;  but  the  court  or  officer 
before  whom  such  person  shall  be  brought,  shall  recommit  such 
person,  unless  it  shall  be  made  to  appear  that  he  hath  answered  all 
lawful  questions  put  to  him,  or  had  sufficient  reason  for  refusing 
to  sign  the  examination,  as  the  case  may  be ;  or  unless  such  person 
shall  then  answer  on  oath,  the  questions  so  put  to  him.^ 

§  677.  Any  sheriff  or  jailer  wilfully  suffering  any  person  so 
committed  or  recommitted,  pursuant  to  the  foregoing  sections,  to 
escape,  shall  be  liable  to  indictment  for  a  misdemeanor  ;  and  on 
conviction  thereof,  in  addition  to  any  other  punishment  the  court 
may  inflict,  shall  forfeit  to  the  trustees  a  sum  equal  to  the  whole 
amount  of  debts  due  to  the  creditors  of  such  debtor,  not  exceeding 
two  thousand  five  hundred  dollars.* 


4  R.  S.,  8th  ed.,  p.  2528,  §  12. 
4  R.  tt.,  8th  ed.,  p.  2529,  §  14.' 
4  R.  S.,  8th  ed.,  p.  2529,  §  15. 


'  3  E.  S.  118,  §  18;  [4  Id.,  8th  ed.,  p. 
2.529,  §  16.] 
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*7.   SUMMONING     JUEOES     UNDER  A  WRIT    DE    LUNATICO    r*3i5 
INQUIRENDO. 

§  678.  The  sheriff  to  whom  a  precept  of  the  commissioners  ap- 
pointed to  execute  a  writ  de  lunatico  inquirendo,  or  writ  in  the 
nature  of  a  writ  de  lunatico  inquirendo,  sliall  execute  the  same  by 
summoning  not  less  than  twelve,  nor  more  than  twenty-four 
legally  qualified  jurors  of  his  county,  to  appear  at  the  time  and 
place  of  hearing  designated  in  such  precept.  The  sheriff  himself 
selects  the  jurors,  and  neither  the  commissioners  nor  any  one  else 
have  any  right  to  make  out  a  list  of  jurors  to  be  served.  The 
mode  of  service  is  the  same  as  in  all  other  cases  where  the  sheriff 
selects  the  jurors.  It  must  be  personal,  and  the  officer  should  state, 
to  each  one  served,  the  time  and  place  at  which  he  is  required  to 
attend,  and  the  purpose  for  which  he  is  so  required  to  attend,  and 
they  should  be  summoned  a  reasonable  time  before  the  day  of 
hearing.  The  sheriff  must  insert  the  names  of  the  jurors  so  sum- 
moned by  him,  in  a  panel,  and  annex  it  to  the  precept,  and  make 
return  upon  the  precept  of  the  manner  in  which  he  executed  the 
same.  The  sheriff  may,  at  the  time  of  the  hearing,  be  required  by 
the  commissioners  to  attend  upon  the  jury,  and  to  guard  the  room 
in  which  they  deliberate,  from  intrusion,  but  it  will  be  irregular  if 
he  is  present  with  them  \7hen  they  deliberate.^ 

8.   SUMMONING  JURORS  IN  PLANK  ROAD  CASES. 

§  679.  When  a  jury  shall  be  necessaiy  to  ascertain  the  com- 
pensation and  damages  to  the  owner  thereof,  where  land  is  taken 
for  a  plank  road,  the  county  judge  of  the  county,  before  whom  the 
proceedings  is  had,  shall  issue  his  precept  directed  to  the  sheriff  of 
such  county,  either  of  his  deputies,  or  any  constable  of  such 
county,  to  summon  the  jurors  drawn  by  the  said  judge,  to  attend 
at  the  time  and  place  therein  specified,  to  ascertain  such  compen- 
sation and  damages.  Every  juror  named  in  any  such  precept, 
shall,  at  least  four  days  before  the  day  therein  specified  for  his 
attendance,  be  summoned  personally,  or  by  leaving  at  his  residence 
a  notice  containing  the  substance  of  such  precept.  The  ofBcer 
serving  such  precept,  shall  return  it  to  the  said  judge,  with  an 
affidavit  of  the  manner  of  serving  the  same,  and  of  the  distance 
necessarily  travelled  by  him  for  that  purpose ;  and  such  ofBcer 
shall  receive  for  making  such  service,  six  cents  a  mile  for  the 
distance  so  travelled. ^ 

1  2  Hoff.  Ch.  Pr.  255.  2  2  K.  S.  495,  §§  80,  81;  [4  Id.,  8tli  ed., 

pp.  1480,  1481,  §§  15,  16,  17.] 
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9.   WARRANT   FOR   THE   DELIVERY   OP  OFFICIAL   BOOKS   AND 

PAPERS. 

§  680.  Where  an  officer  whose  term  of  office  has  expired,  or  who 
has  been  removed  therefrom,  refuses  to  deliver  over  the  books 
j^o-((?-|  and  *papers  pertaining  to  the  office,  to  his  successor ;  or  the 
officer  dies,  and  such  books  and  papers  come  into  the  pos- 
session of  any  other  person,  who  refuses  to  give  them  up  to  the 
successor  in  office,  a  justice  of  the  supreme  court,  or  the  county- 
judge  of  the  county  where  such  person  so  refusing  resides,  on 
proper  proof  of  such  refusal,  shall  commit  such  person  so  with- 
holding, to  the  jail  of  the  county,  there  to  remain,  until  he  shall 
deliver  such  books  and  papers,  or  be  otherwise  discharged  according 
to  law.  And  sucli  officer  may  also  deliver  his  warrant  directed  to 
any  sheriff  or  constable,  commanding  him  in  the  day-time  to  search 
such  places  as  shall  be  designated  in  such  warrant  for  such  books 
and  papers,  and  to  seize  and  bring  them  before  the  officer  issuing 
the  writ.i  The  duties  of  the  officer  under  such  search  warrant 
will  be  the  same  as  under  search  warrants  for  stolen  or  embezzled 
property.  The  warrant  will  authorize  the  officer  to  break  open 
any  outer  or  inner  doors  necessary  to  execute  the  warrant,  upon 
a  demand  that  they  be  opened,  and  refusal.^ 

10.    WARRANT    TO    DELIVER    POSSESSION    OF    CANAL    PREinSES, 
BOOKS  AND  PAPERS. 

§  681.  It  shall  be  the  duty  of  every  agent,  toll  collector,  lock- 
keeper  or  superintendent  employed  on  any  canal  and  occupying 
any  house,  office,  building  or  land  belonging  thereto,  who  shall 
be  discharged  from  his  employment ;  and  of  the  wife  and  family 
of  every  such  person,  who  shall  die  in  such  employment,  to  deliver 
up  the  premises  so  occupied  and  of  all  books,  papers,  matters  or 
things  belonging  to  the  canals,  acquired  by  virtue  of  his  office, 
within  seven  days  after  a  notice  shall  have  been  served  for  that 
purpose,  by  the  acting  canal  commissioner.  And  incase  of  refusal 
or  neglect  to  inake  such  delivery,  in  either  of  the  above  cases,  it 
shall  be  the  duty  of  any  justice  of  the  peace,  in  the  county  where 
such  premises  shall  be  situated,  upon  application,  to  issue  his  war- 
rant under  his  hand  and  seal,  ordering  any  constable  or  other 
peace  officer,  with  such  assistance  as  may  be  necessary,  to  enter 
upon  the  premises  so  occupied,  in  the  day  time,  and  remove  there- 

1  1  R.  S.  416,  §§  62-68;  [Id.,  8th  ed.,      ^  Ante,  §  79,  et  seq. 
pp.  408,  409,  §§  r,l-DQ.J 
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from  all  persons  found  in  possession  thereof,  and  to  take  into  his 
custody  all  books,  papers,  matters  and  things  there  found,  belong- 
ing to  the  canals,  and  to  deliver  the  same  to  the  acting  canal  com- 
missioner, or  his  authorized  agent ;  and  the  ofQcer  to  whom  such 
warrant  shall  be  delivered  sliall  execute  the  same  according  to 
its  purport.^  The  duties  of  the  officer  under  such  process  will  be 
similar  to  those  of  the  sheriff  under  a  writ  of  possession,^  and 
under  the  warrant  for  the  delivery  of  official  books  and  papers  in 
other  cases. ^ 


*11.  FORCIBLE  ENTRIES  AND  DETAINERS." 


[*317 


§  682.  Every  justice  of  the  supreme  court,  county  judge,  mayor, 
recorder,  alderman  of  any  city,  and  special  justice,  and  justice  of 
the  marine  court,  and  any  justice  of  the  justice's  court  of  the  city 
of  New  York,  in  their  respective  cities  and  counties,  are  declared 
to  possess  the  like  power  and  authority,  respecting  forcible  entries 
and  detainers.* 

§  683.  On  complaint  to  any  such  officer,  that  any  one  has  for- 
cibly entered  upon,  or  holds  the  possessions  of  any  lands  by  force 
contrary  to  the  statute,  he  shall  thereupon  issue  a  precept  to  the 
sheriff  or  any  constable  of  the  county,  commanding  him  to  cause 
twenty-four  inhabitants  of  the  same  county,  duly  qualified  to  serve 
as  jurors,  to  come  before  such  judge,  at  some  time  not  less  than 
two  days  thereafter,  to  inquire  of  such  forcible  entry,  or  such  for- 
cible holding.^ 


1  1  R.  S.  638,  §§  343,  844;   [1  Id.,  8th  ed., 

p.  777,  §§  183,  184.] 

2  Ante,  §  .571,  et  seq. 

3  Ante,  §  680. 

a  Ala.— R.  C.  1867,  §  3297. 

[Ariz.— R.  S.  1887,  §  2006,  et  seq.] 
Ark.— Dig.    1858,   p.   541;   [Id.    1884, 

§  3346,  et  seq.] 
Cal.— Dig.  1860,  p.  467;  Laws  1865,  p, 

768  ;   [Deer.  Codes  &  St.  1886,  Vol 

3,  §§  11.59-1179.] 
Conn.— Rev.  1866,  p.   64;   [Gen.  Sts, 

1888,  §§  1226-1230.] 
[Dak.— Codes  188-5,  pp.  294.  296, 1217." 
Pa.— Dig.  1847,  p.  391 ;  Laws  1868,  p. 

24. 
111.— 1   St.   521;  Laws    1865,   p.    107 

[Rev.  Sts.  1887,  pp.  73.3-7-38.] 
[la.— Rev.  Code,  1884,  §§  3615-3624.' 
Kan.— Gen.  St.  1868,  p.  809;  [Comp, 

Laws  1885,  p.  721,  §§  4721-4735.] 
Me.— R.  S.  .581;  [Rev.  Sts.  1883,  pp, 

78(i-788.] 
Mass.— St.    1860,   p.   707;  [Pub.   Sts, 

1882,  pp.  1024-1026.] 
Mich.— St.  1857,  p.  1322;   [2  How.  St, 

§§  5324,  7959,  8284-8312.] 


3  R.  S.  831,  §  1,  et  seq. ;  [Code  Civ. 

Proc.,§2234.] 
3  R.  S.  831,   §  3;  [Code  Civ.   Proc., 

§  2238.] 

Minn.— Rev.   1866,  p.  571 ;  [Stats,  at 

Large,  1873,  pp.  895-898.] 
[Mo.— R.  S.  1889,  §§  5087-5125.] 
Neb.— R.  S.  574;  [Comp.   Sts.    1889, 

pp.  983-985.] 
N.J.— Dig.  1858,  p.  298;   [Revis.  1877. 

pp.  439-444;  Sup.  Revis.  1886,  pp, 

307,  308.] 
N-  C— Rev.    Code   296;  [Batt.    Rev. 

1873,  pp.  428,  429.] 
On.— Gen.   L.   743. 
[Oreg.— Ann.  L.  1877,  Vol.  2,  p.  1528, 

§§  3509-3525.] 
R.'l.— R.  S.  515;  [Pub.  Sts.  1882,  pp. 

649-652.] 
Tenn.— Code,  p.  619. 
Vt.-Gen.   St.    1863,   p.   3-57;    [Rev. 

Laws  1880,  §§  1304-1326.] 
[Wis.— R.  S.  1878,  pp.  858-861.] 
fWyo.— Comp.  L.  1876,  pp.  395,  424- 

•426.] 
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§  684.  The  jurors  must  be  notified  personally,  at  least  twenty- 
four  hours  before  the  time  required  for  the  hearing,^  and  they 
shall  be  summoned,  returned  and  impanelled  in  the  same  manner 
as  provided  by  law  in  civil  actions  before  justices  of  the  peace, 
and  shall  be  sworn  by  such  judge,  well  aud  truly  to  hear,  try  and 
determine  the  traverse  ;  they  shall  be  kept  together  by  such  judge, 
and  shall  hear  and  examine  any  competent  witnesses  who  may  be 
offered,  on  oath,  to  be  administered  by  such  judge  ;  and  after  hear- 
ing the  allegations  and  proofs  of  the  parties,  the  jur}'-  shall  be 
kept  together  until  they  agree  on  a  verdict,  by  an  officer  who  shall 
be  sworn,  as  is  usual  on  trials  in  courts  of  record.^ 

§  685.  If  the  sheriff  or  constable  be  required  by  the  county 
judge  issuing  such  precept,  to  serve  the  notice  required  by  the 
statute  to  be  served,  of  the  issuing  of  such  precept  and  of  the  time 
and  place  of  the  return  thereof,  on  the  party  against  whom  the 
complaint  is  made,  he  shall  do  so,  by  delivering  the  same  to  such 
person  ;  or  if  he  cannot  be  found  by  delivering  such  notice  to 
xonie  person  of  proper  age  on  the  premises  ;  or  if  there  be  no  such 
person,  by  affixing  the  same  on  the  front  door  of  the  house,  if 
ihere  be  one ;  or  if  there  be  none,  on  some  other  public  and  suit- 
able place  on  the  premises.^ 

*"181  *§  ^^^'  Ifthe  jury  shall  find  the  defendant  guilt}-,  the  said 
judge  shall  award  restitution  of  the  premises  so  forcibly  en- 
tered, or  forcibly  held  out,  and  shall  assess  the  costs  and  expenses 
of  the  proceedings,  and  issue  his  precept  reciting  the  proceedings 
before  him  and  commanding  the  sheriff  of  the  county,  or  any  consta- 
ble thereof,  to  cause  the  complainant  to  be  restored  and  put  into  full 
possession  of  the  said  premises,  according  as  he  was  seized  or  pos- 
sessed thereof  beforesuch  entry  ;  and  shall  also  in  the  same  precept, 
or  in  separate  execution,  direct  the  costs  and  expenses  so  assessed, 
to  be  levied  and  collected  of  the  defendant,  in  the  same  manner  as 
costs  are  or  may  be  collected  on  judgments  before  justices  of  the 
peace  in  personal  actions.*  The  sheriff  or  constable  to  whom  any 
such  process  issued  by  such  officer,  shall  be  directed  and  delivered 
shall  execute  the  same,  and,  if  need  be,  shall  command  and  take 
the  power  of  the  county  for  that  purpose.^ 

§  687.  Upon  a  removal  of  such  proceedings  by  certiorari,  the 
supreme  court  may  award  restitution,  with  costs.     And  so  upon 

1  3  7t.  S.  833,  §  16.  »  3  R.  S.  833,  §§  12,  13,  14.     [See  Code 

'  3  K.  S.  832,   §  9;  [Code   Civ.  Proc,  Civ.  Proc,.  §§2238,2249.] 

§  2247.]  6  3   R.   s.  833,   §   15.      [See  Code  Civ. 

«  3  R.  S.  S-^l,  §  4;  [Code   Civ.  Proc,  Proc.,  §  2241.] 

§  2247.] 
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the  conviction  of  a  defendant  upon  ar^y  indictment  for  forcible 
entry  or  forcible  detainer  found  in  any  court  of  sessions  or 
iu  any  court  of  oyer  and  terminer,  such  court  may  award  restitu- 
tion in  the  same  manner  as  a  judge  upon  a  verdict  rendered  as 
hereinbefore  mentioned.^ 

12.  SUMMARY  PROCEEDINGS  TO  OBTAIN   POSSESSION  OF  LANDS. 

§  688.  Any  tenant  or  lessee  at  will,  or  at  sufferance,  for  any 
part  of  a  year,  or  for  one  or  more  years,  of  any  houses,  lands,  or 
tenements,  and  the  assigns,  under  tenants,  or  legal  representatives, 
of  such  tenant  or  lessee,  may  be  removed  from  such  premises,  by 
any  judge  of  the  county  courts  of  the  county,  or  by  any  justice  of 
the  peace  of  the  city  or  town  where  the  premises  are  situated,  or  by 
any  mayor  or  recorder  of  the  city  where  such  premises  are  situated, 
or  in  the  city  of  New  York,  by  the  mayor,  recorder,  any  justice  of 
the  marine  court,  or  any  one  of  the  justices  of  the  justices'  courts 
of  the  city  of  New  York,  in  the  manner  hereafter  prescribed,  in 
the  following  cases  : 

1.  Where  such  person  shall  hold  over  and  continue  in  posses- 
sion of  the  demised  premises,  or  any  part  thereof,  after  the  expira- 
tion of  his  term,  without  the  permission  of  the  landlord  ; 

2.  Where  such  person  shall  hold  over  without  such  permission 
as  aforesaid,  after  any  default  in  the  payment  of  rent,  pursuant  to 
the  agreement  under  which  such  premises  are  held,  and  a  demand 
■of  such  rent  shall  have  been  made,  or  three  days  notice  in  writing, 
requiring  the  payment  of  such  rent,  or  the  possession  of  the  prem- 
ises, shall  have  *been  served  by  the  person  entitled  to  such  r-^n-i  q 
Tent,  on  the  person  owing  the  same,  in  the  manner  pre- 
scribed for  the  service  of  the  summons  as  hereinafter  mentioned  ; 

3.  Where  the  tenant  or  lessee  of  a  term  of  three  years,  or  less, 
shall  have  taken  the  benefit  of  any  insolvent  act,  or  been  discharged 
under  any  act  for  the  relief  of  his  person  from  imprisonment  during 
such  term  ; 

4.  Where  any  person  shall  hold  over  and  continue  in  possession 
of  any  real  estate  which  shall  have  been  sold  by  virtue  of  an  exe- 
cution against  such  person,  after  a  title  under  such  sale  shall  have 
been  perfected  .2 

§  689.   [The  judge  or  justice,  to  whom  a  petition  is  presented, 

as  prescribed  by  the  Code  of  Civil  Procedure,^  must  thereupon 

1  3  E.  S.  834.  §§  22,  23.  "  Code  Ciy.  Proc,  §§  2234-;i^36. 

8  8  R.  S.  386,  §  28;  [Code  Civ.  Proc, 
§§  2231,  2232.] 
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issue  a  precept,  directed  to  the  person  or  persons  designated  in  the 
petition  as  being  in  possession  of  the  property,  and  requiring  him 
or  them  forthwith  to  remove  from  the  property,  describing  it,  or  to 
show  cause  before  him,  at  a  time  and  place  specified  in  the  pre- 
cept, whj^  possession  of  the  property  should  not  be  delivered  to 
the  petitioner,  or,  in  a  proper  case,  to  the  owner  or  landlord.  The 
precept  must  be  returnable,  not  less  than  three  nor  more  than  five 
days  after  it  is  issued  ;  except  that,  where  the  proceeding  is  taken, 
upon  the  ground  that  a  tenant  continues  in  possession  of  demised 
premises,  after  the  expiration  of  his  terra,  without  the  permission 
of  his  landlord,  and  the  application  is  made  on  the  daj'  of  the  ex- 
piration of  the  lease,  or  on  the  next  daj-  thereafter,  the  precept 
may,  in  the  discretion  of  the  judge  or  justice,  be  made  returnable 
on  the  day  on  which  it  is  issued,  at  any  time  after  twelve  o'clock, 
noon,  and  before  six  o'clock  in  the  afternoon.^] 
§  690.   [The  precept  must  be  served  as  follows : 

1.  By  delivering,  to  the  person  to  whom  it  is  directed,  or,  if  it 
is  directed  to  a  corporation,  to  an  officer  of  the  corporation,  upon 
whom  a  summons,  issued  out  of  the  supreme  court,  in  an  action 
against  the  corporation,  might  be  served,  a  copy  of  the  precept,  at 
the  same  time  showing  him  the  original. 

2.  If  the  person,  to  whom  the  precept  is  directed,  resides  in  the 
city  or  town  in  which  the  property  is  situated,  but  is  absent  from 
his  dwelling-house,  service  may  be  made  by  delivering  a  copy 
thereof,  at  his  dwelling-house,  to  a  person  of  suitable  age  and 
discretion,  who  resides  there  ;  or,  if  no  such  person  can,  with  reason- 
able diligence,  be  found  there,  upon  whom  to  make  service,  then 
by  delivering  a  copy  of  the  precept,  at  the  property  sought  to  be 
recovered,  either  to  some  person  of  suitable  age  and  discretion 
residing  there,  or,  if  no  such  person  can  be  found  there,  to  any 
person  of  suitable  age  and  discretion  employed  there. 

3.  Where  service  cannot,  with  reasonable  diligence,  be  made,  as 
prescribed  in  either  of  the  foregoing  subdivisions  of  this  section, 
by  affixing  a  copy  of  the  precept  upon  a  conspicuous  part  of  the 
property. 

4.  If  the  precept  is  returnable  on  the  day  on  which  it  is  issued, 
it  must  be  served  at  least  two  hours  before  the  hour  at  which  it  is 


*  8  K.  S.    836,  §  30.     [See  Code  Ciy.  Proc,  §  2238.]    Deuel  v.  Enst   24 

Barb.  438.  ' 
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returnable  ;  in  every  other  case,  it  must  be  served  at  least  two 
•clays  before  the  day  on  which  it  is  returnable.^] 

*The  proof  of  the  service  of  the  summons  shall  state  par-  r^oon 
ticularly  the  exact  time,  place  and  manner  of  service,  includ- 
ing the  name  of  the  person  on  which  the  same  was  made  if  it  can 
be  ascertained.^ 

§  691.  Any  person  in  possession  of  such  demised  premises,  and 
any  person  claiming  possession  thereof,  may  at  the  time  appointed 
in  such  summons,  for  showing  cause,  or  before,  file  an  affidavit 
with  the  magistrate  who  issued  the  same,  denying  the  facts  upon 
which  the  said  summons  was  issued,  or  any  of  those  facts;  and  the 
matters  thus  controverted  shall  be  tried  by  a  jury,  provided  either 
party  to  such  proceeding  shall,  at  the  time  appointed  in  such  sum- 
mons for  showing  cause,  (and  before  adjournment,)  demand  such 
jury,  and  shall,  at  the  time  of  such  demand,  pay  the  necessary  costs 
and  expenses  of  obtaining  such  jury.^ 

§  692.  In  order  to  form  such  jury,  the  magistrate  with  whom 
such  affidavit  shall  be  filed,  shall  nominate  twelve  reputable  per- 
sons, qualified  to  serve  as  jurors  in  courts  of  record,  and  shall  issue 
his  precept,  directed  to  the  sheriff,  or  one  of  the  constables  of  the 
county,  or  any  constable  or  marshal  of  the  city  or  town,  command- 
ing him  to  summon  the  persons  so  nominated  to  appear  before 
such  magistrate  at  such  time  and  place  as  he  shall  therein  appoint, 
not  more  than  three  days  from  the  date  thereof,  for  the  purpose  of 
trying  the  said  matters  in  difference.*  If  more  than  the  prescribed 
number  of  jurors  are  summoned,  the  proceedings  will  be  re- 
versed.^ 

§  693.  Six  of  the  persons  so  summoned,  shall  be  drawn  in  like 
manner  as  jurors  in  justice's  courts,  and  shall  be  sworn,  by  such 
magistrate,  well  and  truly  to  hear,  try  and  determine  the  matters 
in  difference  between  the  parties.  Whenever  a  sufficient  number 
of  jurors,  duly  drawn  and  summoned,  do  not  appear  or  cannot  be 
■obtained  to  form  a  jury,  the  magistrate  may  order  any  sheriff, 
•constable  or  marslial  to  summon  from  the  bystanders,  or  from  the 
•county  at  large,  so  many  persons  qualified  to  serve  as  jurors  as 
shall  be  sufficient,  and  return  their  names  to  the  magistrate.  If 
the  persons   summoned    do    not   attend,   unless    excused  by  the 

1  [Code  Civ.  Proc,  §  2240.]  Cameron  v.  McDonald,  1  Hill  512. 

■^  3  E.   S.   837,   §   32.     [See  Code  Civ.  ^  3  r.  g.  337^  §  34;   [Oode  Civ.  Proc., 

Proc,  §  2240];  Laws  1S68,  c.  828;  ?§  2244,  2247.] 

The  People  ex  rel.  Clute  v.  Board-  *  3  R.  S.  837,  §  3.5;   [Code  Civ.  Proc, 

man,  4  Keyes  59  ;    The  People  ex  §  2:^47.] 

rel.  Simpson  v.  Piatt;  43  Barb.  116;  «  Farrington  v.  Morgan,  20  Wend,  207, 
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magistrate  they  shall  be  subject  to  fine  by  him  in  the  same  manner 
as  is  now  provided  by  law  in  the  case  of  jurors  in  courts  of  record.^ 
*^91 1  *  §  ^^^'  -^f*^^  hearing  the  proofs  and  allegations  of  the 
parties,  the  said  jury,  shall  be  kept  together  until  thej^ 
agree  on  their  verdict,  by  the  sheriff  or  one  of  his  deputies,  or  a 
constable,  or  by  some  proper  person  appointed  by  the  magistrate 
for  that  purpose,  who  shall  be  sworn  to  keep  such  jury  as  is  usual 
in  like  cases  in  courts  of  record.^ 

§  695.  If,  at  the  time  appointed  in  the  summons,  no  sufficient 
cause  be  shown  to  the  contrary,  and  due  proof  of  the  service  of 
such  summons  be  made  to  such  magistrate ;  or  if  the  verdict  of 
any  jury  so  summoned,  shall  be  in  favor  of  the  lessor  or  landlord, 
or  other  person  claiming  the  possession  of  the  premises,  the  magis- 
trate shall  issue  his  warrant  to  the  sheriff  of  the  county,  or  to  any 
constable  or  marshal  of  the  city  or  town  where  the  premises  are 
situated,  commanding  such  ofiicer  to  put  such  landlord,  lessor  or 
other  person  into  full  possession  of  the  premises  ;  and  the  officer 
to  whom  such  warrant  is  delivered,  shall  execute  the  same  accord- 
ingly.^ Under  such  warrant  the  officer  shall  have  the  same  powers 
as  on  the  execution  of  a  writ  of  possession.* 

13.   COLLECTION   OF   FINES. 

•  §  696.  When  any  court  has  made  an  order  that  any  grand  or 
petit  juror  shall  show  cause  on  the  first  day  of  the  then  next  term 
of  said  court,  why  a  fine  should  not  be  imposed  on  him  ;  the  clerk 
of  the  court  shall  immediately  deliver  to  the  sheriff  of  the  county 
a  copy  of  every  such  order,  and  such  sheriff  shall  serve  such  order 
on  the  defaulting  juror  named  therein  personally;  and  shall  return 
such  order,  and  his  proceedings  thereon,  to  the  court  and  at  the 
time  at  which  such  juror  shall  be  required  to  show  cause.^ 

§  697.  When  a  fine  shall  be  imposed  by  any  court  of  law  upon 
any  grand  or  petit  juror,  or  upon  any  constable,  for  non-attend- 
ance, or  for  any  other  cause,  or  upon  any  officer  of  such  court,  or 
upon  any  other  person,  without  being  accompanied  by  an  order  for 
the  immediate  commitment  of  the  person  so  fined  until  such  fine 
be  paid,  it  shall  be.  the  duty  of  the  clerk  of  such  court  immediately 

1  3  E.  S.  8,38,  §  36;  4  R.  S.  660,  §   1;      '3  R.  S.  837,  §§  38,  39,  40;  [Code  Civ. 

[Code  Civ.  Troc.,  §  2247.1  I'roc.,  §§  2249,  2251.] 

2  3  R.  S.  838,  §  37;  [Code  Civ.   Proc,      «  Ante,  §  571. 

§  2247.1  ^  3  R.  S.  785,   §§    14-18  ;    [Code   Civ. 

Proc,  §§  1197,  1198.] 
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to  deliver  a  copy  of  the  order  imposing  such  fiue,  to  the  district 
attorney  of  the  county  in  which  such  court  shall  be  sitting.^ 

§  698.  The  district  atLorney  shall  immediately  after  the  adjourn- 
ment of  such  court,  issue  process  under  the  seal  of  the  county  court 
of  the  county,  to  the  sheriff  thereof,  commanding  him  to  collect  of 
the  several  persons  named  in  the  scliedule  annexed  to  such  process, 
*the  several  sums  afSxed  to  their  names  respectively,  in  such  ^5^099 
schedule,  and  to  pay  over  the  same  to  the  treasurer  of  the 
county ;  and  that  at  the  time  of  collecting  the  same,  he  notify  such 
persons  respectively,  that  if  they  have  sufficient  matter  to  show 
for  remitting  such  fines,  they  may  show  the  same  to  the  county 
court  of  the  county  on  the  first  day  of  the  next  term  thereof.^ 

§  699.  To  such  process  shall  be  annexed  a  schedule,  containing 
in  separate  columns,« 

1.  The  names  of  the  persons  fined ; 

2.  Their  respective  places  of  residence  ; 

3.  The  amount  of  the  fine  imposed  on  each ;  and 

4.  The  cause  of  such  fine  being  imposed. 

"Which  schedule  shall  be  certified  by  the  district  attorney  to  con- 
tain a  true  abstract  of  the  orders  imposing  such  fines,  delivered  to 
him  by  the  clerk.^ 

§  700.  The  sheriff  to  whom  such  process  shall  be  directed  and 
delivered,  shall  proceed  to  collect  the  amount  of  such  fines  respect- 
ively, of  the  several  persons  named  in  such  schedule,  by  a  levy 
and  sale  of  the  personal  property  of  such  persons,  in  the  manner 
provided  by  law,  in  the  service  of  executions  against  property  in 
civil  cases,  and  shall  be  entitled  to  collect  the  same  fees  ;  and  in 
case  sufficient  personal  property  cannot  be  found  to  raise  such 
amount,  such  sheriff  shall  take  the  body  of  the  person  named  in 
such  schedule,  and  detain  him  in  custody,  until  he  shall  satisfy 
the  same,  in  the  same  manner  as  on  executions  against  the  body  in 
civil  cases,  and  shall  be  entitled  for  his  services  to  the  like  fees. 
And  he  shall  return  the  process  at  the  then  next  term  of  the 
county  court  of  his  county,  after  such  delivery,  with  his  pro- 
ceedings thereon ;  and  such  return  may  be  compelled  in  the  same 
manner  as  civil  process.* 

1  3  R.  S.  786,  §  20;   [Code  Civ.  Proc,      »  [Code  Civ.  Proc,  §  2293.1 

§  1199.]  *  [Code  Civ.  Proc.,  §  2297.] 

2  3  R.    S.   786,   §  21.     [See  Code  Civ. 

Proc,  §  1199.] 
a  [The  method  of   collecting  fines  is  little  of  what  follows  is  at  present 

changed  by  the  Code  of  Civil  Pro-  applicable, 

cedure,  §§  2293-2300,  so  that  very 
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§  701.  After  the  expiration  of  ten  days  after  the  day  appointed 
for  the  hearing  excuses  of  defaulting  jurors  in  the  city  of  New 
York,  the  commissioner  of  jurors  of  said  city  shall  issue  a  warrant 
directed  to  the  sheriff  of  the  said  city  and  county,  commanding 
him  to  collect  of  the  several  persons  named  in  the  schedule,  to  be 
annexed  to  such  warrant,  the  several  sums  affixed  to  their  names, 
respectively  in  such  schedule,  and  pay  over  the  same  to  the  treas- 
urer of  tlie  county.  The  said  schedule  shall  contain  the  names  of 
the  jurors  fined,  the  respective  places  of  residence  andtlie  amount 
of  fines  imposed  on  each.  The  said  sheriff  shall  proceed  to  collect 
jitooq-i  the  amount  of  such  fines  *respectively  of  the  several  persons 
named  in  such  schedule,  by  a  levy  and  sale  of  such  personal 
property  of  such  persons,  in  the  manner  provided  by  law  on  the 
service  of  executions  in  civil  cases,  and  sliall  be  entitled  to  collect 
the  same  fees;  and  the  said  sheriff  shall  return  the  said  warrant, 
Vfith  his  proceedings  thereon,  to  the  said  commissioner,  within 
thirty  days  after  the  delivery  thereof  to  him,  and  such  return 
may  be  enforced  in  the  supreme  court  in  the  same  manner  as  the 
return  of  civil  process;  and  such  warrant  may  be  renewed  in  like 
manner  in  cases  where  fines  have  not  been  paid  or  collected.^ 

§  702.  Each  ofScer  in  the  several  counties  of  this  state  who  sliaU. 
receive  any  money  on  account  of  any  fine  or  penalty  or  other 
matter,  in  which  his  county  or  any  town  or  city  therein  shall  have 
an  interest,  shall  make  a  report  in  writing  every  year  bearing  date 
the  first  day  of  November  in  which  he  shall  state  particularly  the 
time  when  and  the  name  of  the  person  or  persons  from  whom  such 
money  has  been  received,  and  also  the  amount  and  on  what  account 
the  same  has  been  received,  which  report  shall  include  all  receipts 
of  moneys  before  mentioned,  that  he  has  received  during  the  year 
next  preceding  the  date  of  his  report,  which  report  shall  be  made 
to  the  board  of  supervisors  of  his  county,  duly  verified  bj'  oath, 
and  filed  with  the  clerk  of  the  said  board,  on  or  before  the  fifth  of 
November  in  each  year.  And  such  officer  shall  within  ninetv  days 
after  the  receipt  of  any  such  money,  pay  the  whole  amount  so 
received,  without  any  deduction,  for  costs  or  charges  in  collecting 
the  same,  to  the  treasurer  of  his  county,  ^ho  shall  give  to  such 
person  duplicate  receipts  therefor,  6ne  of  which  receipts  shall  be 
attached  to  his  said  annual  report.  And  it  is  made  the  duty  of 
the  district  attorney  of  the  several  counties  to  sue  for  and  recover 
in  the  name  of  his  county,  any  such  moneys  and  not  paid  as  above 

1  3  R.  S.  699,  §  23.     [See  4  R.  S.,  8th  ed.,  pp.  2761-2771.] 
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provided.     And  neglect  to  pay  over  any  such  moneys  is  declared  a 
misdemeanor. 1 

14.   COUNTY   TKEASURBB'S    WARRANT   AGAINST    COLLECTORS. 

§  703.  If  any  collector  shall  refuse  or  neglect  to  pay  to  the 
several  town  officers  of  his  town,  or  to  the  county  treasurer,  the 
sums  required  by  his  warrant  to  be  paid  to  them  respectively,  or 
either  of  them,  or  to  account  for  the  same  as  unpaid,  the  count}' 
treasurer  shall  within  twenty  days  after  the  time  when  such  pay- 
ments ought  to  have  been  made,  issue  a  warrant  under  his  hand 
and  seal,  directed  to  the  sheriff  of  the  county,  commanding  him  to 
levy  such  sura  as  shall  remain  unpaid  and  unaccounted  for  by  such 
collector,  and  all  costs  and  fees  for  collecting,^  of  the  goods  and 
chattels,  lands  and  tenements  of  such  *collector,  and  to  paj^  ri^.oQi 
the  same  to  the  county  treasurer,  and  return  such  warrant 
within  forty  days  after  the  date  thereof;  whicli  warrant  the  county 
treasurer  shall  immediately  deliver  to  the  sheriff  of  the  county  ; 
but  no  sucli  warrant  shaU.  be  issued  by  the  county  treasurer  for 
the  collection  of  moneys  payable  to  town  officers  without  proof  by 
the  oath  of  such  town  officers,  of  the  refusal  or  neglect  of  the 
collector  to  pay  the  same,  or  account  therefor,  as  above  provided.^ 

§  704.  The  sheriff  to  whom  such  warrant  is  directed,  shall  im- 
mediately cause  the  same  to  be  executed,  and  shall  make  return 
tliereof  to  the  county  treasurer,  witliin  tlie  time  therein  specified, 
and  shall  pay  to  him  the  moneys  levied  by  virtue  tliereon,  deduct- 
ing for  his  fees  the  same  compensation  that  the  collector  would 
have  been  entitled  to  retain.  Such  part  of  the  moneys  collected, 
if  any,  as  ought  to  have  been  paid  by  the  collector  to  town  officers, 
shall  be  paid  by  the  county  treasurer  to  the  officers  to  whom  the 
collector  was  directed  to  pay  the  same  ;  but  if  the  whole  amount 
of  moneys  due  from  the  collector  shall  not  be  collected  in  such 
warrant,  the  county  treasurer  shall  first  retain  the  amount  which 
ought  to  have  been  paid  to  him,  before  making  any  payment  to 
the  town  officers.* 

§  705.  If  the  whole  sum  due  from  the  collector  shall  be  collected, 
the  sheriff  shall  so  state  in  his  return  ;  but  if  a  part  only,  or  if  no 
part  of  such  sum  shall  be  collected,  the  slieriff  shall  state  in  his 
return  the  amount  levied,  if  any,  exclusive  of  his  fees,  and  shall 

1  [2  K.  S.,  Sth  ed.,  p.  1080,  §§  1,  2,  3,  5.]      MR.  S.  922,  §  26;   [2  Id.,  8th  ed.,   p. 

2  4  R.  S.  57<  §§  1,  2;  [2  Id.,  8th  ed.,  p.  1110,  §  1.3.1 

419,  §  I.S.]  *  1  R.  S.  92.3,  §  28;  [2  Id.,  8th  ed.,  p. 

1119,  §  14.] 
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also  certify  that  such  collector  has  no  goods  or  chattels,  lands  or 
tenements,  in  his  county,  from  which  tl)e  moneys  or  the  residue 
thereof,  as  the  case  may  be,  could  be  levied ;  and  in  either  case, 
the  county  treasurer  shall  forthwith  give  notice  to  the  supervisor 
of  the  town  or  ward,  of  the  amount  due  from  such  collector.^ 

§  706.  If  any  sheriff  shall  neglect  to  return  any  such  warrant, 
or  to  pay  tlie  money  levied  thereon,  within  the  time  limited  for  the 
return  of  such  warrant,  or  shall  njake  any  other  return  than  such 
as  above  mentioned,  the  county  treasurer  sliall  forthwith  proceed 
to  collect  by  attachment,  the  whole  sum  directed  to  be  levied  by 
such  warrant.^  Such  proceeding  by  attachment  shall  be  in  the 
supreme  court,  in  the  same  manner  and  with  the  like  effect,  as  for 
neglecting  to  return  any  execution  in  a  civil  suit;  and  the  pro- 
ceedings thereon  shall  be  the  same  in  all  respects.^  In  case  of 
failure  to  collect  by  attachment,  the  attorney  general  shall  proceed 
upon  the  sheriff's  bond.* 

*32''1  *^^'    ^^^P"^^'^^  TO  COLLECT  UNPAID  TAXES. 

§  707.  When  it  shall  appear  by  the  return  of  any  collector,  made 
according  to  law,  to  a  county  treasurer,  that  any  tax  imposed 
under  the  provisions  of  the  act  concerning  taxes  upon  rents 
reserved  on  certain  leases,  remains  unpaid,  such  county  treasurer 
shall  issue  his  warrant  to  the  sheriff  of  any  county  where  any  real 
or  personal  estate  of  the  person  upon  whom  such  tax  is  imposed, 
may  be  found,  commanding  him  to  make  of  the  goods  and  chattels, 
and  real  estate^  of  such  persons,  the  amount  of  such  tax,  together 
with  one  dollar  for  the  expense  of  issuing  such  warrant,  and  to 
return  the  said  warrant  to  the  treasurer  issuing  the  same,  and  to 
pay  to  him  the  money  which  shall  be  collected  by  virtue  thereof, 
by  a  certain  time  therein  to  be  specified,  not  less  than  sixty  davs 
from  the  date  of  such  warrant.^ 

§  708.  Such  warrant  shall  be  a  lien  upon  and  sliall  bind  the 
real  and  personal  estate  of  the  person  against  whom  the  same  shall 
be  issued  from  the  time  an  actual  levy  shall  be  made  by  virtue 
thereof;  and  the  sheriff  to  whom  such  warrant  shall  be  directed, 
shall  proceed  upon  the  same  in  all  respects  with  the  like  effect,  and 
in  the  same  manner  as  prescribed  by  law.  in  respect  to  executions 

1  1  R.  S.  92:^,,  §  29;  [2  Id.,  8th  ed.,  p.   ■«  1  R.  S.  92.S,  §  33;  [2  Id,,  8th  ed.,  p. 

llli),  §  15.]  1120,  §  19.] 

2  1  R.  S.  92?,,  §  31;  [2  Id.,  8th  ed.,  p.   MR.  S.  940,  §  132;  [2  Id.,  8th  ed.,  p. 

1119,  §  17.]  1107,  §  4.] 

8  3  R.  S.  870,  §  34. 
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against  property  issued  by  a  county  clerk,  upon  judgments  ren- 
dered by  a  justice  of  the  peace,  and  shall  be  entitled  to  the  same 
fees  for  his  services  in  executing  the  same,  to  be  collected  in  the 
same  manner. ^ 

§  709.  In  case  of  the  neglect  of  any  sheriff  to  return  such 
warrant  according  to  the  directions  therein,  or  to  pay  over  any 
money  collected  by  him  in  pursuance  thereof,  he  shall  be  pro- 
ceeded against  in  the  supreme  court  by  attachment,  in  the  same 
manner,  and  with  the  like  effect,  as  for  similar  neglects  in  refer- 
ence to  an  execution  issued  out  of  the  supreme  court  in  a  civil 
suit,  and  the  proceedings  thereon  shall  be  the  same  in  the  respects.^ 

§  710.  When  it  shall  appear  by  the  return  of  any  collector, 
made  according  to  law  to  a  county  treasurer,  that  any  tax  imposed 
on  a  debt  owing  to  a  person  not  residing  in  the  United  States. 
remains  unpaid,  such  count}-  treasurer  shall,  after  the  expiration  of 
twenty  days  from  the  return  of  such  collector,  issue  his  warrant  to 
the  sheriff  of  any  county  in  this  state,  where  any  debtor  of  such 
nonresident  creditor  may  reside,  commanding  him  to  make  of  the 
goods  and  chattels  ancf  real  estate  of  such  nonresident,  the  amount 
of  such  tax,  to  be  specified  iu  a  schedule  annexed  to  the  said 
warrant,  together  with  his  fees  and  the  sum  of  one  dollar  for  the 
expense  of  issuing  such  warrant,  and  to  *returu  the  said  [-*qc>f; 
warrant  to  the  treasurer  issuing  the  same,  and  to  pay  over 
to  him  the  nionej'  which  shall  be  collected  by  virtue  thereof, 
except  the  said  sheriff's  fees  by  a  certain  day  therein  to  be 
specified,  within  sixty  days  fronr  the  date  of  such  warrant.^ 

§  711.  The  taxes  upon  several  debts  owing  to  the  nonresident 
shall  be  included  in  one  warrant,  and  the  taxes  upon  several  debts 
owing  to  different  nonresidents  may  be  included  in  the  same 
warrant,  and  where  several  nonresidents  are  included  in  the  same 
warrant,  the  sheriff  shall  be  directed  to  levy  the  sums  specified  in 
the  schedule  thereto  annexed,  upon  the  personal  and  real  property 
of  the  nonresidents,  respectively,  opposite  to  whose  names,  respect- 
ively, such  sums  shall  be  written,  together  with  the  sum  of  fifty 
cents  upon  each  nonresident,  for  the  expense  of  such  warrant.* 

§  712.  Such  warrant  shall  be  a  lien  upon,  and  shall  bind  the 
real  and  personal  estate  of  the  nonresident  against  whom  the  same 
shall  be  issued,  from  the  time  an  actual  levy  shall  be  made  upon 

1  1  E  S  941,  S  133:  [2  Id.,  Sth  ed.,  p.      ^  i  e.  S.  942,  §  141;  [2  Id.,  8th  ed.,  p. 

1107  ?  .5  1  1084,  §  6.] 

2  1  E,  8   941   §  134;  [2  Id.,  Sth  ed.,  p.      ^  1  E.  S.  942.  §  142;   [2  Id.,  Sth  ed.,  p. 

1107,  §  6.]  lOS-^  §  ■?■] 
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any  property  by  virtue  thereof ;  and  the  sheriff  to  whom  such 
warrant  shall  be  directed,  shall  proceed  upon  the  same,  in  all 
respects,  with  the  like  effect,  and  in  the  same  manner  as  pre- 
scribed by  law  in  respect  to  executions  against  property,  issued 
upon  judgments  rendered  in  the  supreme  court,  and  shall  be 
entitled  to  the  same  fees  for  his  services  in  executing  the  same,  to 
be  collected  in  the  same  manner.^ 

§  713.  In  case  of  the  neglect  of  any  sheriff,  to  return  such 
warrant  according  to  the  direction  therein,  or  to  pay  over  any 
money  collected  by  him  in  pursuance  thereof,  he  shall  be 
proceeded  against  in  the  supreme  court  by  attachment,  in  the  same 
manner  and  with  like  effect  as  for  similar  neglects  in  reference  to 
an  execution  issued  out  of  the  supreme  court  in  a  civil  suit,  and 
the  proceedings  thereon  shall  be  the  same  in  all  respects.^ 

§  714.  Special  provision  is  made  in  the  charters  of  several  of 
the  cities  and  towns  of  the  state,  for  the  collection  of  unpaid  taxes 
by  the  sheriff  of  the  county,  or  the  marshals,  or  constables  of  such 
cities  or  town  respectively.  The  duties  of  the  officers  to  whom 
such  warrants  are  directed  and  delivered  for  execution,  and  the 
form  of  proceeding  thereunder,  are  pointed  out  in  such  charters, 
and  are  peculiar  to  each  particular  place.  For  this  reason,  as  well 
as  that  they  are  liable  to  be  varied  with  every  change  in  such 
charters,  it  has  not  been  thought  proper  to  occupy  space  with  the 
form  of  proceedings  in  such  cases,  as  each  officer  who  is  called 
upon  to  act  will  have  the  statute  under  which  he  is  so  authorized 
to  act,  before  him.  It  has  been  held  that  a  *warrant  in  due 
J  form,  issued  to  a  constable  by  the  receiver  of  taxes  in  the 
city  of  New  York,  for  the  collection  of  a  tax,  protects  the  officer 
executing  it,  whether  the  tax  was  legallj'  assessed  or  not.* 

§  715.  Whenever  it  shall  satisfactorily  appear  to  the  county 
treasurer  of  any  county,tliat  any  state  or  county  tax  legally  assessed 
within  his  county,  (not  assessed  on  real  estate  of  nonresidents,^ 
cannot  be  collected  by  reason  of  the  removal  of  the  person  so 
assessed  to  any  other  county  of  this  state,  it  shall  be  hnvfnl  for 
the  said  treasurer  to  issue  a  warrant  under  liis  hand  and  seal,  and 
certified  by  the  clerk  of  the  county  that  he  is  such  treasurer,  to 
anjr  constable  or  sheriff  of  the  count)'  where  such  person  resides 
to  collect  the  same  out  of  the  personal  property  of  such  person.* 

1  1  E.  S.  943,  §  143;   [2  Id.,  8th  ed.,  p.  »  Chegaray  v.  Jenkins,  5  N.  T.  376. 

1085,  §8.]  *  [L.  18:i6,  c.  461;  2  R.  S.,   Sth  ed.,  p. 
3  1  R.  S.  943,  §  144;  [2  Id.,  Sth  ed.,  p.  1120,  §  1.] 

1085,  §  9.] 
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And  any  sheriff  or  constable  receiving  such  warrant  shall  execute 
the  same,  and  make  the  like  returns  and  be  entitled  to  the  same 
fees,  and  subject  to  the  same  liabilities  and  penalties  for  neglect, 
as  upon  executions  from  any  court. ^ 

16.   NOTIFICATIONS  AND  WAEEANTS  OP  THE  COMPTROLLER. 

§  716.  Whenever  the  comptroller  shall  deem  it  expedient,  he 
shall  issue  a  notification,  in  the  name  of  the  people  of  this  state, 
to  any  person  who  shall  have  received  moneys  belonging  to  the 
state,  for  which  he  shall  not  have  accounted.  In  case  of  the  death 
of  such  person,  the  notificatidn  shall  be  directed  to  his  legal  repre- 
sentatives.^ Such  notification  shall  be  served  by  the  sheriff  of  the 
county  where  the  person  to  whom  the  same  shall  be, directed,  shall 
reside,  by  delivering  a  copy  thereof  to  him,  or  by  leaving  such 
copy  at  his  usual  place  of  abode,  at  least  forty  days  before  the  time 
limited  in  the  notification  for  rendering  such  accounts  and  vouch- 
ers. The  return  of  such  notification  to  the  comptroller's  office, 
with  the  certificate  of  the  sheriff  indorsed  thereon,  that  the  service 
has  been  made  by  delivering  a  copy  of  the  notification  to  such 
person,  or  by  leaving  such  copy  at  his  usual  place  of  abode,  shall 
be  conclusive  evidence  of  the  proceedings.^ 

§  717.  If  any  collector  of  tolls  shall  neglect  to  deposit  accord- 
ing to  law,  and  the  directions  of  the  comptroller,  the  moneys  that 
from  the  abstracts  of  returns  made  to  the  comptroller,  he  shall 
appear  to  have  collected  for  tolls,  the  comptroller  may  issue  a 
warrant,  under  his  hand  and  seal,  directed  to  the  sheriff  of  any 
county  where  such  collector  or  any  of  his  sureties  may  be  found, 
thereby  commanding  such  sheriff,  to  cause  the  amount  of  the  tolls 
in  the  hands  of  such  collector,  (or  such  part  thereof  as  the 
comptroller  shall  direct  by  warrant,)  to  be  made  and  levied  of  the 
goods  and  chattels,  lands  and  tenements  of  *such  collector  ;  r^gnQ 
and  in  case  the  same  shall  not  be  sufficient,  then  of  the 
goods  and  chattels,  lands  and  tenements  of  the  sureties  of  such 
collector;  and  to  return  the  money,  together  with  the  warrant  and 
his  doings  thereon,  to  the  comptroller,  within  sixty  days  from  the 
date  thereof.  The  sheriff  to  whom  such  warrant  shall  be  directed, 
shall  immediately  cause  the  same  to  be  executed,  in  the  same 
manner  as  in  civil  cases ;  and  may  demand  and  collect  the  same 

1  [L.  1S36,  c.  461;  2  E.  S.,  8tli  ed.,  p.      'IE.  S.  481,  §§  29,  30;  [1  E.  S.  Codes 

1120,  §  3.]  &  St.,  609,  §  21.] 

2  1  E.  S.  481,  §  27;  [1  E.  S.  Codes  & 

St.  609,  §  19.] 
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fees  for  executing  the  same,  as  are  allowed  by  law  for  the  service 
of  executions  issuing  out  of  the  supreme  court. ^ 

§  718.  Whenever  anysheriff  shall  have  neglected  to  return  any 
warrant  issued  by  the  comptroller  against  any  collector  of  canal 
tolls,  or  shall  have  made  any  other  return  than  that  required  by 
law,  he  shall  be  proceeded  against  in  the  supreme  court,  by  attach- 
ment for  neglect,  and  in  the  same  manner  and  with  the  like  effect, 
as  for  neglect  to  return  any  execution  in  a  civil  suit ;  and  the  pro- 
ceedings thereon  shall  be  the  same  in  all  respects.^ 

17.   THBIE   DUTIES   CONCERNING   STATE  LANDS. 

§  719.  If  any  person,  under  pretence  of  any  claim  inconsistent 
with  the  sovereignty  and  jurisdiction  of  this  state,  shall  intrude 
upon  any  of  the  waste  or  ungrauted  lands  of  this  state,  it  shall  be 
the  duty  of  the  district  attorney  of  tlie  county,  immediately  to 
report  the  same  to  the  governor,  who  shall  thereupon,  by  a  written 
order,  direct  the  sheriff  of  the  county  to  remove  fron>  said  lands 
the  person  so  intruding  ;  and  the  sheriff  shall  execute  such  order ; 
and  in  case  of  resistance  made  or  threatened,  he  may  call  to  his 
aid  the  power  of  the  county,  as  in  cases  of  resistance  to  the  writs 
of  the  people.^ 

§  720.  Whenever  the  commissioners  of  the  land  office  shall 
direct  a  resale  of  lands  pursuant  to  the  statute,  they  shall  cause 
notice  to  be  given  to  every  occupant  of  such  land  to  remove  there- 
from ;  and  in  case  of  his  refusal  or  neglect  to  comply  with  such 
notice,  they  shall  direct  the  district  attorney  of  the  county  in  which 
such  lands  may  be  situated,  to  enter  a  complaint  against  such  oc- 
cupant, before  the  county  judge  of  the  county.  The  judge  shall 
proceed  to  examine  into  the  matter  ;  and  on  proof,  by  the  production 
of  a  certificate  from  tlae  clerk  of  the  commissioners  of  the  land  office, 
that  a  resale  of  such  land  has  been  duly  ordered,  for  default  of 
payment,  he  shall  issue  his  warrant  to  the  sheriff  of  the  county, 
commanding  liim,  within  ten  days  after  the  receipt  thereof,  to  re- 
move such  occupant  from  such  lands  ;.  and  it  shall  be  the  duty  of 

„  -,„,  the  sheriff,  within  the  time  specified  in  the  warrant, *to  remove 
*3291 

-•  such  person,  and  for  that  purpose  he  shall  have  the  same 

powers  as  in  the" execution  of  criminal  process.    Tiie  sheriff  shall  re- 
tain such  warrant  in  his  hands,  and  if  any  person  so  removed  shall 

1  1  R.  S.  620,  §§  230,  231.  3  1  R.  S.  84,  §§  4,  5;  [1  Id.,  8tli  ed.,  p. 

2  3  R.  S.  870,  §  34;  [4  Id.,  8th  ed.,  p.  149,  §  4.] 

2727,  §  32.] 
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return,  to  settle  or  reside  upon  such  lands,  without  the  consent  of  the 
state  engineer  and  surveyor,  such  person  shall  forthwith  be  removed 
by  the  sheriff,  pursuant  to  the  warrant ;  and  shall  also  be  deemed 
guilty  of  a  misdemeanor,  and  be  liable,  on  conviction,  to  be  fined  or 
imprisoned;  the  fine  not  to  exceed  one  hundred  dollars,  and  the 
imprisonment  not  to  exceed  thii'ty  days.  Every  judge  who  may 
issue  such  warrant,  for  the  issuing  such  warrant  and  taking  the 
preliminary  proof,  shall  be  entitled  to  receive  a  fee  of  one  dollar 
in  each  case  ;  and  the  sheriff  for  executing  every  such  warrant, 
shall  be  allowed  such  compensation  as  the  comptroller  shall 
certify  to  be  reasonable  ;  which  fees  shall  be  paid  out  of  tho 
treasury.^ 

§  721.  The  commissioners  of  the  land  office  may  require  the  sher- 
iff of  any  county,  in  which  lands  belonging  to  the  people  of  this 
state  for  which  patents  shall  not  have  been  issued,  or  any  Indian 
lands,  may  be  situated,  to  examine  and  report  to  them,  and  to  the 
district  attorney  of  his  county,  any  trespasses  that  may  be  com- 
mitted on  such  lands,  by  cutting  or  carrying  away  the  timber  there- 
on.2 

18.   DISTRAINING  INANIMATE  PROPERTY. 

§  722.  When  any  person  shall  be  authorized  by  law  to  distrain 
any  inanimate  goods  or  chattels  doing  damages,  he  shall  keep  the 
same  in  some  safe  and  convenient  place,  until  the  damages  shall 
be  appraised,  and  the  goods  be  sold  or  otherwise  disposed  of.^ 

§  723.  He  shall  apply  to  any  two  fence  viewers  of  the  town,  to 
appraise  the  damages  sustained  by  him  ;  who  shall  proceed  therein 
in  the  same  manner  and  with  the  same  powers,  as  in  respect  to 
cattle  doing  damage ;  and  in  addition,  they  shall  estimate  and  cer- 
tify the  value  of  the  property  distrained.* 

§  724.  The  distrainer  shall  affix  a  notice  in  three  puLUc  places 
of  the  town,  for  ten  days,  as  follows : 

1.  Specifying  therein  the  property  distrained,  and  the  amount 
of  damages  certified ; 

2.  Requiring  the  owner  of  such  property  to  redeem  and  remove 
the  same,  before  the  day  therein  appointed  for  the  sale  thereof : 

3.  Stating  that  such  property  will,  on  some  day,  at  least  teR 

MRS.  550,  §§  65-68;  [1  Id.,  8th  ed.,  a  3  R.  S.  842,  §  8;  [4  Id.,  8th  ed.,  p. 

p.  629,  §§  52-55.]  2711,  §  8.] 

2  IR.  S.  553,  §90;  [lid., 8th ed., p.  634,  «  3  R.  S.  842  §  9;  [4  Id.,  8th  ed.,  p. 

§  72.]  2711,  §  9.] 
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ilaj's  from  the  day  of  the  first  posting  thereof  be  sold  to  pay  such 
damages  and  the  costs  and  charges  of  the  proceedings.^ 
^  *§  725.  If  the  value  of  the  property  distrained,  as  certified, 

-'  by  the  appraisers,  exceed  fifty  dollars,  the  distrainer  shall 
publisli  a  notice  in  the  nearest  newspaper,  once  in  each  week,  for 
four  weeks,  similar  to  that  i-equired  in  the  last  section,  except  that 
the  time  of  sale  shall  be  at  least  thirty  days  from  the  day  of  the  first 
publication  of  such  notice.^ 

§  726.  If  the  owner  of  such  property  be  known  to  the  distrainer, 
or  if  any  person  be  known  to  him  as  claiming  any  interest  in  such 
property,  and  if  such  owner  or  person  reside  within  the  county, 
the  distrainer  shall  also  serve  a  copy  of  such  notice,  within  two 
days  after  the  time  of  posting,  or  after  the  first  day  of  tlie  publica- 
tion thereof,  either  personally  on  such  owner  or  person,  or  in  case 
of  his  absence  from  his  usual  or  last  place  of  residence,  by  leaving 
the  same  at  such  residence,  with  a  proper  person.^ 

§  727.  If  such  goods  and  chattels  be  not  removed,  and  if  the 
damages  so  certified,  with  the  fees  of  the  appraisers  and  the  ex- 
penses of  such  notice,  be  notpaid,  at  the  time  appointed  in  such 
notice  for  the  sale,  the  distrainer  shall  apply  to  the  sheriff  of  the 
county,  or  one  of  his  deputies,  or  to  any  constable  of  the  town,  to 
sell  such  goods  and  chattels,  and  shall  make  and  deliver  to  such 
officer,  an  affidavit  showing  his  compliance  with  the  foregoing  pro- 
visions, and  the  original  certificate  of  the  appraisers.* 

§  728.  If  such  affidavit  and  certificate  are  in  due  form,  and  show 
a  compliance  with  the  provisions  of  the  statute,  such  officer  shaU 
proceed  and  sell  the  goods  and  chattels  so  distrained,  in  the  same 
manner  as  on  execution  against  personal  property  in  civil  cases, 
and  with  the  like  authority  and  effect,  and  sliall  be  entitled  to 
the  same  fees  for  his  services.^ 

§  729.  From  the  proceeds  of  such  sale,  such  officer  shall  retain 
his  own  fees,  and  shall  pay  to  the  distrainer  the  amount  of  the 
damages  so  certified,  and  the  expenses  of  such  notices,  and  also  all 
expenses  that  may  have  been  necessarily  incurred  in  the  safe  keep- 
ing and  preservation  of  such  property  ;  which  expenses  shall  be 
ascertained  and  certified  by  any  judge  of  the  county  courts,  or  by 
a  justice  of  the  peace  of  the  county.^ 

1  3  R.  S.  842,  §  10;  [4  Id.,  8th  ed.,  p.   *  3  R.  S.  843,  §  13;  [4  Id.,  8th  ed.,  p. 

i!711,  §  10.]  2712,  §  1.3.] 

2  3  J!..  S.  842,  §  11;  [4  Id.,  8th  ed.,  p.   ^  3  R.  S.  843,  §  14;  [4  Id.,  8th  ed.,  p. 

2711,  §  11.]  2713,  §§  13,  14.] 

'  3  R.  S.  843,  §  12;  [4  Id.,  8th  ed.,  p.   «  3  R.  S.  843,  §  15;  [4  Id.,  8th  ed.,  p. 

2712,  §  12.]  2712,  §  15.] 
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§  730.  If  any  balance  shall  remain,  such  officer  shall  pay  the 
same  to  the  county  treasurer,  for  the  use  of  the  owner  of  such  pro- 
perty, or  his  legal  representatives.^ 

§  731.  When,  by  the  provisions  of  any  statute,  any  officer  is  au- 
thorized *to  distrain  on  any  property,  for  any  purpose  r*33l 
whatever,  and  no  special  provision  shall  otherwise  be  made, 
he  shall  cause  at  least  five  daj's  notice  of  sale  of  such  property  to 
be  given  by  posting  the  same  in  three  public  places  of  the  town 
where  such  sale  sliall  be  made.^ 

§  732.  Before  making  any  such  sale,  such  officer  shall  also  cause 
he  property  distrained,  to  be  appraised  by  three  disinterested  free- 
holders of  the  town,  on  oath  ;  and  sucli  appraisal,  with  an  inventory 
of  the  property  distrained,  shall  be  certified  by  the  appraisers  in 
writing.^ 

§  733.  Within  ten  days  after  any  sucli  sale,  the  officer  making 
the  same  shall  file  in  the  office  of  the  clerk  of  the  town  or  city 
where  such  sale  was  made, 

1.  His  own  affidavit,  specifying  the  cause  of  such  distress,  and 
the  amount  of  the  penalty,  tax,  duty  or  other  sum,  for  which  the 
same  was  made ; 

2.  Proof,  by  affidavit,  of  the  notice  herein  required,  having  been 
given ; 

3.  The  inventory  and  certificate  of  the  appraisers  ; 

Which  papers,  when  so  filed,  shall  be  presumptive  evidence  of 
the  facts  therein  contained.  And  unless  the  foregoing  provisions 
are  complied  with,  within  the  time  required,  such  officer  shall  for- 
feit to  the  owner  of  the  property  sold,  twenty-five  dollars.* 

§  734.  From  the  proceeds  of  such  sale,  such  officer  shall  be 
authorized  to  deduct  and  retain  the  expenses  of  such  appraisal, 
certificate,  notice,  proof  and  affidavits,  and  of  the  filing  of  the 
same,  as  herein  required.  And  the  residue  of  such  proceeds,  after 
satisfying  the  penalty,  tax,  duty  or  other  sum,  for  which  such  sale 
was  made,  shall  be  paid  within  ten  days  after  such  sale,  to  the 
treasurer  of  the  county,  for  the  use  of  the  owners  of  such  prop- 
erty.^ 

§  735.  The  cases  in  which  the  foregoing  provisions  apply,  are 
not  very  clearly  defined.     Tlie  statute  itself  refers  them  to  those 

1  3  R.  S.  843,  §  16;  [4  Id.,  8th  ed.,  p.  2713,  §  21.     See  Peoplev.  Brennen, 

2713,  §  16. ■]  45  Barb.  346.] 

2  3  R.  S.  844,  §  20;  [4  [d.,  8th  ed.,  p.      «  3  R.  S.  844,  §§  22,  23;   [4  Id.,  8th  ed., 

2713,  §  20.     See  Pangburav.  Smith,  p.  2713,  §§  22,  23.] 

4  Barb  247.]  °  3  R.  S.  844,  §  24;  [4  Id.,  8th  ed.,  p. 

8  3  R.  S.  844,  §  21;  [4  Id.,  8th  ed.,  p.  2713,  §  24.] 
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eases  where  no  special  provision  shiiU  otherwise  be  made.  Tlie 
i^evisors  in  their  notes  say,  that  there  are  various  cases  where  offi- 
cers are  allowed  summarily  to  distrain  on  property,  as  for  the  col- 
lection of  canal  tolls  and  penalties. ^  It  has  however  been  deter- 
mined that  the  foregoing  provisions  do  not  apply  to  a  collector  of 
a  district  school  tax,  and  that  he  is  not  liable  to  the  foregoing  pen- 
alty, for  neglect  to  file  tire  evidences  of  his  proceedings.^ 

19.    WRECKS. 

*§  736.  The  sheriff,  coroners  and  wreck  masters  of  every 
-I  county  in  which  anj-  wrecked  property  shall  be  found  when 
no  owner  or  other  person  entitled  to  the  possession  of  such  property 
shall  appear  shall  severally  have  power  and  it  shall  be  their  duty  to 
pursue  all  necessary  measures  for  saving  and  securing  such  prop- 
erty ;  to  take  possession  thereof,  in  whose  hands  soever  the  same 
may  be,  in  the  name  of  the  people  of  this  state ;  to  cause  the  value 
thereofto  be  appraised  by  indifferent  persons  ;  and  to  keep  the  same 
in  some  safe  place  to  answer  tlie  claims  of  such  persons  as  may 
thereafter  appear  entitled  thereto.^ 

§  787.  If  the  property  so  saved  shall  be  in  a  perishable  state,  so 
as  to  render  the  sale  thereof  expedient,  it  shall  be  the  duty  of  the 
officer  in  whose  custody  the  same  shall  be,  to  appl}-  to  the  county 
judge  of  the  county,  by  a  petition,  supported  by  an  affidavit  of  the 
facts,  for  an  order  authorizing  such  sale  ;  and  if  the  judge  to  whom 
such  application  shall  be  made,  shall  be  satisfied  that  a  sale  of  the 
property  would  be  most  beneficial  to  the  parties  interested,  it  shall 
be  his  duty  to  make  the  order  so  applied  for.* 

§  738.  If  such  order  be  made,  the  officer  having  custody  of  the 
property  directed  to  be  sold,  shall  sell  the  same  at  public  auction, 
at  the  time  and  in  the  manner  to  be  specified  in  the  order,  of  which 
notice  must  be  given  as  hereinafter  mentioned  ;  and  the  proceeds 
of  such  sale,  deducting  the  expenses  thereof,  as  the  same  shall  be 
settled  and  allowed  by  the  judge  making  the  order,  shall  be  paid 
to  the  treasurer  of  the  county  in  which  the  property  shall  have 
been  found. ^ 

§  739.  If,  within  a  year  after  such  wrecked  propert}'  shall  have 
been  found  and  saved,  any  person  shall  claim  the  same  or  the  pro- 
ceeds thereof,  as  owner  or  consignee,  or  as  the  agent  of  the  owner 

1  3  E.  S.,  2d  ed.,  707,.  *  2  R.  S.  961,  §  3;   [3  Id.,  8th  ed.,  p. 

'  Pangbum  v.  Smith,  4  Barb.  246.  2336.  §  3.] 

8  2  R.   S.  961,  §  2-  [3  Id.,  8th  ed.,  p.  "^  2  R.  S.  961,  §  4;  [3  Id.,  8th  ed.,  p. 

2336,  §  2.]  2337,  §  4.] 
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or  consignee,  and  shall  establish  his  claim  by  evidence,  which  the 
county  judge  of  the  county  shall  deem  satisfactory,  it  shall  be  the 
duty  of  such  judge,  on  receiving  the  bond  required  to  be  given  in 
such  cases  by  such  claimant,  to  make  an  order  directing  the  offi- 
cer, in  whose  possession  such  property,  or  the  proceeds  thereof 
shall  be,  to  deliver  or  pay  the  same  to  the  claimant,  upon  the  pay- 
ment by  him  of  a  reasonable  salvage,  and  all  necessaiy  expenses 
incurred  in  the  preservation  and  keeping  of  such  property.^ 

§  740.  The  rejection  by  the  judge,  to  whom  it  may  be  exhibited, 
of  any  claim  for  wrecked  property,  shall  not  preclude  the  claimant 
*from  maintaining  a  suit  for  the  recovery  of  such  property  r*qoq 
or  its  proceeds,  against  the  officer  in  whose  hands  the  same 
shall  be  ;  but  if  the  plaintiff  in  any  such  suit  shall  prevail,  there 
shall  be  deducted  in  addition  to  the  salvage  and  expenses  charged 
on  the  property,  from  the  damages  to  be  recovered,  all  the  costs 
of  the  defendant  in  making  his  defence.^ 

§  741.  It  shall  be  the  duty  of  every  officer  to  whom  any  order 
duly  made,  for  the  delivery  of  wrecked  property,  or  the  payment 
of  its  proceeds,  shall  be  directed,  to  present  to  the  claimant  exhib- 
iting such  order,  a  written  statement  of  the  claims  for  salvage, 
and  expenses  on  such  property  and  proceeds.  If  the  claimant 
shall  refuse  to  allow  such  claims,  the  amount  of  such  salvage 
and  expenses  shall  be  adjusted  in  the  manner  hereinafter  men- 
tioned, and  in  all  cases,  after  the  payment  or  bhe  tender  of  the 
payment  of  such  salvage  and  expenses  as  agreed  to,  or  adjusted, 
the  officer  in  whose  custody  such  property  or  proceeds  shall  be 
shall  deliver  or  pay  the  same,  according  to  the  terms  of  the  order 
directed  to  him.^ 

§  742.  It  shall  be  the  duty  of  the  wreck  masters,  in  the  several 
counties  in  which  they  shall  be  appointed,  to  give  all  possible  aid 
and  assistance  to  all  vessels  stranded  on  the  coasts  of  their  respec- 
tive counties,  and  to  the  persons  on  board  the  same,  and  to  use 
their  utmost  endeavors  to  save  and  preserve  such  vessels,  and  their 
cargoes,  and  all  goods  and  merchandize  which  may  be  cast  by  the 
sea  upon  the  land ;  and  in  the  performance  of  these  duties  they 
shall  employ  such  and  so  many  men  as  they  may  respectively 
think  proper.     And  it  shall  be  the  duty  of  all  magistrates,  con- 

1  2  E.  S.  961,  §§  5,  6;  [?,  Id.,  8th  ed.,  p.  §  8.     See  Nelson  v.  Eaton,  26  N.  T. 

2337,  §§  5,  6.     See  Baker  v.  Hoag,  410.  414.] 

3  Barb.  203.]  ^  2  R.  S.  962,  §  9;  [3  Id.,  Sth  ed.,  p. 

^  2  R.  S.  962,  §  8;  [3  Id.,  8th  ed.,   2337,  2337,  §  9.     See  2  Daly  3.] 
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stables  and  citizens  to  aid  and  assist  the  wreck   masters,  when 
required,  in  the  discharge  of  their  duties.^ 

§  743.  All  the  sheriffs,  coroners  and  wreck  masters,  and  all 
persons  employed  by  them,  and  all  otlier  persons  aiding  and  assist- 
ing in  the  recovery  and  preservation  of  wrecked  property,  shall 
be  entitled  to  a  reasonable  allowance  as  salvage  for  their  services, 
and  to  all  expenses  incurred  b^^  them,  in  the  performance  of  such 
services,  out  of  the  property  saved ;  and  the  officer  having  the 
custody  of  such  property  shall  detain  the  same  until  such  salvage 
and  expenses  shall  be  paid.^  It  has  been  determined  that  a  canal 
boat  sunk  in  the  Hudson,  one  hundred  miles  from  the  ocean,  was 
not  a  wreck ;  ^  and  that  no  person  assisting  in  saving  wrecked 
property,  except  the  ofBeer,  had  a  lien  thereon  for  salvage  and 
expenses.* 

§  744.  The  whole  salvage  that  shall   be   claimed  in  any  case 
*R^4.1  ^^^^^  *'^o*'  exceed  one-half  the  value  of  the  property  or  pro- 
ceeds on  which  such  salvage  shall  be  charged,  and  every 
agreement,  order  or  adjustment  allowing  a  greater  salvage  shall  be 
void.^ 

§  745.  If  in  any  case  the  amount  of  salvage  and  expenses  on 
property  saved  shall  not  be  settled  by  the  agreement  of  the  parties, 
the  owner  or  consignee  of  such  property,  or  the  master  or  super- 
cargo having  charge  thereof  at  the  time  the  same  was  wrecked,  or 
a  claimant  having  an  order  for  its  delivery,  may  apply  to  any  one 
of  the  judges  of  the  county  court  of  the  county  in  which  such 
property  shall  be,  for  the  appointment  of  suitable  persons  as 
appraisers,  to  adjust  and  settle  the  amount  of  such  salvage  and 
expenses.® 

§  746.  It  shall  be  the  duty  of  the  judge  to  whom  such  application 
shall  be  made,  by  an  order  under  his  hand  and  seal,  to  appoint 
three  disinterested  freeholders,  of  the  county,  not  inhabitants  of 
the  town  in  which  the  property  shall  have  been  saved,  to  adjust 
and  settle  such  salvage  and  expenses.^ 

§  747.  The  persons  so  appointed  before  they  shall  enter  upon 
the  performance  of  their  duties,  shall  be  sworn  to  perform  faith- 
fully and  impartially  the  duties  of  their  trust,  before  any  officer 
authorized  to  administer  oaths.     They  shall  have  power  to  issue 

1  2  R.  S.  062,  §§  10,  11;   [.3  Id.,  8th  ed.,      ^  2  R.  S.  962,  §  13  ;  [3  Id.,  8th  ed.,  p. 

p.  2.338, '!§  10,  11.]  23,38,  §  13.1 

2  2  K.  S.  962,  §  12;  [3  Id.,  8th  ed.,  p.      «  2  R.  S.  962,  §  14;  [3  Id.,  8tli  ed.,  p. 

2.33s,  §  12.     See  Baker  v.  Hoag,  3  2238,  §  15.] 

Barb.  203.  208.]  '  2  R.  S.  963,  f  15;  [3  Id.,  8th  ed.,  p. 
8  Baker  v.  Hoag,  7  Barb.  113.  2238,  §  15.] 

*  Baker  v.  Hoag,  3  Barb.  208. 
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compulsory  process  for  the  attendance  of  witnesses,  and  to  admin- 
ister oaths  to  all  witnesses  who  shall  attend  or  be  produced ;  and 
their  decision,  or  that  of  any  two  of  them  under  their  hands,  as  to 
the  amount  of  salvage  and  expenses  that  ought  to  be  paid,  and  the 
sums  to  be  paid  to  each  person  entitled  to  charge  in  such  salvage 
or  claiming  such  expenses,  shall  be  final  and  conclusive. ^ 

§  748.  The  fees  and  expenses  of  the  appraisers  shall  be  paid  by 
the  person  on  whose  application  they  shall  have  been  appointed, 
and  shall  be  a  charge  on  the  property  saved.  Each  appraiser  shall 
be  entitled  to  two  dollars  for  each  day's  necessary  attendance,  and 
to  a  sum  not  exceeding  one  dollar  for  his  daily  expenses.^ 

§  749.  If  within  a  year  after  the  wrecked  property  shall  have 
been  saved,  no  person  shall  have  appeared  to  claim  the  same,  or  if 
within  three  months  after  a  claim  shall  have  been  preferred,  the 
salvage  and  expenses  on  such  property  shall  not  have  been  paid, 
or  a  suit  for  the  recovery  of  the  property  have  been  commenced, 
it  shall  be  the  duty  of  the  officer  in  whose  custody  such  property 
shall  be,  to  sell  the  same  at  public  auction,  and  to  pay  the  pro- 
ceeds of  such  sale,  deducting  salvage  and  expenses,  into  the  treas- 
ury of  this  state  for  the  *benefit  of  the  parties  interested  ;  r*qqc 
but  in  no  case  shall  any  deduction  of  salvage  and  expenses 
be  made,  unless  the  amount  thereof  shall  have  been  settled  upon 
due  proof,  by  an  order  of  the  county  judge  of  the  county  in  which 
the  property  shall  have  been  saved,  a  copy  of  which  order  and  of 
the  evidence  in  support  thereof  shall  be  transmitted  by  the  judge 
making  it  to  the  comptroller.^ 

§  750.  The  provisions  of  the  preceding  section  shall  be  construed 
to  apply  to  the  proceeds  of  wrecked  property,  so  far  as  relates  to 
the  time  and  manner  of  settling  the  salvage  and  expenses  charge- 
able thereon.  The  balance  of  such  proceeds,  after  the  salvage 
and  expenses  as  settled,  shall  have  been  deducted,  shall  be  paid  by 
the  county  treasurer  into  the  treasury  of  this  state.* 

§  751.  Public  notice  of  every  sale  to  be  made  of  wrecked  prop- 
erty, under  the  foregoing  provisions,  shall  be  published  by  the 
ofBcer  making  the  sale,  for  at  least  two  weeks  in  succession,  in 
one  or  more  of  the  newspapers  printed  in  the  city  of  New  York. 
Every  such  notice  shall  state  the  time  and  place  of  the  sale,  and 

1  2E.  S.  9B3,  §  16;  [3  Id.,  8th  ed.,  p.      =  2  E.  S.  963,  §  18;  [3  Id.,  8tli  ed.,  p, 

2338,  §  16.1  2339,  §  18.] 

==  2  E.  S.  963,  §  17  ;   [3  Id.,  8th  ed.,  p.     *  2  E.  S.  963,  §  19;  [3  Id.,  8th  ed.,  p. 

2339,  §  17.]  23:ffl,  §  19.] 
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shall  contain  a  particular  description  of  the  property  intended  to 
be  sold.i 

§  752.  Every  sheriff,  coroner  or  wreck  master,  into  whose  pos- 
session any  wrecked  property  shall  come,  shall  immediately  there- 
after publish  a  notice,  directed  to  all  parties  interested,  for  at  least 
four  weeks  in  succession,  in  one  or  more  of  the  newspapers  printed 
in  the  city  of  New  York.^  Every  such  notice  shall  contain  a 
minute  description  of  such  wrecked  property,  and  of  every  bale,  bag, 
box,  cask,  piece  or  parcel  thereof,  and  of  the  marks,  brands,  letters 
and  figures  on  each,  and  shall  state  where  such  wrecked  property 
then  is,  and  its  actual  condition,  and  the  name  if  known,  of  the 
vessel  from  which  it  was  taken  or  cast  on  shore,  and  of  the  master 
and  supercargo  of  such  vessel,  and  the  place  where  such  vessel 
then  is,  and  its  actual  condition.  The  expense  of  publishing  every 
notice  directed  to  be  published,  shall  be  charged  on  the  property 
or  proceeds  to  which  such  notice  shall  relate.^ 

§  753.  a  Every  sheriff,  coroner,  wreck  master  or  other  officer, 
vk'ho  shall  detain  in  his  hands  any  wrecked  property,  or  the  proceeds 
thereof,  after  the  salvage  and  expenses  chargeable  thereon  shall 
have  been  paid,  or  offered  to  be  paid  to  him,  or  who  shall  be  guilty 
of  any  fraud,  embezzlement  or  extortion,  in  the  discharge  of  his 
duties,  or  who  shall  in  any  manner  violate  the  provisions  of  the 
statute  relative  to  wrecks,  shall  forfeit  treble  damages  to  the  party 
injured,  and  shall  be  deemed  guilty  of  a  misdemeanor.* 
j^„„ „-.  *  §  754.  Every  person  who  shall  take  away  any  goods  from 
any  stranded  vessel,  or  any  goods  cast  by  the  sea  upon  the 
land,  or  found  in  any  bay  or  creek,  or  who  shall  knowingly  have  in 
his  possession  any  goods  so  taken  or  found,  and  shall  not  deliver 
the  same  to  the  sheriff,  or  one  of  the  coroners  or  wreck  masters  of 
the  county  where  the  same  shall  have  been  found,  within  forty -eight 
hours  after  the  same  shall  have  been  taken  by  him,  or  have  come 
into  his  possession,  shall  forfeit  treble  the  value  of  the  goods  so 
taken  or  kept  by  him,  to  the  owner  or  consignee  thereof,  and  shall 
be  deemed  guilty  of  a  misdemeanor,  punishable  by  fine  and  im- 
prisonment, or  both,  in  the  discretion  of  the  court  by  -which  he 
shall  be  tried  .^ 

1  2  B    S    063,  §  20;  [3  Id.,  8th  ed.,  p.      =  2  R.  S.  9B4.  §§  22,  23;   [3  Id.,  8th  ed., 

2339,  §  20.1  ^-  --539'  S§  22.  23.] 

2  2  R   S   963    ^  21;   [3  Id.,   8th  ed.,   p.      «  2  R.  S.  9(i4.  §  24. 

2339,  §  21. '[  ^  2  R    S.  SKU,  §  2.-). 

a  [Seotions  24,  2.5  &  2(3  of  pt.  I,  ch.   xx,  work  are  founded,  were  repealed  by 

title  12  of   the  R.   S.,   upon  which  "    1886,  c.  593.] 

sections  753,  754,  and  756  of  this 
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§  755.  Every  person  who  shall  deface  or  oblitei-ate  the  marks 
on  wrecked  property,  or  in  any  manner  disguise  the  appearance- 
thereof,  with  intent  to  prevent  the  owner  from  discovering  its 
identity,  and  any  person  who  shall  destroy  or  suppress  any  invoice, 
bill  of  lading  or  other  document,  tending  to  show  the  ownership 
of  wrecked  property,  shall  be  deemed  guilty  of  a  misdemeanor, 
punishable  by  fine  and  imprisonment,  the  fine  not  to  exceed  two 
thousand  dollars,  the  imprisonment  three  years. ^ 

§  756.  It  shall  be  the  duty  of  all  judges,  sheriffs,  justices  of  the 
peace,  coroners,  constables  and  wreck  masters,  to  present  all  of- 
fences and  offenders,  against  the  provisions  of  this  title  that  shall 
come  to  their  knowledge  within  their  respective  counties,  to  the 
grand  jury  at  the  next  court  of  sessions.^ 

20.    THEIR  POWERS  AND  DUTIES  UNDER  THE  MILITARY  CODE. 

§  757.  In  case  of  any  breach  of  the  peace,  tumult,  riot  or  resist- 
ance to  process  of  this  state,  or  imminent  danger  thereof,  it  shall 
be  lawful  for  the  sheriff  of  any  county,  or  the  mayor  of  any  city,  to 
call  for  aid  upon  the  commandant  of  any  division,  brigade,  regi- 
ment, battalion,  troop,  battery  or  company;  and  it  shall  be  the 
duty  of  the  commanding  officer  of  the  division,  brigade,  regiment, 
battalion,  troop,  battery  or  company  upon  whom  such  call  is  made, 
to  order  out  in  aid  of  the  civil  authorities,  the  military  force,  or 
any  part  thereof  under  his  command.^  And  it  shall  be  the  dut}'  of 
the  commanding  officer  of  any  division,  brigade,  regiment,  battal- 
ion, troop,  battery  or  company,  in  all  cases  when  so  called  into  ser- 
vice, to  provide  the  men  of  his  command,  so  ordered  out,  with  a 
sufficiency  of  proper  ammunition  and  arms  in  complete  order  for  act- 
ual service,*  and  such  commanding  *officer  shall  be  sul)ject,  as  r^.^orj 
provided  by  law,  to  the  sheriff  or  public  officer  who  shall  so 
require  his  aid  ;  and  for  refusing  or  neglecting  to  obey  the  order  of 
such  a  public  officer  so  requiring  such  service,  or  for  interfering,  or 
in  any  way  hindering  or  preventing  the  men  of  his  command  from 
performing  such  duty  or  in  any  manner,  by  neglect  or  delay,  prevent- 
ing the  due  execution  of  law,  every  such  commanding  officer  and 
every  commissioned  officer  under  his  command  so  offending  shall  be 
liable  to  a  fine  of  not  less  than  one  hundred  nor  more  than  five  hun- 
dred dollars  and  imprisonment  in  the  county  jail  not  exceeding  six 

1  [See  Penal  Code,  §  .372.  3  Military  Code  1870,   §  242;   [2  R.  S., 

a  2  R.  S.  964,  §  27  ;  [.3  Id.,  8th  ed.,  p.  8tli  ed..  p.  844,  §  79.] 

2839,  §  27.]  *  Id.,  §  248;   [2  E.  S.,  8th  ed.,  p.   844, 

§  79.] 
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months.^  All  officers,  noncommissioned  officers,  musicians  and  pri- 
vates of  the  national  guard  while  on  duty  or  assembled  therefor,  pur- 
suant to  the  order  of  the  sheriff  of  any  county,  or  the  mayor  of  any 
city,  in  cases  of  riot,  tumult,  breach  of  the  peace,  resistance  to  pro- 
cess, or  whenever  called  upon  in  aid  of  the  civil  authorities,  shall  re- 
ceive as  compensation  [the  following  sum  each,  for  every  day  actually 
on  duty :  To  all  musicians  and  privates,  one  dollar  and  twenty- 
five-cents.  To  all  first  sergeants  and  sergeant-majors,  two  dollars. 
To  all  other  non-commissioned  officers  one  dollar  and  fifty  cents. 
To  all  commissioned  officers  of  the  line,  below  the  rank  of  captain, 
two  dollars  and  fifty  cents.  To  all  commanding  officers  of  com- 
panies, three  dollars.  To  field  officers  below  the  rank  of  colonel, 
four  dollars.  To  all  commanding  officers  of  regiments  or  battal- 
hons,  five  dollars.  To  all  brigadier-generals,  six  dollars.  To  all 
major-generals,  eight  dollars.  To  all  adjutants,  three  dollars.  To 
all  other  staff  officers,  the  same  pay  and  allowance  as  are  allowed  to 
officers  of  equal  grade  in  the  line.  All  mounted  officers  and  all 
members  of  any  troop  or  battery,  mounted  and  equipped,  shall  be 
paid  two  dollars  per  day  for  each  horse  actually  used  by  them  ^  ]  and 
such  compensation  shall  be  audited  and  allowed,  and  paid  by  the 
supervisors  of  the  county  where  such  service  is  rendered,  and  shall 
be  a  portion  of  the  county  charge  to  be  levied  and  raised  as  other 
county  charges  are  levied  and  raised.  And  every  pereon  who  shall 
be  wounded  or  disabled  in  such  service  shall  be  taken  care  of  and 
provided  for  at  the  expense  of  the  state,  whether  injuries  received 
in  quieting  disturbance  or  executing  process. 

§  758.  The  uniforms,  arms  and  equipments  required  by  law  or 
regulations  of  every  officer,  uon  commissioned  officer,  marine  and 
private  of  the  national  guard,  shall  be  exempt  from  all  suits  dis- 
tresses, executions  or  sales  for  debts,  or  for  the  payment  of  taxes ; 
and  every  mounted  officer,  and  every  member  of  a  troop  of  cavalrv 
or  battery  of  artillery  who  shall  own  a  suitable  horse  necessary  for 
his  use  as  such  officer  or  member,  shall  hold  the  same  «-ith  the  like 
exemption.*  And  no  person  belonging  to  the  militarv  forces  shall 
be  arrested  on  any  civil  process  while  going  to,  remainino-  at,  or 
returning  from  any  place  at  which  he  may  be  required  to  attend 
for  military  duty.^ 

§  759.  For  the  purpose  of  collecting  any  fines   or  penalties  im- 

*  Military  Code,   1870,  §  250;   [2  R.  S. 

8th  ed.  p.  837,  S  58.1 
^  Id.  §  257. 


1  [See  2  It.  S.,  Sth  ed.,  8-14,  §  81.] 

2  [L.  isss,  c.  :!22,  superseding  L.   1884, 

c.  :-)2::!;  2  K.  S.,  Sth  ed.,  p.  847,  §  92.] 
"  [See  2  R.  S.,  8th  ed.,  857,  §  142. J 
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posed  by  any  court  martial  or  delinquency  courts,  tne  president  of 
the  court  shall  within  twenty  days  after  the  expiration  of  the  time 
within  which  an  appeal  is  allowed  by  the  statute,  the  fines  or  penal- 
ties having  been  approved,  make  a  list  of  the  persons  fined,  describ- 
ing them  distinctly,  and  showing  the  sums  imposed  as  fines  or  penal 
ties  on  each  person,  and  shall  draw  his  warrant  under  his  official 
*signature,  directed  to  any  marshal  of  the  court,  or  to  the  r^ooo 
sheriff  or  constable  of  any  city  or  county  (as  the  case  may 
be)  thereby  commanding  him  to  levy  such  fines  or  penalties,  together 
with  the  costs,  on  the  goods  and  chattels  of  such  delinquents,  and 
in  default  of  sufficient  goods  and  cliattels  to  satisfy  the  same,  then 
to  take  the  body  of  such  delinquent  and  convey  him  to  the  com- 
mon jail  of  such  city  or  county,  where  the  jailer  shall  keep  the  said 
delinquent  closely  confined,  withot  bail  or  maniprize  for  two  days 
for  any  fine  or  penalty  not  exceeding  ten  dollars,  and  two  additional 
days  for  every  dollar  above  that  sum,  unless  the  fine  or  penalty,  to- 
gether with  the  costs  and  the  jailer's  fees,  be  sooner  paid ;  but  no  such 
imprisonment  sliall  extend  beyond  the  period  of  twenty  days  ;  pro- 
vided however  that  the  prisoner  may  be  liberated  at  any  time  by  order 
of  the  commandant  of  the  division  or  brigade  to  which  he  belongs. 
No  property  shall  be  exempt  from  the  payment  of  such  fines  or  penal- 
ties.i  And  every  such  marshal,  sheriff  or  constable  to  whom  such 
list  and  warrant  shall  be  directed  and  delivered,  is  hereby  authorized 
and  required  to  execute  the  same  by  levying  and  collecting  the 
fines  and  penalties  within  forty  days  from  the  receipt  of  sucli 
warrant,  and  make  return  thereof  to  the  officer  who  issued  the 
same.  Any  refusal  or  wilful  neglect  on  the  part  of  such  marshal, 
sheriff  or  constable,  to  execute  such  warrant  as  herein  required, 
shall  subject  the  officer  so  offending  to  a  fine  double  the  amount 
specified  in  said  warrant,  and  which  said  oiScer  so  refuses  or  neg- 
lects to  collect,  which  said  fine  shall  be  prosecuted  for  by  the  presi- 
dent of  such  court  against  the  officer  so  offending,  and  his  surety, 
in  any  court  in  this  state  having  jurisdiction  im  civil  actions.^ 
Any  such  warrant  for  the  collection  of  fines  shall  and  may  be 
renewed  in  the  same  manner  that  executions  issued  from  justi(!es' 
courts  may  by  law  be  renewed.^  The  amount  of  any  fines  or  pen- 
alties so  collected  from  any  officer,  noncommissioned  officer,  musi- 
cian or  private  of  a  regiment,  battalion,  troop,  battery  or  company, 

1  Military  Code  1870,  §  214:  [2  R.  S.  8th      =  Id.  §  215;  [2  E.  S.  8th  ed.  p.  854,  § 
ed.  p.  854,  §  127;  People  ex  rel.  Gar-  128.] 

ling  V.  Van  Allen,  55  N.  Y.  31,  36.1      '  Military  Code  1870,  §  216;  [2  K.  S.  8th 

ed.  p.  854,  §  128.] 
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shall  be  paid  by  the  officer  collecting  the  same  into  the  county- 
treasury  within  thirty  days  after  the  collection  thereof,  and  shall 
form  a  portion  of  and  be  credited  to,  the  regimental  battalion  or 
separate  troop  or  battery  fund  of  the  regiment,  battalion  or  separate 
troop  or  battery,  to  which  the  person  so  fined  belonged.  And  the 
amount  of  fines  or  penalties  so  collected  from  any  other  commis- 
sioned officer  shall  be  paid  by  the  officer  collecting  the  same  to  the 
treasurer  of  the  state. ^ 

§  760.  Each  officer  to  whom  a  warrant  for  the  collection  of  fines 
jitooQ-j  *inay  be  directed  shall  be  entitled  to  the  same  fees  and  may 
be  subject  to  the  same  penalties  for  any  neglect,  as  are 
allowed  and  provided  for  executions  issued  out  of  justices'  courts  ; 
and  for  all  other  services  and  commitments  under  the  Military 
Code,  the  sheriff,  jailer  and  constables  executing  the  same  shall  be 
entitled  to  the   like  fees  as  for  similar  services  in  civil  cases.^ 

§  761.  Any  civil  or  military  officer  who  shall  neglect  or  refu^5e 
to  perform  any  of  the  duties  required  of  him  by  the  provisions  of 
the  Military  Code  shall  forfeit  and  pay  the  sum  of  not  less  than 
twenty-five  nor  move  than  one  hundred  dollars  for  each  and  every 
offence  to  be  recovered  in  the  name  of  the  people  of  the  State  of 
New  York,  and  be  deemed  guilty  of  a  misdemeanor,  punishable 
by  fine  or  imprisonment  according  to  the  aggravation  of  the  of- 
fence. And  in  case  an}^  such  civil  or  military  officer  shall  embez- 
zle, misapply  or  retain  in  his  possession  without  authority  any  of 
the  public  money  appropriated  for  military  purposes  over  which 
he  may  have  any  control,  he  shall  be  deemed  guilty  of  a  felony. 
And  it  shall  be  the  duty  of  the  district  attorney  of  anj^  county 
within  which  such  offender  resides  upon  the  complaint  of  the 
commanding  officer  of  the  brigade,  regiment,  battalion,  or  separate 
troop  or  battery  located  in  such  county,  to  prosecute  such  offender 
in  any  court  of  competent  civil  jurisdiction.  Any  penalty  in- 
curred under  this  section  shall  be  paid  into  the  treasury  of  the 
said  county,  and  belong  to  the  military  fund  of  the  regiment, 
battalion  or  sepaiate  troop  or  battery  to  which  the  offender  be- 
longs, or  in  which  the  case  may  have  arisen.^ 

§  762.  In  addition  to  the  bond  now  required  by  law  to  be 
given  by  a  sheriff,  constable  or  other  officer  for  the  faithful  dis- 
charge of  his  duties,  such  named  officers  shall  execute  a  bond  for 
the  payment  of  all  moneys  by  them  collected,  under  the  provisions 

1  Id.  §§  204,  217;  [L.  1887,  c.  040;  2  R.      s  Id.  §  267;   [Materially  changed  by  2  R. 

S.  StU  ed.  p.  85.5,  §  132.]  S.  8th  ed.  p.  854,  §  128.3 

^  [See  2  i;.  S,  Stli  n]..  S,"i4,  §  12S.] 
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of  the  Military  Code ;  and  the  sureties  of  such  offiotsrs  hereby 
authorized  to  collect  fines  and  penalties,  shall  be  liable  for  any 
official  delinquency  under  such  act ;  such  bond  to  be  approved  by 
the  county  judge  of  the  county  in  which  said  sheriff,  constable  or 
other  officer  resides.^ 

21.   ELBCTIONS.a 

§  763.  The  sheriff,  clerk  or  county  judge  of  each  county,  who 
shall  receive  a  notice  of  an  election,  from  the  secretary  of  state,  or 
board  of  county  canvassers,  shall,  without  delay,  deliver  a  copy  of 
such  notice  to  the  supervisor  or  one  of  the  assessors  of  each  town 
or  ward  in  his  county.  He  shall  also  cause  a  copy  of  such  notice 
to  be  published  *in  all  the  public  newspapers  in  liis  county,  [-#04/1, 
once  in  each  week,  until  the  election  therein  specified  ;  if 
there  be  none  printed  in  his  county,  then  in  some  newspaper  of  an 
adjoining  county.^  The  sheriff  or  clerk  of  the  county  of  New 
York,  who  shall  receive  notice  of  an  election,  shall  without  delay 
deliver  a  copy  thereof  to  the  board  of  supervisors  of  said  county 
and  each  supervisor  and  also  cause  a  copy  to  be  published  once  a 
week  until  the  election,  in  such  newspapers  in  said  county,  not 
exceeding  fifteen,  having  the  largest  circulation  in  the  county 
and  city.^ 

1  [2  E.  S.,  8th  ed.,  855,  §  1.30.]  MRS.  12-3,  §  1;  [L.  1860,  c.  480;  1  E. 

MRS.  422,  §  14;   [1  R.  S.  Codes  &  L.  S.  Stli  ed.  p.  414,  §  14.] 

929,  §  29.] 

a  [Ark.— Dig.  St.  1884,  §  2656.]  Micli.— R.  S.  42 

111.-1  St.  466;  [Rev.  Sts.  1887,  pp. 
617-646.]' 
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CHAPTER   XXXIX. 

OF    THEIR    DUTIES   IK    SURROGATES*    COUKTS.O 

§  764.  Every  surrogate  shall  have  power, 

1.  To  issue  subpoenas  under  his  seal  of  ofBce,  to  compel  the  at- 
tendance of  any  witness  residing  or  being  in  any  part  of  this  state, 
or  the  production  of  any  paper,  material  to  any  inquiry  pending 
in  his  court,  the  form  of  which  shall  be  similar  to  that  used  by 
courts  of  record  in  like  cases  ; 

2.  To  punish  disobedience  to  any  such  subpoena,  and  to  punish 
witnesses  for  refusing  to  testify  after  appearing,  in  the  same  man- 
ner and  to  the  same  extent  as  courts  of  record  in  similar  cases, 
and  by  process  similar  in  form  to  that  used  by  such  courts ; 

3.  To  issue  citations  to  parties  in  all  matters  cognizable  in  his 
court,  and  in  the  cases  prescribed  by  law,  to  compel  the  attend- 
ance of  such  parties. 

4.  To  enforce  all  lawful  orders,  process  and  decrees  of  his 
court,  by  attachment  against  the  persons  of  those  who  shall  neg- 
lect or  refuse  to  comply  with  such  orders  or  decrees,  or  to  execute 
such  process ;  which  attachments  shall  be  in  form  similar  to  that 
used  by  the  court  of  chancery  in  analogous  cases  ; 

5.  To  preserve  order  in  his  court  during  any  judicial  proceed- 
ings, by  punishing  contempts  which  amount  to  an  actual  interrup- 
tion of  business,  or  to  an  open  and  direct  contempt  of  his  authority 
or  person,  in  the  same  manner  and  to  the  same  extent  as  courts 
of  record ;  ^ 

6.  To  commit  witnesses  who  have  committed  perjury  in  proceed- 
ings before  him;  ^ 

*  7.  In  case  of  neglect  of  the  board  of  supervisors  of  the 

J  county  to  provide  the  surrogate's  court  with  rooms,  fuel, 

lights  and  stationery,  the  court  by  order  duly  entered  may  direct 

1  3  K.  S.  364,   §  16  ;  [The  surrogate's      «  Laws  1867,  c.  682,  §  15. 
power  is   considerably  enlarged  by 
the  Code  of  Civil  Procedure,  §  481.] 

a  Ala.— K.  C.  1867,  §§  799,  806,  2306.  O.— 2  R.  S.  121.5. 

Mich.— R.  S.  374.  Wis.— R.  S.  619. 

Minn.— R.  S.  1866,  §  491.  Miss.— Rev.  Code,  p.  428. 
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the  sheriff  to  do  so,  and  the  expense  when  certified  by  the  sheriff 
shall  be  a  county  charge.^ 

§  765.  Process  of  attachment  or  other  compulsory  process,  au- 
thorized by  law  to  enforce  the  orders,  process  or  decrees  of  surro- 
gates' courts,  may  be  issued  by  the  surrogate  of  one  county  to  the 
officers  required  by  law  to  serve  such  process  in  any  other  county 
of  the  state  where  it  may  be  necessary  to  serve  the  same  ;  and  the 
officer  receiving  the  same  shall  have  power  and  authority  to  arrest 
the  person  or  persons  against  whom  such  process  is  issued,  and  to 
convey  the  person  or  persons  so  arrested,  to  the  county  and  place 
where  the  writ  may  be  returnable.^  But  it  has  been  held  that  a 
surrogate  has  no  power  to  issue  an  attachment  against  a  witness 
to  bring  him  up  to  testify,  and  if  a  sheriff  should  refuse  to  execute 
such  attachment,  he  would  not  be  in  contempt.  And  if,  in  such  case, 
the  surrogate  should  issue  an  attachment  against  him  therefor,  to 
the  coroner,  and  the  same  should  be  executed,  such  surrogate  would 
be  a  trespasser.  He  has  power  to  punish  one  who  disobeys  a  sub- 
poena, to  appear  and  testify,  but  not  to  bring  him  up  ou  attachment 
to  testify.^ 

§  766.  All  attachments  and  other  compulsory  process,  which 
may  be  issued  by  any  surrogate,  shall  be  made  returnable  to  the 
county  where  the  same  may  issue  ;  and  tlie  tenth,  twelfth  and 
thirteenth  sections,  and  sections  sixteenth  to  thirty-second,  title 
thirteenth  of  chapter  eight  of  the  third  part  of  tlie  Revised  Stat- 
utes, inclusive,  shall  apply  to  attachments  issued  by  surrogates.* 

§  767.  Every  sheriff,  jailer,  coroner  or  other  executive  officer  to 
whom  any  citation,  subpoena,  attachment  or  other  process  issued 
by  a  surrogate's  court,  ma}'  be  directed  or  delivered  for  the  pur- 
pose of  being  executed,  sliall  execute  the  same  in  the  same  manner 
as  if  issued  by  a  court  of  record,  and  for  any  neglect  or  misfeasance 
therein  shall  be  subject  to  the  same  penalties,  actions  and  proceed- 
ings, as  if  the  same  had  occurred  in  relation  to  any  process  issued 
by  courts  of  record.^ 

§  768.  Disobedience  to  any  subpoena  to  appear  and  prove  a  will, 
or  to  produce  any  will  before  a  surrogate,  shall  be  proceeded 
against  and  punished  as  in  other  cases  of  proceedings  before  surro- 
gates.    If  any  person  be  committed  for  not  producing  any  will,  he 

1  Laws  1867,  c.  782,  §  10;  [See  Code  Civ.      »  3  R.  S.  366,  §  21  ;  [Code  Civ.  Proc. 

Proc.  §  2555.]  §2515;  McClellan's  Surrogate  Court 

2  3  R.   S.  366,  §  20.     [See  McClellan's  Practice,  p.  510.] 

Surrogate  Court  Practice,  p.  510.]  «  3  r.  s.  367,  §  24.  [See  Code  Civ.  Proc. 
»  Perry  v.  Mitchell,  5  Denio,  537.  §  2515.] 
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may  be  discharged  on  producing  tlie  same  to  the  surrogate  who 
committed  him,  by  an  order  for  that  purpose.^ 
*^49n       *  §  '^^^"  -^  citation  to  appear  and  attend  the  probate  of  a 
will  shall  be  served  on  the  person  to  whom  it  is  directed, 
as  follows  : 

1.  On  such  as  reside  in  the  same  county  with  the  surrogate,  or 
an  adjoining  county,  by  delivering  a  copy  to  such  person,  at  least 
eight  days  before  the  day  appointed  for  taking  the  proof,  or  by 
leaving  a  copy  at  least  eight  days  as  aforesaid,  at  the  dwelling 
house  or  other  place  of  residence  of  such  person,  with  some  indi- 
vidual of  suitable  age  and  discretion,  and  under  such  circumstances 
as  shall  induce  a  reasonable  presumption  in  the  mind  of  the  surro- 
gate that  the  copy  came  to  the  hands  or  knowledge  of  the  person 
to  be  served  with  it,  in  time  for  him  to  attend  the  probate  of  the 
will  ; 

2.  On  such  as  reside  in  any  other  county  in  this  state,  by  deliver- 
ing a  copy  personally  to  such  person,  or  leaving  it  at  his  dwelling 
house  or  other  place  of  residence,  in  the  manner  and  under  the 
circumstances  above  mentioned,  at  least  fifteen  days  before  the  day 
appointed  for  taking  the  proof  ; 

3.  On  such  persons  as  do  not  reside  in  this  state,  citations  may 
be  served  by  delivering  a  copy  personally  to  such  persons,  or 
leaving  it  at  his  or  her  dwelling  house  or  other  place  of  residence, 
not  less  than  fifteen  daj^s  nor  more  than  ninety  days  before  the 
day  appointed  for  taking  proof  of  any  will ;  and  on  such  persons 
as  do  not  reside  in  this  state,  or  whose  places  of  residence  cannot 
be  ascertained,  by  publishing  a  copy  of  the  citation  in  the  state 
paper,  for  six  weeks  previous  to  the  day  appointed  for  taking  the 
proof.^ 

§  770.  Where  one  applies  for  administration,  either  with  the 
will  annexed  or  in  case  of  intestacy,  and  there  shall  be  any  other 
person  having  a  prior  right,  and  a  citation  be  issued,  if  any  person 
to  whom  such  citation  shall  be  directed  shall  reside  within  the 
county  of  such  surrogate,  such  citation  shall  be  served  personally, 
or  by  leaving  a  copy  at  the  i-esidence  of  such  person,  at  least  six 
days  before  the  return  day  thereof ;  if  any  such  person  reside  out 
of  such  county,  but  within  the  state,  and  such  residence  can  be 
ascertained,  service  shall  be  made  in  the  same  manner,  at  least 
forty  days  before  the  return  day  of  the  citation  ;  if  any  such  person 

1  [See  Code  Civ.  Prop.,  §  24S1.]  §  0500.  McClellan' s  Surrogate  Court 

2  3  R.  S.  147,  §"i33.     [See  Code  Civ.  Proc.  Practice,  p.  24,  412.] 
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reside  out  of  the  state,  or  his  residence  cannot  be  ascertained,  such 
citation  ma}'  be  personally  served  without  the  state  forty  days  be- 
fore its  return,  or  may  be  published  once  in  each  week,  for  six 
weeks  successively,  in  the  state  paper.^ 

§  771.  The  service  of  a  citation  upon  an  executor  or  adminis- 
trator, against  whom  complaint  has  been  made  to  the  suirogate, 
shall  be  *made  personally  on  the  person  to  whom  it  may  r*q4q 
be  directed,  at  least  eight  days  before  the  return  thereof,  if 
he  be  in  the  county  ;  and  if  he  shall  have  absconded  from  tlie 
county,  it  may  be  served  by  leaving  it  at  his  place  of  residence.^ 

§  772.  A  citation  of  a  surrogate  to  a  guardian,  agaiu8t  whom  a 
complaint  shall  have  been  made,  for  misconduct  on  his  part,  to 
appear  and  show  cause  why  he  should  not  be  removed  from  his 
guardianship,  shall  be  served  persoually  on  the  guardian,  to  whom 
it  may  be  directed,  at  least  fourteen  days  before  the  return  there- 
of ;  or  if  such  guardian  shall  have  absconded  or  concealed  himself 
so  that  such  citation  cannot  be  personally  served,  it  may  be  served 
by  leaving  a  cop}'  thereof,  at  the  last  place  of  residence  of  such 
guardian.^ 

§  773.  Where  a  guardian  seeks  to  resign  his  trust,  the  citation 
to  the  ward  to  show  cause  why  such  guardian  should  not  be  at 
liberty  to  resign  his  trust,  shall  be  served  by  delivering  a  copy  to 
the  ward  at  least  ten  days  before  the  return  day  thereof.* 

§  774.  Where  the  citation  is  issued  for  the  attendance  of  parties 
upon  the  probate  of  a  will,  proof  of  the  service  thereof  can  onlj'- 
be  made  by  the  afifidavit  of  the  person  making  such  service, 
whether  he  be  the  sheriff,  or  any  other  public  officer  or  private 
citizen.^  In  all  other  cases,  the  certificate  of  the  sheriff  of  the  due 
service  of  a  citation  will  be  sufficient. 

§  775.  Whenever  in  any  of  the  cases  in  which  the  public 
administrator  of  the  city  of  New  York  is  authorized  to  take  charge 
of  the  effects  of  any  intestate,  any  goods,  chattels,  credits  or  effects 
of  the  deceased  or  of  which  he  had  possession  at  the  time  of  his 
death,  or  within  twenty  days  previous  thereto,  shall  not  have  been 
delivered  to  the  public  administrator,  nor  acconnted  for  satisfac- 
torily, by  the  persons  who  were  about  the  deceased  in  his  last 
sickness,  or  in  whose  hands  the  effects  of  the  deceased,  or  any  of 

1  3  R.  S.  160,  §  36.     [See  authorities  in  Citation  on  ward  see  Brick's  Estate, 

lasL  foOL-aote.J  15  Abb.  Pr.   12;  McClelland's  Sur- 

2  [Code  Civ.  Proc,  §  2520  et  seq.]  rogate  Practice,  p.  615.] 

s  3  E.  S.  245,  §   15.      [See  Code  Civ.      «  3  R.   S.   148,   §  55.     [See  Code  Civ. 

Proc.,  §  2836.]  Proc.,  §§  484,  2582.] 

*  3  R.  S.  163,  §  52.     [As  to  Service  of 
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them,  may  be  supposed  at  any  time  to  have  fallen,  the  public 
administrator  may  institute  an  iuquiiy  couceniing  tlie  same  ;  and 
upon  satisfying  the  surrogate  of  the  city  and  county  of  New  York, 
by  affidavit,  that  there  are  reasonable  grounds  for  suspecting  that 
any  such  effects  are  concealed  or  withheld,  he  shall  be  entitled  to 
a  subpcBna  to  be  issued  b}'  the  surrogate  under  his  seal  of  office,  to 
such  persons  as  the  said  public  administrator  shall  designate, 
requiring  them  to  appear  before  such  surrogate,  at  tlie  time  and 
place  therein  to  be  specified,  for  the  purpose  of  being  examine^ 
touching  the  estate  and  effects  of  the  deceased.' 
^o  I  |-|  *  §  776.  If  the  surrogate  be  absent  from  the  city  of  New 
York,  such  application  for  a  subpoena  may  be  made  to  any 
justice  of  the  supreme  court  elected  for  the  district,  to  the  first 
judge  of  the  court  of  common  pleas  of  the  said  city  and  county, 
or  to  the  mayor  or  recorder  of  the  said  city,  either  of  whom  is 
authorized  to  issue  such  subpoena,  under  his  hand  and  private  seal, 
in  the  same  manner  as  the  surrogate.^ 

§  777.  Such  subpoena  shall  be  served  in  the  same  manner  as  in 
civil  causes,  and  if  any  person  shall  refuse  or  neglect  to  obey  the 
same,  or  shall  refuse  to  answer  touching  the  matters  hereinafter 
mentioned,  he  shall  be  attached  and  committed  to  prison  by  the 
said  surrogate  or  other  officer  so  issuing  such  subpoena,  in  the  same 
manner  as  for  disobedience  of  any  citation  or  subpoena  issued  by  a 
surrogate  in  any  case  within  his  jurisdiction.^ 

§  778.  Upon  the  appearance  of  any  person  so  subpoenaed  before 
such  surrogate  or  other  officer,  he  shall  be  swoin  trulj'  to  answer 
all  questions  concerning  the  estate  and  effects  of  the  deceased,  and 
shall  be  examined  fully  and  at  large  by  the  public  administrator, 
in  relation  to  the  said  effects.* 

§  779.  If,  upon  any  inquiry  it  shall  appear  to  the  officer  con- 
ducting the  same,  that  any  effects  of  the  deceased  are  concealed  or 
withheld,  and  the  person  having  the  possession  of  such  property 
shall  not  give  the  security  required  by  law  for  the  delivery  of  the 
same,  such  officer  shall  issue  his  warrant,  directed  to  the  sheriff, 
marshals  and  constables  of  the  said  city  or  county  ^here  such 
effects  may  be,  commanding  them  to  seaich  for  and  seize  the  said 
effects,  and  for  that  purpose,  if  necessary,  to  break  open  any  house, 
in  the  day  time,  and  to  deliver  the  saiil  property  so    seized,  to  the 

1  .3  R,  S.   207,  §  8;  [4  Id.,  Sth  ed..  p.      "  :!  R.  S.  207,  §  10;   [4  Id.,   8th  ed.,  p. 

2572,  §  8.1  2573,  §  10.] 

2  3  R.  S.  207,   §  9-   [4  Id.,  Sth  ed.,  p.      ■•  3  R  S.  208,  §  11  ;   [4  Id.,   Sth  ed.,  p. 

2573,  §  a]  2573,  §  11.] 
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public  administrator,  which  warrant  shall  be  obeyed  by  the  officers 
to  whom  the  same  shall  be  directed  and  delivered,  in  the  same 
manner  as  the  process  of  a  court  of  record.^ 

§  780.  If  any  of  the  effects,  whereof  the  county  treasurer  of 
any  of  the  counties  of  this  state,  as  public  administrator  of  such 
county,  is  authorized  to  take  charge,  shall  be  concealed  or  with- 
held, he  shall  be  entitled  to  the  same  process  from  the  surrogate 
or  county  judge  of  the  county,  to  discover  and  seize  the  same,  on 
the  same  evidence  and  on  the  like  terms,  as  the  public  administrator 
of  the  city  of  New  York.^ 

1  3  R.  S.  208,  §  12;  [4  W.,  Sth  ed.,  p.      =  3  R.  S.  216,  §  50;  [4  Id.,  8th  ed.,  p. 
2573,  §  12.     See3Bradf.  244.]  2582,  §  50.] 
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^g^g-.  *CHAPTER  XL. 

BONDS  TAKEN  BY  SHERIFFS. 

§  781.  No  sheriff  or  other  officer,  shall  take  any  bond,  obligation 
or  security,  by  color  of  his  office,  in  any  other  case  or  manner  than 
such  as  are  provided  by  law;  and  any  such  bond,  obligation  or  se- 
curit}',  taken  otherwise  than  as  herein  directed,  shall  be  void.^  This 
provision  of  the  statute  is  intended  to  prohibit  any  sheriff,  coroner, 
constable  or  officer  of  that  description^  from  taking  any  bond  as 
security  or  indemnitor  against  any  neglect  of  official  duty;  or  for 
the  doing  any  act  which  he  is  not  authorized  to  do  or  perform  by 
virtue  of  his  office,  or  the  process  under  which  he  acts  ;  and  from 
taking  any  bond  from  any  party  as  an  indemnity  or  security  that 
the  party  will  do  or  perform  some  act  such  officer  is  not  authorized 
to  require  liim  to  do  or  perform.  In  every  such  case  the  bond  will 
be  deemed  to  be  taken  by  color  of  office,  which  implies  corruptly 
and  unlawfully.  All  such  bonds  are  held  void  from  considerations 
of  public  policy.  But  the  statute  does  not  declare  any  bond,  good 
at  the  common  law,  invalid.  If  a  bond  is  not  prohibited  by  law, 
and  is  not  taken  for  ease  and  favor,  that  is,  as  a  consideration  and 
indemnity  for  granting  to  a  debtor  or  a  prisoner  some  indulgence 
or  privilege  he  is  not  by  law  entitled  to,  nor  received  under  duress 
or  oppression  or  illegal  exaction,  it  will  not  be  void.^ 

§  782.  The  bonds  or  securities  which  the  sheriff  may  take  are 
the  bonds  of  the  under  sheriff,  deputies  and  jailers  for  the  due  per 
forraance  of  their  duties,  and  the  payment  to  the  sheriff  of  his  pro- 
portion of  the  fees  of  the  office  ;*  the  bonds  or  indemnities  to  save 
him  harmless  for  acts  done  by  him  or  his  officers  under  and  pur- 
suant to  process  at  the  request  of  the  party  issuing  such  process, 
as  the  making  a  levy  or  sale,  or  the  paying  over  money  where  there 

1  3  E.  S.  476,  §  48;    [4  Id.,  8th  ed.,  p.  v.   Kipp,  12  Hun,  474];  Morton  v. 

2646,  §  39.     See  Toles  v.  Adee,  S4  Campbell,  37  Barb.  179. 

N.   Y.  222;  Gerould  v.  Wilson,  81  ^  -Webb  v.  Albertson,  4  Barb.  51. 

N.  Y.  573;  Chamberlain  v.  Beller,  »  Burrall  v.  Acker,  23  Wend.  606;  Love 
18  N.  Y.   117;  Sternburgh  v.   Pro-  v.   Palmer,   7   John.    159;  Dole  v. 

voost,  13  Barb.   36.5;  Haberstro  v.  Bull,  2  John.  Cas.  239. 

Bedford,  43  Hun,  201;  O'Donohue  *  Mott  v.  Robins,  1  Hill  21. 
V.  Simmons,  31  Hun,  267;  Willett 
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is  a  dispute  as  to  the  ownership  of  the  property  ;^  the  bond  or  receipt 
of  a  "  receiptor"  or  one  with  whom  he  leaves  the  defendant's  pro- 
perty after  levy.^  But  such  last  mentioned  bond,  receipt  or  under- 
taking ought  not  to  provide*  for  any  liability  beyond  what  the.  r^o^o 
sheriff  is  liable  for  the  goods  upon  the  execution.^  The  bond 
Or  undertaking  taken  on  the  arrest  of  a  defendant  in  an  action  or 
an  attachment,*  or  for  the  liberties  of  the  jail,  or  in  relation  to  the 
delivery  of  personal  property,  and  such  bonds  as  he  is  required  to 
take  under  and  by  virtue  of  any  statute  in  any  special  proceeding 
or  matter.^  A  bond  of  indemnit)'  to  a  sheriff  against  an  escape  which 
has  already  taken  place  is  good^and  an  undertaking  in  the  form  of 
a  penal  bond  is  good  when  it  contains  the  conditions  required  by 
the  Code. 

§  783.  Any  bond  or  indemnity  taken  by  any  officer  to  indem- 
nify him  against  an  action  for  neglect  of  duty  on  his  part,  is  void,^ 
as  a  bond  conditioned  to  indemnify  him  against  an  action  for  not 
taking  one  to  prison  against  whom  he  has  a  capias ;  or  where  it  is 
taken  to  indemnify  him  against  a  return  of  nulla  bona,  where  there 
are  goods  subject  to  the  execution.^  So  of  a  promise  to  a  sheriff 
to  indemnify  him  against  all  damages  which  he  may  sustain  in 
consequence  of  discharging  one  from  custody  on  legal  process.^ 
And  it  has  been  held  that  where  one  arrested,  represented  to  the 
sheriff  that  the  attachment  on  w-hich  he  was  arrested  was  void,  and 
promised  to  indemnify  the  sheriff,  if  lie  would  let  him  go,  that 
such  promise  was  void.^"  And  so  will  be  any  agreement  with  a 
sheriff  by  which  a  party  under  arrest  is  permitted  to  go  at  large, 
upon  any  terms  other  than  are  prescribed  by  statute.  But  it  is 
otherwise  if  sucli  agreement  is  made  with  the  party  in  interest  and 
not  with  the  sheriff. ii  If  tlie  sheriff  takes  a  note  or  draft  on  an 
arrest,  as  security,  it  is  illegal  and  its  transfer  is  void  i^  and  if 
taken  without  the  plaintiff's  assent,  it  is  no  payment  or  satisfaction 

1  Chamberlain  T.  Beller,  18  N.  T.   11.5;  =  Acker  v.  Burrall,  21  Wend.  605;  Bur- 
Forniquet  v.  Tegarden,  24  Miss.  96.  rail  v.  Acker,  28  Wend.  606. 

In  California  it  has  been  held  that  ^  Browning  v.  Hanford,  5  Hill  588. 

an  Indemnity  for  seizing  goods  on  *  Morton  v.  Campbell.  .37  Barb.  179. 

an  execution  will  be  good  if  the  ^  Given  v.  Driggs,  1  Caines  450;  Love 
parties  are  in  good  faith  seeking  to  v.  Palmer,  7  John,  159. 

enforce  a  legal  right;  but  that  it  ^  Conklin  v.  Dutcher,  5  Ho^v.  Pr.  386. 

will  be  otherwise  if  the  act  done  is  '  Winter  v.  Kinney,  1  N.  Y.  365. 

a  wilful  trespass,  Stark  v.  Ramsay,  *  Love  v.  Palmer,  7  John.  159. 

18  Cal.  622.     And  in  Alabama  it  »  Webber  v.  Blunt,  19  Wend.  188  ;  Love 
has  been  held  that  if  the  execution  v.  Palmer,  7  John.  159. 

is  void  a  bond  of  indemnity  against  i"  Webber  v.    Blunt,    19    Wend.    188; 
the  levy  under  it  will  also  be  void,  Winter  v.  Kinney,  1  IST.  Y.  385. 

27  Ala.  N.  S.  291.  "  Winter  v.  Kinney,  1  N.  Y.  365 

12  Strong  V.  Tompkins,  8  John.  98. 


404  BONDS    TAKEN    BY    SHERIFFS. 

of  the  judgment.^  But  if  the  plaintiff  treat  the  transaction  as  a 
payment,  the  sheriff  or  the  plaintiff  may  recover  on  the  security- 
A  bond  taken  as  temporary  security,  where  it  is  agreed  that  the 
defendant  shall  furnish  other  bail,  is  void  ;  but  the  sheriff  may  give 
it  up  to  the  surety,  and  require  new  bail,  and  if  not  given  he  may 
arrest  the  defendant  and  confine  him  until  it  is  given.^  Where 
one  has  been  suffered,  voluntarily,  to  escape,  a  bond  given  by  him 
for  the  limits  on  being  retaken  is  void  for  duress.^  A  bond  and 
warrant  to  the  sheriff  on  discharging  a  defendant  from  arrest 
on  a  capias,  together  with  *additional  charges  of  the  sheriff 
-■  as  jailer,  was  set  aside  as  leading  to  abuse  and  oppression, 
the  court  inclining  to  the  opinion  that  the  bond  was  void  as  one 
taken  by  color  of  office.*  And  so  where  a  bond  for  the  limits  has 
any  other  conditions  than  those  prescribed  by  the  statute,  it  is 
void.*  And  a  warrant  of  attorney  given  simultaneously  with  the 
bond  for  the  limits  authorizing  a  confession  of  judgment  thereon, 
is  void.®  A  bond  taken  in  a  penalty  exceeding  one  hundred 
dollars,  upon  an  arrest  upon  attachment  without  any  order  fixing 
the  bail  is  void,  as  taken  bj^  color  of  office.'  A  note  taken  by  the 
sheriif  from  a  defendant,  under  a  threat  of  selling  his  property  on 
an  execution  then  in  his  hands,  which  he  owned,  but  kept  that  fact 
concealed  from  the  defendant,  was  held  void  in  the  sheriff's 
hands.^  And  so  is  a  note,  taken  by  a  constable  as  security  for  an 
execution,  unless  it  is  ratified  by  the  plaintiff.^  A  bond,  too,  will 
be  void  though  it  be  authorized  by  the  statute,  and  be  proper  in 
form,  if  the  condition  upon  which  it  might  be  required  did  not 
exist.i" 

§  784.  As  a  general  rule,  a  bond  taken  by  an  officer-,  though  it 
be  authorized  by  the  statute,  will  be  void,  if  it  does  not  conform  to 
the  statute.ii  But  it  has  been  provided  by  statute,  that  whenever 
a  bond  is  or  shall  be  required  by  law  to  be  given  by  any  person,  in 
order  to  entitle  him  to  any  right  or  privilege  conferred  by  law,  or 
to  commence  any  proceeding,  it  shall  not  be  necessary  for  such 
bond  to  conform  in  all  respects  to  the  form  thereof  prescribed  by 
any  statute,  but  the  same  shall  be  deemed  sufficient  if  it  conform 
thereto  substantially,  and  do  not  vary  in  any  matter,  to  the  preju- 

1  The  Bank  of  Orange  Co.  v.  Wake-  ^  Dole  v.  Moulton,  1  John.  Cas.  129. 

man,  1  Cow.  46  ;  Mumford  v.  Ai-m-  '  Bank    of    Buffalo    v.    Boughton    21 

strong,  4  Cow.  5.53;  Armstrong  v.  Wend.  57.                                     ' 

Garrow,  6  Cow.  465.  '  Mills  v.  Young,  23  Wend.  314 

'•^  Bronson  v.  Noyes,  7  Wend.  188.  «  2  Cow.  Tr.  564. 

'  Thompson  v.   Loekwood,   15    John,  i"  Germond  v.  The  People  ex  rel  Tav- 

256.  lor,  1  Hill  343.                           ' 

*  Richmond  v.  Roberts,  7  John.  319.  "  The  People  v.   Meighan,  1  Hill  298  • 

'  Sullivan  v.  Alexander,  19  John.  233.  Morton  v.  Campbell,  37  Barb.  179.  ' 
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dice  of  the  rights  of  the  party,  to  whom  or  for  whose  benefit  such 
bond  shall  have  been  given. ^  Whenever  any  such  bond  ia 
defective  in  any  respect,  the  court,  officer  or  body  who  would  be 
authorized  to  receive  the  same,  or  to  entertain  any  proceedings,  in 
consequence  of  such  bond,  if  the  same  had  been  perfect,  may,  on 
the  application  of  all  the  obligors  therein,  amend  the  same  in  any 
respect ;  and  such  bond  shall  thereupon  be  deemed  valid  from  the 
time  of  the  execution  thereof.^  It  was  formerly  necessary  in  a 
replevin  bond,  to  have  two  sureties,  but  under  the  foregoing  pro- 
visions of  the  statute,  a  bond  with  one  surety  has  been  held 
good.8 

§  785.     Whenever  the  sheriff  or  any  other  officer  is  authorized 
or  required  by  law  to  take  any  sureties  or  bail,  or  to  approve  any 
*sureties  or  bail,  he  shall  be  authorized  to  administer  an  oath   r^q^o 
to  every  person  who  shall  be  offered  as  such  bail  or  surety? 
to  ascertain  his  sufficiency.* 

§  786.  It  is  provided  by  the  rules  of  the  supreme  court,  that  all 
bonds  and  undertakings  and  other  securities  in  writing,  shall  be 
duly  proved  or  acknowledged  in  like  manner  as  deeds  of  real 
estate,  before  the  same  shall  be  received  or  filed.^  Such  proof  or 
acknowledgment  must  be  made  or  taken  before  some  officer 
authorized  to  take  the  proof  or  acknowledgment  of  deeds. 

§  787.  The   residence   and   occupation    of  the  sureties  in  an 
undertaking   on   arrest   must  be  given,  and   whenever  bail    are 
•  required  to  justifj'',  they  shall  justify  within  the  county  where  the 
defendant  shall  have  been  arrested,  or  where  the  bail  reside.^ 

§  788.  The  bond  or  undertaking  on  the  arrest  of  the  defendant, 
must  be  filed  with  the  clerk  of  the  court  in  which  the  action  is 
pending,  and  must  be  duly  proved  or  acknowledged  before  it  can  be 
filed.  The  undertakings  given  on  taking  personal  property  shall, 
after  the  sureties  have  justified,  be  delivered  by  the  sheriff  to  the 
parties  for  whose  benefit  the  same  were  taken.'^ 

§  789.  Whenever  any  sheriff  is  required  by  law  to  assign  any 
bond  taken  by  him  in  the  progress  of  any  cause  or  proceeding,  to 
any  party,  and  the  office  of  such  sheriff  shall  be  vacant,  his  under 


1  [Code  Civ.  Proc,  §  729.]  6  [Supreme   Court   Rules  1888,  No.  5; 

2  [Code  Civ.  Proc.,  §  730.]  Code  Civ.  Proc,  §  810.] 

8  Shaw  V.  Tobias,  3  N.  T.  188;  Morton  «  Rule  6  Sup.  Ct. ;  Code,  §  193;  Blood  v. 

v.  Campbell,  37  Barb.  179.  Wilder,  6  How.  Pr.  447. 

*  3  E.  S.  866,  §  9;  [See  Code  Civ.  Proc.  '  Code.  §  423.      [See  Code  Civ.  Proc, 

§  843];  Reviser's  notes,  3  R.  S.,  2d  §  816.] 

ed.,  777. 
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sheriff,  or  the  person  acting  in  the  place  of  such  sheriff,  is  author* 
ized,  and  may  be  compelled  to  execute  such  assignment  in  the 
name  of  the  sheriff  to  whom  such  bond  was  given ;  which  assign- 
ment shall  be  valid  and  effectual  as  if  executed  by  such  sheriff.^ 

1  3  E.  S.  476,  §  49  ;  [4  id.  8th  ed.  p.  2646,  §  60.] 
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CHAPTER  XLI. 

ATTACHMENTS    FOB   CONTEMPT.^ 

§  790.  A  writ  of  attachment,  as  for  a  contempt,  is  process 
issued  by  a  court  or  officer  of  competent  jurisdiction,  against  a 
party  charged  with  some  offence  or  neglect  of  duty  in  the  nature 
of  a  contempt  and  commands  the  officer  to  whom  the  same  is 
directed  and  delivered  for  execution,  to  attach  and  bring'  such 
party  before  such  court  or  officer,  either  forthwith,  or  at  the  time 
mentioned  in  such  writ,  that  he  may  *make  answer  to  the  r*.o4Q 
matters  alleged  against  him.  Sucii  attachments  are  in  some 
cases  purely  ci-imiiial  in  their  character,  but  they  are  more 
frequently  merely  civil  proceedings  for  the  purpose  of  enforcing 
some  civil  remedj'.  When  the  writ  is  issued  by  a  judge  out  of 
court  it  should  be  made  returnable  before  himself  and  not  before 
one  of  the  judges  of  the  court  at  chambers.  But  the  defect  is 
amendable  and  is  waived  by  the  party  giving  a  bond.^ 

§  791.  When  the  attachment  is  issued  for  the  purpose  of  pun- 
ishing a  party  as  for  a  criminal  contempt,  and  not  merely  as  a 
means  of  enforcing  a  civil  remedy,  it  is  criminal  process,  and  may 
be  executed  at  the  same  times  and  places,  and  in  the  same  manner 
as  criminal  process.  The  sheriff  to  whom  the  same  is  directed  and 
delivered  for  execution,  may  execute  the  same,  within  or  beyond 
the  limits  of  his  county,  in  the  day  or  in  the  night,  and  on  demand 
that  tliey  be  opened  and  refusal,  may  break  open  all  doors  neces- 
sary to  execute  the  process.  To  authorize  the  execution  of  such 
process  as  criminal  process  however,  it  should  appear  upon  its  face 

1  Kelly  V.  McCormick,  28  X.  Y.  PAS. 

a  [Ariz.— K.  S.  18S7.  §§  1001,  1092.]  Miss.— Kev.    Code,  pp.  511,  614,  624; 

[Ark.— Dig.  St.  1S,'.<4,  ?  627  et  seq.]  [id.  1880,  §  1409.] 

Oal.— Dig.  1S60,  p.  '221 ;   [Deer.  Codes  Nev.— St.  1869,  p.  266. 

&  Sts.  188.5,  vol.  3,  §§  1209-1222.]  On.-Gen.    L.    311. 

[Dak.— Codes,  pp.  60,   107,   112,  131,  [Ores;.— Ann.    L.     1887,   Vol.    1,   pp. 

293,  294.]  521-r,.',2.] 

ni.— 1  St.  263;  [Rev.  Sts.    1887,   pp.  Pa.— Dig.  1861,  p.  188;    [Bright  Prud. 

78,  191,  911.]  I'ig-  1883,  Vol.  1,  pp.  324,  32.-..] 

Mich.— St.  1857,  p.  11.30;   [see  How.  [Utah.— Comp.  L.  1888,  Vol.  2,  §§  3821- 
St.  1882,  §§  3611,  5670,  6470,  6010,  3840.] 
6766.]  [WYo.-Comp.  L.  1876,  pp.  76,  128, 

Minn.— Kev.  1866,  p.  579.  136.] 
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to  have  been  issued  as  such.  Whenever  any  person  shall  be 
committed  for  any  criminal  contempt,  the  particular  circum- 
stances of  his  offence  shall  be  set  forth  in  the  order  or  warrant  of 
commitment.^ 

§  792.  The  mode  of  proceeding  as  for  contempts,  to  enforce 
civil  remedies  and  to  protect  the  rights  of  parties  in  civil  actions, 
is  pointed  out  by  the  statute.  It  is  declared  therein,  that  every 
court  of  record  shall  have  power  to  punish,  by  fine  and  imprison- 
ment, or  either,  any  neglect  or  violation  of  duty,  or  any  miscon- 
duct, by  which  the  rights  or  remedies  of  a  party  in  a  cause  or 
matter  depending  in  such  court,  may  be  defeated,  impaired, 
impeded  or  prejudiced,  in  the  following  cases : 

1.  All  attorneys,  counsellors,  solicitors,  clerks,  registers,  sheriffs, 
coroners,  and  all  other  persons  in  any  manner  duly  selected  or  ap- 
pointed to  perform  any  judicial  or  ministerial  services,  for  any 
misbehavior  in  such  office  or  trust,  or  for  any  wilful  neglect  or 
violation  of  duty  therein  ;  for  disobedience  of  any  process  of  such 
court,  or  of  any  lawful  order  thereof,  or  of  any  lawful  order  of  a 
judge  of  such  court,  or  of  any  officer  authorized  to  perform  the 
duties  of  such  judge  ; 

2.  Parties  to  suits,  for  putting  in  fictitious  bail  or  sureties,  or 
for  anj''  deceit  or  abuse  of  the  process  or  proceedings  of  the  court; 

3.  Parties  to  suits,  attorneys,  counsellors,  solicitors  and  all 
other  persons,  for  the  nonpayment  of  any  sum  of  money  ordered 
by  such  court  to  be  paid  in  cases  where  by  law  execution  cannot 
*S'im  ^®  awarded  *for  the  collection  of  such   sum ;  and  for   any 

other  disobedience  to  any  lawful   order,  decree   or  process 
of  such  court ; 

4.  All  persons  for  assuming  to  be  officers,  attorneys,  solicitors 
or  counsellors  of  any  court,  and  acting  as  such  without  authority ; 
for  rescuing  any  property  or  persons,  ^vhich  shall  be  in  the  custodv 
of  any  officer,  by  virtue  of  process  issued  from  such  court ;  for  un- 
lawfully detaining  any  witness  or  party  to  a  suit,  while  going  td, 
remaining  at,  or  returning  from,  the  court  where  such  suit  shall  be 
noticed  for  trial;  and  for  anj^  other  unlawful  interfei-ence  with 
the  process  or  proceedings  in  any  action ; 

5.  All  persons  summoned  as  witnesses,  for  refusing  or  neoieet- 
ing  to  obey  such  summons,  or  to  attend  or  be  sworn,  or  answer,  as 
such  witness ; 

1  3  R.  S.  470,  §  11;   [Code  Civ.   Proc,  30  How.  Pr.  131 ;  People  t.  Foucher, 

§   15.     [See  People  v.   Connors,   15  4  T.  A  C.  407.1 

Abb.  N.  y.  400;   De  AVitt  v.  L)c>nnis, 
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6.  Persons  summoned  as  jurors  in  any  court,  for  improperly 
conversing  with  any  party  to  a  suit  to  be  tried  at  such  court,  or 
with  any  other  person,  in  relation  to  the  merits  of  such  suit ;  for 
receiving  communications  from  any  such  party,  or  from  any  other 
person,  in  relation  to  the  merits  of  any  such  suit,  without  imme- 
diately disclosing  the  same  to  the  court ; 

7.  All  inferior  magistrates,  officers  and  tribunals,  for  disobedi- 
ence of  any  lawful  order  or  process  of  a  superior  court,  or  for  pro- 
ceeding in  any  cause  or  matter  contrary  to  Liw,  after  such  cause 
or  matter  shall  have  been  removed  from  tlieir  juiisdictioii  ;  and, 

8.  All  other  cases,  where  attachments  and  proceedings  as  for 
contempts,  have  been  usually  adopted  and  practiced  in  courts  of  rec- 
ord, to  enforce  the  civil  remedies  of  any  party  to  a  suit  in  such 
court,  or  to  protect  the  rights  of  any  such  party. ^ 

§  793.  Under  the  provisions  of  the  last  subdivision  of  the  pre- 
ceding section,  it  has  been  held  that  where  a  party  was  directed 
to  deposit  certain  books  in  the  master's  office,  with  liberty  to  the 
adverse  party  to  inspect  and  take  extracts  from  such  parts  as  re- 
lated to  certain  partnership  transactions,  ami  in  obedience  to  the 
order  the  books  were  deposited  in  the  mastei-'s  office  with  the 
parts  thereof  which  did  not  relate  to  the  partnership  transactions 
sealed  up  and  during  a  temporary  absence  of  the  master  the  ad- 
verse party  who  was  inspecting  the  books,  broke  open  the  parts 
which  were  so  sealed  up  and  which  contained  private  memoranda 
and  remarks  of  the  party  who  deposited  the  books,  in  relation  to 
his  private  business,  that  the  act  of  such  party  was  a  contempt  of 
court. ^ 

§  794.  When  any  misconduct  punishable  by  fine  and  imprison- 
ment, *as  before  mentioned,  shall  be  committed  in  the  im-  rjitqc-i 
mediate  view  and  presence  of  the  court,  it  may  be  punished 
summarily,  by  fine  or  imprisonment,  or  both,  as  hereinafter  men- 
tioned.^ The  jurisdiction  of  courts  of  record  as  to  the  person  in 
cases  of  commitment  for  contempt,  is  to  be  intended,  and  a  rule 
of  such  court,  that  a  defendant  be  committed  for  contempt,  need 
not  recite  the  prior  proceedings.  If  it  is  such  a  rule  as  the  court 
might  legally  make  under  any  supposable  state  of  circumstances, 
all  jurisdictional  steps  and  matters  of  regularity  are  to  be  presumed. 
It  is  necessary,  however,   that  the  rule   for  commitment   should 

1  2  1!.  S.  849,  §  1;  [CodeCiv.  Proc,  §8];  2267.     See  People  v.  Kelly, 24  N.  Y. 

Dias  V.  Merle,  2  Paige  Ch.  494.  74;   People   v.  Wilson,  (i4  111.  195; 

2  Dias  V.  Merle,  2  Paige  Ch.  494.  s.  c.  16  Am.  Rep.  .528;  also  article 
8  3  R.  S.  8.50,  §2;  [Code  Civ.  Proc,  §§  10,             in  7  Alb.  L.  J.  129.] 
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show  the  cause  thereof.  It  is  enough,  however,  that  the  cause  be 
substantially  stated,  though  without  technical  precision.  Courts 
of  record  may  commit  for  conteuipt  by  rule  merely,  without  other 
process,  though  inferior  courts  cannot  commit  without  a  regular 
warrant.^ 

§  795.  When  such  misconduct  is  not  so  committed,  the  court 
shall  be  satisfied  by  due  proof,  by  affidavit,  of  the  facts  charged, 
and  shall  cause  a  copy  of  such  afifidavits  to  be  seived  on  the 
party  accused,  a  reasonable  time  to  enable  him  to  make  his 
defence  ;  except  in  cases  of  disobedience  to  any  rule  or  order 
requiring  the  payment  of  money  and  of  disobedience  to  any 
subpoena.^ 

§  796.  When  any  rule  or  order  of  a  court  shall  have  been  made 
for  the  payment  of  costs,  or  any  other  sum  of  money,  and  proof  by 
.  affidavit  shall  be  made  of  the  personal  demand  of  such  sum  of  money 
of  the  party  himself,^  and  of  a  refusal  to  pay  it,  the  court  may  issue 
a  precept  to  commit  the  person  so  disobeying  to  prison,  until  such 
sum  and  the  costs  and  expenses  of  the  proceeding,  be  paid.  If  the 
party  in  contempt  is  exempt  by  statute  from  arrest  on  civil  pio- 
cess,  the  sheriff  may  refuse  to  execute  the  attacliment,  though  lie 
is  not  bound  to  take  notice  of  the  privilege  of  exemjjtion.*  But 
no  person  shall  be  imprisoned  for  tlie  nonpayment  of  interlocuting 
costs,  or  for  contempt  of  couit  in  not  paying  costs,  except  attor- 
neys, solicitors  and  counsellors  and  officers  of  courts,  when  ordered 
to  pay  costs  for  misconduct  as  such,  and  witnesses  when  ordered 
to  pay  costs  on  attachment  for  nonattendance.®  The  foregoing 
provisions  prohibiting  the  imprisonment  of  any  peison  for  interlo- 
cuting costs  unless  in  the  cases  therein  excepted,  does  not  applv 
to  those  cases  of  contempt  where  a  party  may  be  fined  for  any  mis- 
conduct productive  of  an  actual  loss  of  injury  to  the  other  party .^ 
^ocQ-i  *§  '^^T-  Attachments  as  for  contempts  as  a  means  of  en- 
forcing a  civil  I'emedy,  are  most  frequently  resorted  to  in 
the  case  of  witnesses  who  neglect  to  appear  in  pursuance  of  a 
subpoena  ;  and  agiiinst  sheriffs  and  other  officers  who  fail  to  execute 
process  or  make  return  tliereof,  according  to  the  command  of  sucli 
process.  The  mode  of  proceeding  in  the  case  of  a  Avitness  who 
makes  default,  has  already  been  pointed  out.^ 

1  The  Peojile  ex  rel.  Johnson  v.  Nevins,      *  The  People  ex  rel.  Gaston  v.  Campbeil 

1  Hill,  154.  40  N.  Y.  133.  ' 

2  3  R.  S.  8.50,  §  3.     [See  Code  Civ.  Proc.,      »  3  K.  S.  8.50,  §  4;  [Code  Civ.  Proc,  §  lo, 

§  10.]  as  amended  L.  1ST7.] 

'  Lorton  v.  Seaman,  9  Paige  Ch.  609.  <>  Livingston  v.  Fitzgorakl,  2  Barb.  396. 

'  Ante,  §  183,  et  seq" 
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§  798.  In  all  other  cases  than  those  of  disobedience  to  a  rule  or 
order  requiring  the  payment  of  money,  and  of  disobedience  to  a 
subpoena,  and  where  the  misconduct  is  not  committed  in  view  and 
presence  of  the  court,  the  court  shall  either  grant  an  order  on  the 
accused  party,  to  show  cause  at  some  reasonable  time  to  be  therein 
specified,  why  he  should  not  be  punished  for  the  alleged  miscon- 
duct ;  or  shall  issue  an  attachment  to  arrest  such  party,  and  to 
bring  him  before  such  court,  to  answer  for  such  misconduct.^ 

§  799.  The  Revised  Statutes  declare  that  where  a  rule  shall 
have  been  entered  in  any  court,  according  to  the  practice  thereof, 
requiring  any  officer  or  other  person  to  whom  any  process  of  such 
court  may  have  been  directed  and  delivered,  to  return  the  same, 
an  attachment  for  disobedience  of  such  rule  may  issue  according 
to  the  course  and  practice  of  the  court,  to  arrest  sucli  officer  or 
other  person,  to  answer  for  such  disobedience  without  special  ap- 
plication to  the  court.2  The  practice  of  the  courts,  however,  as 
now  settled,  does  not  permit  of  the  issuing  an  attachment  in  any 
such  case  without  special  application  to  the  court.  Rule  six  of 
the  rules  of  the  supreme  court  provides  that  at  any  time  after  the 
day  when  it  is  the  duty  of  the  sheriff  or  other  officer  to  return, 
deliver  or  file  any  process,  undertaking,  order  or  otlier  paper,  by 
the  provisions  of  the  Code  of  Procedure,  any  party  entitled  to 
have  such  act  done,  may  serve  on  tlie  officer  a  notice  to  return, 
deliver  or  file  such  process,  undertaking,  order  oi'  other  paper  as 
the  case  may  be,  within  ten  days ;  or  show  cause  at  a  special  term 
to  be  designated  in  said  return  why  an  attachment  should  not  be 
issued  against  him.^ 

§  800.  Sucli  notice  must  be  served  personally  on  the  sheriff,  or 
if  he  cannot  be  found,  then  it  may  be  left  at  his  office  at  any  hour 
during  which  the  same  is  by  law  required  to  be  kept  open.  If  any 
person  belonging  to  the  office  be  therein,  such  notice  or  paper 
shall  be  delivered  to  such  person ;  and  every  such  service  shall  be 
deemed  equivalent  to  a  personal  service  on  such  sheriff.  If  no 
notice  shall  have  been  filed  by  any  sheriff  with  the  county  clerk, 
of  the  place  *of  such  office  as  required,  the  service  of  the  r*qco 
notice  on  such  sheriff  may  be  made  by  leaving  it  at  the 
office  of  the  county  clerk,  with  such  clerk  or  his  deputy;  and 
the  same  shall  be  deemed  equivalent  to  a   personal  service    on 

1  3  E.   S.  851,  §  5;  [Code  Civ.  Proc,  §     "  [Supreme  Court  Eules,  1888,  No.  6; 

2269.]  Code  Civ.  Proc,  §  14.] 

2  3E.  S.  H51,§C.     [See  Code  Civ.  Proc, 

§  2270. 
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such  sheriff.i  Service  of  such  notice  upon  the  under  sheriff  or 
upon  a  deputy  of  the  sheriff,  although  he  be  the  party  in  default, 
will  not  be  a  good  service  to  bring  the  sheriff  into  contempt. 
And  when  an  action  has  been  connnenced,  service  of  any  such 
jiotice  on  the  attorney  for  the  sheriff  will  not  be  sufficient  for  that 
purpose.^  It  must  be  made  upon  the  sheriff  personally,  or  in  the 
manner  hereinbefore  pointed  out. 

§  801.  If  the  sheriff  have  any  sufficient  excuse  for  not  making 
the  return  as  required  by  law,  or  have  any  valid  defence  to  the 
application  for  an  attachment  for  such  neglect,  he  should  appear 
before  the  court  in  person  or  by  attorney  on  the  day  designated  in 
such  notice,  and  present  such  excuse  or  defence  by  affidavit  in 
answer  to  the  motion  for  an  attachment.  Thus,  if  the  paper  or 
process  which  lie  is  required  to  return,  has  never  come  to  his 
liands  or  the  hands  of  his  deputy,  he  must  show  such  fact  by 
affidavit,  and  it  will  be  a  good  answer  to  the  application.  So  if 
there  be  a  stay  of  proceedings,  by  reason  of  which  the  execution  of 
the  process  could  not  be  completed  by  the  return  day ;  or  if  there 
has  been  delay  caused  by  the  party  seeking  the  return,  or  his 
attorney;  or  if  the  officer  has  been  sick  so  that  he  could  not 
execute  and.  return  the  process  ;  or  where  the  process  is  in  the  hands 
of  a  special  deputy,  appointed  b}^  tlie  sheriff  at  the  request  of  the 
party  seeking  to  enforce  the  return ;  or  where  the  parties  to  the 
execution  have  compromised  before  the  sale,  or  any  other  like  valid 
excuse,  it  should  be  set  up  by  way  of  answer  to  the  application  for 
an  attachment.^  It  will  not  be  an  answer,  however,  to  any  such 
application,  that  the  process  was  not  received  by  the  sheriff 
himself,  but  by  a  deputy.*  Nor  is  it  a  good  answer  that  the 
defendant  in  the  action  in  which  the  execution  issued,  had  sued 
out  a  writ  of  error  to  reverse  the  judgment,  unless  there  was  a 
stay  of  proceedings.^  It  was  formerly  held  that  it  would  be  no 
answer  to  a  motion  for  an  attachment  against  the  sheriff,  that  the 
statute  of  limitations  barred  an  action  against  the  sheriff  for  not 
returning  process,  and  that  the  sheriff  would  still  be  compelled  to 
return  it.^  But  it  has  since  been  held,  that  where  the  sheriff  had 
violated  his  duty  in  allowing  money  to  be  received  and  appro- 
priated by  the  attorney  on  a  sale  of  lands  in  a  partition  suit, 
"*3541  *^^^*'  ^^^^  statute  of  limitations  will  bar  summary  proceedings 
to  compel  the  sheriff  to  make  report  and  payment  of  the 

1  Antp,  §  23.  6  The  People  v.  Allen,  9  Wend.  224. 

^  f  !o(le,  §  418.  8  The  People  ex  rel.  Southwick  v.  Ever- 
3  Ante,  §  427.  est,  4  Hill  71. 

^  The  People  v.  Brown,  6  Cow.  41. 
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money,  where  the  statute  would  be  a  bar  to  an  action  for  the  non- 
payment of  the  money .^  Delay,  unless  there  has  been  gross 
negligence,  to  the  prejudice  of  the  sheriff  will  not  be  a  valid 
excuse.^  If  the  sheriff  has  no  valid  excuse  for  not  returning  the 
process,  at  the  proper  time,  he  should  do  so  as  soon  as  he  is  notified 
to  return  the  same,  and  give  the  party  notice  thereof.  If  he  does 
so  before  the  time  at  which  he  is  required  to  show  cause,  no 
attachment  will  be  granted.  But  if  the  party  has  suffered  injury 
by  such  neglect,  he  will  seek  his  remedy  by  action. 

§  802.  If  the  sheriff  lias  no  valid  excuse  for  not  returning  the 
paper  or  process  ;  and  if  he  neglects  to  return  the  same  before  the 
time  at  which  he  is  required  to  show  cause  wliy  an  attachment 
should  not  issue  against  him  for  such  neglect,  the  court  at  which 
he  is  so  required  to  show  cause,  on  due  proof  of  the  service  of  the 
notice  upon  such  sheriff,  and  of  such  motion,  and  of  the  default  of 
the  sheriff  to  make  such  return,  will  grant  an  attachment  against 
him  to  bring  him  up,  in  order  that  he  may  be  punished  for  such 
contempt. 

§  803.  When  the  attachment  is  so  issued  by  the  special  order  of 
the  court,  a  certificate  to  that  effect  shall  be  indorsed  thereon  by 
the  clerk  of  the  court.  And  tlie  court  shall  direct  the  penalty  in 
which  the  defendant  shall  give  bond  for  his  appearance  to 
answer.^  Such  order  is  indorsed  on  the  attachment,  and  is  signed 
by  the  presiding  judge  of  the  court.* 

§  804.  When  the  attachment  is  against  the  old  sheriff,  or  any 
other  person,  it  is  issued  to  the  present  sheriff.^  If  it  is  against 
the  present  sheriff  it  is  issued  to  one  of  the  coroners  of  the  same 
county.®  If  the  attachment  be  against  one  for  disobedience  to  a 
subpoena,  it  may,  as  has  been  already  seen,  be  issued  to  the  sheriff 
of  the  county  where  the  court  is  sitting,  who  may  execute  the 
process  in  any  part  of  the  state.'^  But  in  all  other  cases,  the  attach- 
ment should  be  issued  to  an  officer  of  the  county  where  the  party 
in  contempt  may  be.  In  the  case  of  attachments  issued  by 
surrogates'  courts,  it  is  provided  by  statute  that  the  process  shall 
be  so  issued.^ 


1  Van  Tassel  v.  Van  Tassel,  31  Barb.  v.  Boughton,  21  "Wend.  57;  People 

439.  V.  Muuroe,  21  Wend.  57.] 

■^  Sewell  421.  «  2  E.  S.  851,  §  10. 

8  2  E.  S.   852,  §  14  ;   [Code  Civ.  Proc,  ^  Anon.  23  Wend.  102. 

§2275.     See  Matter  of  Whitmark,  15  ^  3  e.  g.  741,  §  109;  Code,  §  419;  [Code 
N.  Y.  St.  Eep.  745;  Matter  of  Wat>  Civ.,  Proc.  §  172.] 

son,  3  Cans.  408;  Bank  of  Buffalo  '  Ante,  §  185. 

8  Ante,  §  765. 
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§  805.  Writs  of  attachment,  in  such  cases,  though  they  are  in 
form  criminal  process,  cannot  be  executed  like  criminal  process. 
They  are  said  to  be  analogous  to  mesne  process,  and  the  same  rules, 
so  far  as  they  can  be  applicable,  govern  their  execution.  They 
^qrr-,  may  be  served  *in  the  night  or  day,  but  not  upon  Sunday, 
-'  nor  can  tlie  outer  door  of  a  dwelling  be  broken  open  to 
come  at  the  party  to  make  the  arrest. 

§  806.  Upon  arresting  any  defendant  upon  an  attachment  to 
answer  for  any  alleged  misconduct,  if  no  sum  be  specified  in  which 
the  defendant  shall  be  held  to  bail  on  such  writ,  he  shall  not  be 
entitled  to  be  discharged  from  the  arrest  thereon  upon  executing 
any  bond,  or  in  any  other  manner  unless  upon  the  special  order  of 
the  court  issuing  the  attachment,  but  the  officer  making  the  arrest 
shall  keep  the  defendant  in  his  actual  custody,  and  shall  bring 
him  personally  before  the  court  issuing  the  attachment ;  and  shall 
keep  and  detain  him  in  his  custodj%  until  such  court  shall  have 
made  some  order  in  the  premises. ^  If  sucli  sum  be  indorsed  on 
the  writ,  the  defendant  may  be  discharged  upon  executing  the 
bond  as  hereinafter  mentioned.^ 

§  807.  Whenever  an  officer  is  required  to  keep  any  person  ar- 
rested upon  attachment,  in  actual  custody,  and  to  bring  him  per- 
sonally before  any  court,  the  inability  from  sickness  or  otherwise, 
of  such  person  to  attend  such  court  personally,  shall  be  a  sufficient 
excuse  for  not  bringing  him  before  such  court.  Nor  shall  any 
such  officer  be  required  in  any  case,  to  confine  any  person  awested 
upon  an  attachment  to  answer  for  misconduct,  in  any  prison,  or 
otherwise  to  restrain  hiui  of  his  personal  liberty,  except  so  far  as 
shall  be  necessary  to  secure  his  personal  attendance.^  Jurisdiction 
of  the  person  once  acquired,  by  arrest  under  an  attachment  for 
contempt,  continues  while  the  case  is  under  examination,  whether 
the  defendant  remain  in  actual  custody  or  not. 

§  808.  It  has  already  been  seen  that  a  party  charged  with  con- 
tempt, who  is  in  custody,  may  be  brought  up  on  habeas  corpus  to 
answer  for  such  contempt.* 

§  809.  In  cases  where  a  sum  shall  have  been  indorsed  on  any 
attachment  issued  by  the  special  order  of  the  court,  the  defendant 
shall  be  discharged  from  arrest  on  such  attachment  on  executing 


1  3  R.  S.  851,  §§  12-14;  [Code  Civ.  Proc. ,  §  227(5] ;  The  People  ex  rel.  Johnson 

§  2276] ;  The  People  ex  rel.  Johnson  v.  Nevins,  1  Hill,  154. 

V.  Nevins,  1  Hill,  154.  ^  Ante,  §  (;47.     [See   Code  Civ.    Proc. 

2  Post,  §  809.  §  2278.1 
s  .3  R.  S.  855,  §  37;  [Code   Civ.  Proc, 
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and  delivering  to  the  ofScer  making  the  same,  at  any  time  before 
the  return  day  in  such  writ,  a  bond,  with  two  sufficient  sureties, 
in  the  penalty  indorsed  upon  such  attachment,  to  such  officer,  by 
his  name  of  office  and  his  assigns,  with  a  condition  that  the  de- 
fendant will  appear  on  the  return  of  such  attacliment,  and  abide  the 
order  and  judgment  of  the  court  thereupon. ^  It  is  the  officer's  duty 
to  prepare  the  bond  iu  such  case,  as  by  the  sheriff  on  arrests  on  mesne 
process.^  And  it  is  also  his  duty  to  see  that  the  sureties  are  suf- 
ficient, otherwise  he  may  be  liable  to  the  *party  aggrieved,  r*or(^ 
for  the  damages  he  may  sustain,  should  theyprove  otherwise.^  ' 
On  returning  the  attachment,  the  officer  executing  the  same  chall 
return  the  bond  taken  of  the  defendant,  which  shall  be  filed  with 
such  attachment.*  If  the  bond  has  only  one  surety,  it  will  be 
irregular,  but  not  void,  and  though  tlie  party  in  interest  may  re- 
fuse to  accept  it  and  treat  tlie  discharge  of  the  defendant  as  an 
escape,  yet,  if  he  elects  to  receive  it,  the  bond  will  be  good.^ 

§  810.  The  sheriff  or  other  officer,  to  whom  any  attachment 
shall  be  delivered  for  execution,  shall  return  the  same  by  the  re- 
turn day  specified  therein,  without  any  previous  rule  or  order  for 
that  purpose.  If  the  defendant  has  been  released  upon  the  giving 
a  bond  as  hereinbefore  mentioned,  such  attachment  and  bond  are 
usually,  in  practice,  returned  directly  to  the  attorney  wlio  issued 
the  writ ;  but  the  more  regular  course  would  be  to  return  the 
same  to  the  clerk  of  the  court,  before  which  tlie  same  is  return- 
able. If  the  defendant  is  not  entitled  to  be  discharged  on  giving 
bail,  or  if  he  neglects  or  refuses  so  to  do,  the  sheriff  or  officer  must 
bring  such  defendant  personally  before  the  court,  and  make  re- 
turn to  the  court,  of  his  proceedings  under  the  writ. 

§  811.  In  case  of  default  in  returning  the  writ,  an  attachment 
may  be  issued  against  such  officer  of  course,  upon  being  allowed 
by  a  judge  of  the  court,  or  by  some  officer  authorized  to  perform 
the  duties  of  such  judge,  upon  proof  of  such  default ;  and  in  such 
allowance,  the  cause  of  issuing  the  same  shall  be  stated,  and  that 
the  defendant  is  not  to  be  discharged  upon  bail,  or  in  any  other 
manner  but  by  the  order  of  the  court.^  Though  the  attachment 
be  returnable  at  a  particular  hour,  the  officer  holding  it  is  not 
compelled  to  return  it  at  the  hour,  except  by  order  of  the  court, 
if  he  be  present.     If  he  is  absent  an  order  of  course  for  an  attach- 

i  3  R.  S.  851,  §  13;   [Code  Civ.  Proc,  ^  3  R.  S.  852,  §  10;  [Code  Civ.  Proc,  § 

S  2277.1  227!).] 

2  The  People  ex  rel.  Griffith  v.  Elmer,  8  '  Morton  v.  Campbell,  37  Barb.  179. 

Paige  Ch.  85.  °  Tlie  People  ex  rel,  Grifflth  v.  Elmer,  3 
8  Post-,  §  sao. '      '  Paige  Ch.  85. 
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ment  will  be  irregular  if  entered   before   the  adjournment  of  the 
sittings  of  the  day.^ 

§  812.  Under  the  old  practice,  where  the  sheriff  was  attached 
for  not  returning  an  execution,  or  any  other  default  in  the  dis- 
charge of  the  duties  of  his  office,  he  had  four  days  in  term,  after 
the  return  day  of  the  attachment  against  him,  to  appear  and  an- 
swer thereto.^  It  was  necessary  that  he  should  be  called  twice  in 
full  term,  on  the  two  non-enumerated  motion  days  next  succeeding 
or  including  the  return  day,  before  any  bond  given  by  him  on  his 
arrest,  could  be  ordered  to  be  prosecuted.^  The  Code  of  Proce- 
^orrr-i  dui'e  and  rules  of  the  supreme  *court  have  changed  the  prac- 
tice, however,  in  such  a  manner  as  to  render  it  impossible  to 
follow  the  former  course.  Now  attachments  in  tlie  supreme  court 
must  be  made  returnable,  not  as  formerl}-,  at  a  general  term 
thereof,  but  at  a  special  terta,  in  which  there  are  no  non-enumerated 
motion  days.  The  course  pursued  in  the  different  districts  is  not 
well  defined,  but  it  would  seem  clear  that  no  order  to  prosecute 
the  bond  would  be  valid  before  the  close  of  the  sitting  of  the  court 
on  the  return  day  of  the  attachment. 

§  813.  When  any  defendant  arrested  upon  an  attachment  shall 
have  been  brought  into  court,  or  shall  have  appeared  therein,  if  he 
does  not  admit  the  contempt,*  the  court  shall  cause  interrogatories 
to  be  filed,  specifying  the  facts  and  circumstances  alleged  against 
the  defendant,  and  requiring  his  answer  thereto  ;  to  which  the 
defendant  shall  make  written  answers  on  oath,  -within  such  reason- 
able time  as  the  court  shall  allow.  The  court  may  receive  any 
affidavits  or  other  proofs,  contradictory  of  the  answer  of  the 
defendant,  or  in  confirmation  thereof ;  and  upon  the  original 
affidavits,  such  answers  and  such  subsequent  proof,  shall  de- 
termine whether  the  defendant  has  been  guilty  of  the  misconduct 
alleged.  5 

§  814  If  the  court  shall  adjudge  the  defendant  to  have  been 
guilty  of  the  misconduct  alleged,  and  that  such  misconduct  was 
calculated  to,  or  actually  did  defeat  impair,  impede,  or  prejudice 
the  rights  or  remedies  of  any  party  in  a  cause  or  matter  depending 
in  such  court,  it  shall  proceed  to  impose  a  fine  or  to  imprison  him, 
or  both,  as  the  nature  of  the  case  shall  require ;  but  the  court  may 
in  its  discretion,  (in  case  of  inability  to  perform  the  requirements 

1  The  People  ex  rel.  Hunt  v.  Wheeler,      *  The  Albany  City  Bank  v.  Sclienner- 

7  Paige  Ch.  433.  horn,  9  Paige  Ch.  872. 

2  Anon.   3  Wend.  423.  "  3  R.  S.  852,  §  19;  [Code  Civ.  Proc.,  § 
'  The  People  ex  rel.  Oakley  v.  Acker,  2280.J 

20  Wend.  612. 
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imposed,)  relieve  the    person  or  persons  so  imprisoned,  in  such 
manner  and  upon  sucli  terms  as  it  shall  deem  just  and  proper.i 

§  815.  If  an  actual  loss  or  injury  shall  have  been  produced  to 
any  party,  by  the  misconduct  alleged,  a  fine  shall  be  imposed 
sufficient  to  indemnify  such  party,  and  to  satisfy  his  costs  and 
expenses,  which  shall  be  paid  over  to  him  on  the  order  of  the 
court.  And  in  such  case  the  payment  and  acceptance  of  such  fiue, 
shall  be  an  absolute  bar  to  any  action  by  such  aggrieved  party  to 
recover  damages  for  such  injury  or  loss.  In  all  other  cases  the  fine 
shall  not  exceed  two  hundred  and  fifty  dollars,  over  and  above 
the  costs  and  expenses  of  the  proceedings.^ 

§  816.  When  the  misconduct  complained  of  consists  in  the 
omission  to  perform  some  act  or  duty,  which  it  is  yet  in  the  power 
of  the  *defendant  to  perform,  he  shall  be  imprisoned  only,  r^qco 
until  he  shall  have  performed  such  act  or  duty,  and  paid 
such  fine  as  shall  be  imposed,  and  the  costs  and  expenses  of  the 
proceedings.  In  such  case  the  order  and  process  of  commitment 
shall  specify  the  act  or  duty  to  be  performed,  and  the  amount  of 
the  fine  and  expenses  to  be  paid.^ 

§  817.  In  all  other  cases,  where  no  special  provision  is  otherwise 
made  by  law,  if  imprisonment  be  ordered,  it  shall  be  for  some 
reasonable  time,  not  exceeding  six  months,  and  until  tlie  expenses 
of  the  proceedings  are  paid  ;  and  also  if  a  fine  be  imposed,  until 
such  fine  be  paid  ;  and  in  the  order  and  process  of  commitment, 
the  duration  of  such  imprisonment  shall  be  expressed.*  The  order 
for  commitment  must  designate  the  particular  misconduct  of  which 
the  defendant  is  convicted.* 

§  818.  If  a  defendant  against  whom  an  attachment  shall  have 
been  issued  and  returned  served,  do  not  appear  on  the  return  day 
thereof,  the  court  may  either  award  another  attachment,  or  niaj"- 
order  the  bond  taken  on  the  arrest  to  be  prosecuted,  or  both.^ 
Such  order  shall  operate  as  an  assignment  to  the  bond  to  any 
aggrieved  party  who  shall  be  atithorized  by  tlie  court  to  prosecute 
the  same,  and  such  party  may  maintain  an  action  thereon  in  liis 
own  name,  as  assignee  of  the  sheriff  or  ofBcer  to  whom  the  same 

I  3  R.  S.  852,  §  20;   [Code  Civ.  Proc,  §      «  [Code  Civ.  Proc,  §  2-2S8.     See  Brusli 

2281.]  V.  Lee,  1  Abb.  Ct.  App.  Dec.  23S; 

23   R.   S.   858,   §§  21,   22;   [Code   Civ.  Rugg  v.  Spencer,  5'.i  Barb.  .383,  3'.ni; 

Proc,  §  2284.]  Burton  v.  Butts,  32  How.   Pr.  4.")(i; 

3  3  R.  S.  8."j3,  §§  23,  24;  [Code  Civ.  Proc,  People  v.  Monroe,  15  How.  Pr.  494; 

§2285.]  City  of  Albany  v.  Schermerborn,  9 

«  3  E.  S.  853,  §  25;    [Code  Civ.  Proc,  Paige  Ch.  372;  Banlc  of  Buffalo  v. 

§  2285.]  Boughton,    21   Wend.   57;   Anony- 

5  De  Witt  V.  Dennis,  30  How.  Pr.  131.  mous,  3  Wend.  423.] 
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was  given,  in  the  same  manner  as  in  other  actions  on  bonds,  with 
condition  to  perform  covenants  other  than  for  the  payment  of 
money.  The  measure  of  damages  to  be  assessed  in  such  action 
shall  be  tlie  extent  of  the  loss  or  injury  sustained  by  such  ag- 
grieved party,  by  reason  of  tlie  misconduct  for  which  the  attach- 
ment was  issued,  and  his  costs  and  expenses  in  prosecuting  such 
aiLaclmient.^ 

§  819.  If  tliere  be  no  party  aggrieved  by  ihe  misconduct  for 
wliich  the  attachment  was  issued,  the  court,  in  case  the  defendant 
shall  fail  to  appear  according  to  the  condition  of  the  bond  taken 
on  the  arrest,  shall  order  the  same  to  be  prosecuted  by  the  attorney 
general  or  by  the  district  attorney  of  the  county  in  which  the  bond 
was  taken,  in  the  name  of  the  ofi&cer  who  took  such  bond.  In  such 
ease  the  whole  penalty  of  the  bond  shall  be  forfeited  and  recovered, 
and  from  the  moneys  collected  thereon,  the  court  shall  order  such 
sum  to  be  paid  to  the  party  prosecuting  the  attachment  as  the  court 
ordering  the  prosecution  shall  think  jaroper,  to  satisfj'  the  costs  and 
expenses  incurred  by  him,  and  to  compensate  him  for  an}'  injury 
he  may  have  sustained  by  the  misconduct  for  which  snch  attach- 
^qcQ-i  ment  was  issued,  *and  the  residue  of  such  moneys  shall  be 
paid  into  the  treasury  of  the  state .^ 
§  820.  If  on  the  return  of  executions  duly  issued  upon  any 
judgment  obtained  on  such  bond,  it  shall  appear  that  the  sureties 
taken  therein  were,  at  the  time  of  taking  them,  insufficient,  and 
that  the  officer  receiving  them  had  reasonable  grounds  to  doubt 
their  sufficiency,  he  shall  be  liable  in  an  action  on  the  case,  to  the 
party  aggrieved,  who  may  have  prosecuted  such  suit,  for  the 
amount  of  the  judgment  recovered  by  him,  and  for  his  costs  and 
expenses  in  such  suit ;  or  if  such  suit  was  brought  by  the  attorney 
general,  or  a  district  attorney,  an  action  on  the  case  may  in  like 
manner  be  brought  by  them,  in  the  name  of  the  people  of  this 
state,  for  the  amount  of  the  judgment  so  recovered  ;  and  the  same 
disposition  of  the  moneys  collected  in  such  action  on  the  case 
against  such  officer,  shall  be  made  as  directed  in  the  last  section.^ 
§  821.  Persons  proceeded  against  under  the  provisions  of  the 
statute  concerning  proceedings  as  for  contempts,  to  enforce  civil 
remedies  and  to  protect  the  rights  of  parties  in  civil  actions,  shall 
notwithstanding,  be  liable  to  indictmentfor  the  same  misconduct, 

1  3  R.  S.  853,  §§  27-29;  [Code  Civ.  Proc,  §  2290.     See  King  v.  Flymi,  37  Hun, 

§  2284.]  831.] 

2  3K.S.854,§§30,31;  [Code  Civ.  Proc,      •>  3  R.  S.  8.54,  §  32;    [Code  Civ.  Proc. 

§  2291.]  ' 
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if  it  be  an  indictable  offence ;  but  the  court  before  which  a  convic- 
tion shall  be  had  on  such  indictment,  shall  take  into  consideration 
the  punishment  before  inflicted,  in  forming  its  sentence.^ 

§  822.  When  any  misconduct  which,  by  the  provisions  of  the 
said  statute  may  be  punished  by  fine  or  imprisonment,  shall  have 
occurred  at  any  circuit  court,  or  in  reference  to  any  process  or 
proceedings  pending  in  or  returnable  to  such  court,  and  which 
shall  not  have  been  punished  by  such  court,  the  supreme  court 
shall  have  the  same  jurisdiction  and  power  to  inquire  into  and 
punish  the  same  as  if  such  misconduct,  had  occurred  in  the  supreme 
court,  or  in  reference  to  any  process  or  proceedings  therein.^ 

§  823.  When  the  sheriff  is  attached  for  not  returning  an  execu- 
tion, and  he  is  fined  the  amount  thereof,  if  he  would  protect  him- 
self against  loss,  he  should  at  the  time  of  the  imposition  of  the 
fine,  apply  to  the  court  that  he  be  subrogated  in  the  place  of  the 
plaintiff  in  the  execution,  or  for  such  other  relief,  as  under  the 
circumstances  of  the  case  he  may  be  entitled  to.  If  it  is  not  a 
wilful  and  corrupt  case  of  misconduct,  proper  relief  will  be  granted. 
But  if  the  money  is  paid  in  pursuance  of  the  order  of  the  court, 
without  some  relief  of  the  kind,  the  sheriff  will  be  without 
remedy.  The  payment  of  the  fine  will  be  a  satisfaction  of  execu- 
tion, and  the  sheriff  will  not  be  entitled  to  *recover  the  r^ggQ 
amount  of  the  defendant.  And  if  he  takes  an  assignment 
of  the  judgment,  or  procures  another  to  do  so  for  his  benefit, 
it  is  questioned  whether  he  can  enforce  it.^ 

1  3  K.  S.  853,  §  26;  [Code  Civ.  Proc,      »  Ante,  §  427;  Carpenter  v.  Stillwell,  11 

§  2287.]  N.  Y.,  61. 

2  3  R.   S.  853,  §  33;  [Code  Civ.  Proc, 

§  2892.] 
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CHAPTER   XLII. 

ACTIONS   BY    SHEKIPFS. 

§  824.  Sheriffs,  coroners  and  constables  may  maintain  an  action 
for  the  recovery  of  tiie  fees  to  which  they  may  be  entitled  by  law, 
for  any  service  performed  by  them.  If  no  fee  is  prescribed  bylaw 
for  the  particular  service,  and  they  are  not  required  to  discharge 
the  duty  without  compensation,  then  they  are  entitled  to  recover 
a  reasonable  compensation  therefor. ^  And  such  action  may  be 
maintained  either  against  the  party  for  whom  the  service  was 
rendered,  or  against  his  attorney  in  the  action  or  proceeding.^  But 
if  the  oiScer  elects  to  look  to  the  attorney  exclusively,  and  gives 
him  the  whole  credit,  he  cannot  afterwards  resort  to  the  party.* 
In  an  action  for  his  fees,  the  officer's  return  to  the  process  will  be 
prima  facie  evidence  that  the  service  was  rendered,  and  of  the 
amount  of  fees.*  But  an  officer  cannot  maintain  an  action  on  a 
promise  of  extra  compensation  for  extra  services,  although  he 
renders  services  beyond  what  was  legally  required  of  him.^  This 
is  so,  however,  only  in  the  cases  where  a  fee  certain  is  given  for 
the  service,  and  -not  where  the  officer  is  entitled  to  a  reasonable 
compensation  for  his  services,  as  he  is  in  all  cases  where  no  fee 
is  iixed  by  law,  or  he  is  not  prohibited  from  receiving  compen- 
S'ation  therefor.^  Where  the  officer  attaches  property  by  direction 
of  the  creditor,  and  thereby  makes  himself  personally  liable  for  the 
charges  for  the  storage  thereof,  he  may  recover  the  same  of  the 
creditor. 

§  825.  When  any  person  shall  usurp,  intrude  into  or  unlawfullv 
hold  or  exercise  the  office  of  sheriff,  coroner  or  constable,'^  an  action 
may  be  brought  by  the  attorney  gejieral  in  the  name  of  the  people 
of  the   state,  or  upon  the   relation  or  information  of    the  pei-sou 

'  Smith  V.  Birdsall,  9  John.  .128;  1  Cow.  «  Smith  v.  Birdsall,  9  Jolm.  .S28:  The 

Tr.  140.  Teople  ox  rel.  Hilton  v.  Supervisors 

2  Adams  V.  Hopkins,  5  John.  2.52;  Jack-  of  Albany,  12  Wend.  257;  Super- 
son  ex  d.  Anderson  v.  Anderson,  visorsof  Onondaga  Comity  v.  Briijes, 
4  Wend.  474.  2  Donio,  41. 

8  Osterhout  v.  Day,  9  John.  114.  '  Code,  §432,  subd.  1;  [Code  Civ.  Proc, 

'  Cow.  &  Hill's  notes,  lOO:?.  §  1948. 

^  [Code  Civ.  Proc,  §  3280]  ;  Hatch  v. 
Mann,  15  Wend.  44. 
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having  an  interest  in  the  question,  whose  name  in  such  case  shall  be 
joined  with  the  people,  as  plaintiff.^  In  addition  to  the  statement  of 
the  cause  of  action,  there  may  also  be  set  fortli  in  the  coiuplaint  the 
name  of  the  *person  rightfully  entitled  to  the  office,  with  a  state- 
ment of  his  right  thereto,  aud  upon  proof  by  affidavit,  that  rjitofj-i 
the  defendant  has  received  fees  or  emoluments  belonging 
to  the  office,  aud  by  means  of  his  usurpation  thereof,  an  order  may 
be  granted  by  a  judge  of  the  supreme  court,  for  the  arrest  of  such 
defendant,  and  holding  him  to  bail,  and  thereupon  he  shall  be 
arrested  and  held  to  bail,  in  the  manner  and  with  the  same  effect, 
and  subject  to  the  same  rights  and  liabilities,  as  in  other  civil 
actions,  where  the  defendant  is  subject  to  arrest.^  In  every  such 
case,  judgment  shall  be  rendered  upon  the  right  of  the  party  so 
alleged  to  be  entitled,  or  only  upon  the  right  of  the  defendant,  as 
justice  shall  require.^  If  the  judgment  be  rendered  for  the  person 
so  claiming  the  office,  he  shall  recover  costs,*  and  shall  be  entitled, 
after  taking  the  oath  of  office,  and  executing  the  official  bond  to 
take  upon  himself  tlie  execution  of  the  office,  and  he  may  obtain 
possession  of  the  books  and  papers  belonging  to  the  office  in  the 
manner  heretofore  pointed  out.^  And  he  may  recover,  by  action, 
the  damages  vsrliicii  he  shall  have  sustained  by  reason  of  the  usurp- 
ation by  the  defendant,  of  the  office.''  In  addition  to  a  judgment 
of  ouster  and  for  costs  upon  the  information,  the  court  maj^also,  in 
its  discretion,  fine  such  defendant  a  sum  not  exceeding  two  thou- 
sand dollars,  vi^hich  fine,  when  collected,  shall  be  paid  into  the 
treasury  of  the  stated 

§  826.  When  goods  and  chattels  have  been  duly  levied  on  or 
attaclied  by  an  officer,  under  valid  process  against  the  owner  there- 
of, or  ao'ainst  one  having  an  interest  therein  subject  to  levy  under 
execution,  or  seizure  under  attachment,  the  officer  holding  such 
process  thereby  acquires  a  special  property  in  such  goods  and  chat- 
tels so  levied  on  or  attached,  and  may  maintain  an  action  against 
any  one  who  interferes  therewith,  or  injures  them,  or  removes 
them,  or  converts  them  to  his  own  use.^ 

§  827.  If,  however,  the  goods  are  under  a   previons  levy,  by  a 

1  Code,  §  4,34.  "  Code,  §  4.'5n ;   [Code Civ.  Proc,  §  1053.] 

2  Code,  §43.5;   [Code  Civ.  Proc.,  §  1949.]      '  Code,  §  441;   [Code  Civ.  Proc,  §  1956.] 

3  Code,  §436;  [Code  Civ.  Proc,  §§  1949,      »  Barlcer  v.  Miller,  6  Jolm.  195;  Lock- 

1956.]  wood  V.  Bull,  1  Cow.  322;  Earl  v. 

4  Code   §4-11.  Camp.   16    Wend.   562;   Dezell    v. 
s  Ante',  §§  8,  680  ;  Code,  §§  437,  438;  1  Odell.'  3    Hill,    215  ;    Sewell,   429; 

R.  S.  416,  §§  62,  68 ;  [Code  Civ.  Proc ,  Watson  191. 

§§  1951,  1952.] 
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different  officer,  under  process  issuing  from  a  different  jurisdic- 
tion, a  subsequent  levy  will  give  the  officer  no  lien  thereon,  and 
he  cannot  maintain  any  action  founded  on  such  levy .^  And  if  the 
property  was  not  subject  to  the  execution,  the  officer  cannot  main- 
tain trespass  against  the  owner,  either  for  forcibly  resisting  the 
levy  or  for  rescuing  the  goods.^  But  the  owner  would  not,  in 
^occ}-]  such  case,  be  justified  in  *committing  an  assault  upon  the 
officer  when  making  such  levy,  though  he  may  retake  his 
goods  peaceably  if  he  can.^ 

§  828.  The  taking  a  bond  or  receipt  from  a  third  person,  for 
the  goods  levied  on,  or  attached,  conditioned  that  they  shall  be 
forthcoming  when  demanded  by  the  sheriff,  or  to  pay  the  debt, 
does  not  divest  the  officer  of  his  special  interest  in  the  property, 
but  he  may  repossess  himself  of  it,  for  the  purpose  of  selling  it  or 
returning  it  to  the  owner,  and  he  may  maintain  an  action  for  it 
if  taken  by  a  third  party.*  And  if  such  receiptor  refuse  to  deliver 
it  at  the  time,  the  sheriff  may  maintain  an  action  against  him  for 
the  goods,  or  for  the  amount  agreed  to  be  paid.  And  it  will  not 
be  a  defence  that  the  levy  was  excessive  nor  the  goods  of  less 
value  than  the  amount  agreed  to  be  paid.  Nor  can  the  receiptor 
defend  upon  the  ground  that  the  goods  were  his  own  or  the  prop- 
erty of  another.5  And  where  partnership  property  was  levied 
on  as  against  one  member  of  the  firm,  and  was  receipted  to  the 
officer  by  the  fii'm,  they  were  not  allowed  to  show  that  the 
property,  after  the  giving  the  receipt,  was  applied  to  the  pur- 
poses of  the  firm.6  Where  the  execution  was  for  the  col- 
lection of  a  military  fine,  it  was  held  to  be  a  good  defence 
to  an  action  against  the  receiptor,  that  the  court  had  no  jur- 
isdiction.' So  if  the  officer  be  a  constable,  and  he  does  not 
demand  the  property  of  the  receiptor  within  the  life  of  the  execu- 
tion, he  loses  his  lien  and  the  riglit  of  possession  of  the  goods.s 
But  removing  a  cause  by  a  certiorari  is  not  a  good  defence  for 
not  delivering  the  goods  at  the  time.9  Where  the  property  is 
taken  out  of  the  receiptor's  hands  by    any  person  other   than   the 

'  ^^Th~T20WoZ\T'  °"''°''      °  ^  ^T-  '^'■-  ^23=  Dillenbaoh  V.  Jerome.  7 
V.  naicomt,  ZO  Wend.  41.  Oow    "04-  Tlpypll  v    Orloll    Q   Vlu^ 

^  Dezell  V  Odell,  3  Hill,  215;  Watson,  S.'^T  Ba\tia?V^^  HamiHonSI  Til'. 

Fick.    Mass.)  133.  jj   2,38-   Oornpll  v   "natin    qQ  w  V 

8  The  People  v.  Cooper,  13  Wend.  379 •  "o       '         ^  '  ''  "''^"''  ^^  ^-  ^• 

Spencer  v  McGowan  13  Wend.  256.'  ^  Burrail  v.  Acker,  23  Wend.  606. 

Burrail  v^   Adcer    23   Wend.   «l(l;   1  7  du^i      ^_  Hunting,  2  Denio,  643. 

Cow.  Ti-.  323;   Hawkins  v.  Kings-  s  grown  v.  Cook,  9  John.  361. 

lf?f-li  o?n     '        '     '^^*'"  ^-  *^''®"'  '  Blanchard  v.  Myers,  9  John.  68. 
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officer  who  holds  the  receipt,  such  receiptor  may  maintain  an  ac- 
tion against  such  person  therefor,  unless  the  property  was  not 
subject  to  the  levy,  and  the  same  was  taken  by  the  rightful 
ownei-.i 

§  829.  An  officer  cannot  maintain  an  action  against  a  strangej 
for  taking  any  property  levied  on  by  hiin,  after  he  has  made  a  re- 
turn upon  the  execution,  by  which,  by  order  of  tlie  plaintiff,  he 
has  formally  released  tlie  levy.^  But  where  such  officer  has  been 
induced  to  release  sucli  levy  by  a  pretended  claim  to  such  prop- 
erty by  another,  the  court,  even  after  a  return  of  nulla  bona  in 
such  case,  will  direct  such  return  to  be  stricken  out,  and  will  sus- 
tain an  action  against  such  party  for  the  property. 

§  830.  In  all  actions  for  the  taking  or  the  injuring  of  r^oeo 
property  levied  on,  the  officer's  indorsement  upon  the  ex- 
ecution of  such  levy,  is  sufficient  evidence,  prima  facie,  of  the  levy 
and  possession,  and  to  identify  the  property,  unless  the  execution 
is  impeached  as  void.^  And  he  may  alter  the  return  at  any  time 
before  filing,  or  the  court  will  permit  liim  to  alter  it  after  it  is  filed, 
if  necessary,  so  as  to  specify  the  particular  property  levied  on.* 
Where  the  suit  is  against  a  mere  stranger,  for  interfering  with  prop- 
erty levied  on  who  has  no  title  thereto,  the  officer  is  not  bound 
to  show  a  judgment.  His  execution,  with  his  indorsement  tlrere- 
on  is  sufficient.^  But  if  the  sheriff  has  no  prior  possession,  even 
an  officious  stranger  may  defeat  the  action  by  showing  that  the 
process  was  void,  as  having  been  issued  upon  a  judgment  obtained 
without  jurisdiction.^  His  indorsement  of  levy  and  possession  is 
sufficient  in  the  first  instance,  but  where  tlie  process  is  impeached 
as  void  for  any  cause,  if  he  Would  maintain  his  action  on  the 
ground  of  prior  possession,  he  must  show  such  jiossession  by  other 
evidence.'^  If  it  appears  clearly  that  the  suit  by  the  officer  is  for 
the  benefit  of  the  plaintiff,  a  valid  judgment  should  be  shown.* 

§  831.  Where  an  action  is  brought  by  an  officer  against  one  who 
has  converted  or  removed  goods  and  chattels  levied  on,  the  meas- 
ure of  damages  is  the  extent  of  the  officer's  lien  upon  the  goods 
under  his  process.  His  title  is  special  and  he  can  only  recover  the 
amount  of  the  execution  or  executions,  under  which  the  property 

1  Miller  v.  Adsit,  10  Wend.  335.  ^  Barker  v.  Allen,  6  John.   1% ;    Spoor 

a  Marsh  v.  White,  3  Barb.  518.  v.  Holland,  8  Wend.  445;  Heath  v. 

*  Spoor  V.  Holland,  8  Wend.  445;  Bar-  Westervelt,  2  Sandf.  110. 

kerv.  Miller,  6  .John.  195;  Vander-  ^  Spoor  v.  Holland,  8  Wend.  445;  Dun- 
pool  V.  Van  Allen.  10  Barb.    157;  lap  v.  Hunting,  2  Henio,  643. 

Cornell  v.  Cook,  7  Cow.  310;  Allen  '  Earl  v.  Camp,  16  Wend.  562. 

149;  Earl  v.  Camp,  16  Wend.  562.  «  Cow.  &  Hill's  Notes,  1079. 

*  Spoor  V.  Holland,  8  Wend.  445. 
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was  seized,  to  the  extent  of  the  value  of  the  property,  and  not  the 
full  value  of  the  property  taken,  if  it  exceeds  the  amount  of  such 
lien.^ 

§  832.  Where  an  officer  holds  an  execution  against  one  and 
he  voluntarily  paj's  the  amount  thereof  to  the  plaintiff  out  of  his 
own  money,  he  cannot  recover  the  sum  so  paid  from  the  defendant 
without  first  showing  a  request  by  the  defendant  to  pay  the  same. 
And  so  if  he  is  compelled  so  pay  an  execution  in  consequence  of 
his  neglect  to  collect  the  same  out  of  the  defendant's  property,  he 
has  no  right  of  action  against  the  defendant.^ 

§  833.  If  the  sheriff  seizes  goods  under  an  execution  as  the  prop- 
erty of  the  defendant,  and  sells  the  same  and  pays  over  to  the 
plaintiff  in  the  execution  the  proceeds  thereof,  and  is  after- 
*^fi4.1  '^^^'is  sued  by  the  *riglitful  owner,  and  there  is  a  recovery 
had  against  him  for  the  value  of  the  goods  so  sold,  such  offi- 
cer may  recover  from  the  plaintiff  the  amount  actually  paid  to  him 
on  the  execution.  But  the  plain  tiff  is  not  bound  to  indemnify  him 
against  the  recovery,  nor  the  costs  and  expenses  of  the  action  un- 
less the  levy  was  made  by  his  special  direction,  and  with  a  promise 
to  indemnify  the  officer  against  the  consequences  thereof ;  or  unless 
he  has  given  a  bond  of  indemnity  to  save  the  sheriff  harmless. 

§  834.  Where  a  prisoner  escapes  without  the  assent  of  the  sher- 
iff, he  may  recover  against  him  the  damages  he  has  sustained  in  con- 
sequence thereof,  whether  he  has  taken  a  bond  from  such  jjrisoner 
for  the  liberties  of  the  jail  or  not ;  or  the  sheriff  may  retake  the 
prisoner  and  detain  him  until  he  satisfies  him  for  the  damages  he 
has  sustained  by  reason  of  the  escape.^ 

§  835.  In  every  suit  brought  by  a  sheriff  on  a  bond  taken  by 
him  for  the  liberties  of  the  jail,  the  defendants  may  plead  a  volun- 
tary return  of  the  prisoner  to  the  jail  from  which  he  escaped,  or  the 
liberties  thereof,  or  a  recapture  of  such  prisoner  by  the  sheriff  from 
whose  custody  he  escaped,  before  the  commencement  of  such  suit, 
and  may  give  evidence  thereof  in  bar  of  such  action  ;  and  such  de- 
fendants shall  be  entitled  to  make  such  or  any  other  defence  to 
such  suit,  which  might  be  made  by  such  sheriff  to  an  action  against 
him  for  the  escape.* 

1  Spoor  V.  Holland,  8  Wend.  445;  Dillen-  Orscr,  4  Bosw.  .301;  Jliddle  District 

bach  V.  Jerome.  1  Cow.  294.  Bank  v.  Doyo,  (!  Cow.  7oi;  Bronson 

2  Carpenter   v.   Stilwell,  11  N.  Y.   01;  v.  Earl,   IT  Johns.   63;    Thompson 

Ante,  §  422.  v.  Lockwood,  15  Johns.  2.">(1 ;  Ray  v. 

'  Sewell,  4.51.  Hogeboon,   11  Johns.   433;   Lobnis 

*  3  R.  S.  7.34,  §  69;   [Code  Civ.  Proc,  v.   Jonc-s,  11  Johns.   174;  Stone  r. 

§   1(10.     See  Lockwood  v.   Mercer-  "Woods,    5    Johns.    182;     Dole    v. 

ean,   6   Abli.    Pr.    206;      French   v.  IVIoulton,  2  Johns.  Cas.  20."..] 

Willett,  10  Bosw.   579;    Loorey  v. 


ACTIONS   BY    SHBKIPFS.  425 

§  836.  But  if  an  action  shall  have  been  brought  against  the  sher- 
iff for  an  escape,  aud  due  notice  thereof  shall  have  been  given  to 
such  prisoner  and  his  sureties  who  executed  the  bond  for  the  jail 
liberties,  the  judgment  against  such  sheriff  shall  be  conclusive  evi- 
dence of  his  right  to  recover  against  the  prisoner  and  his  sureties 
to  whom  such  notice  was  given,  in  the  action  on  such  bond,  as  to 
all  matters  which  were  or  might  have  been  controverted  in  the 
action  against  the  sheriff. ^ 

§  837.  In  every  such  action  brought  by  a  sheriff  on  a  bond  ex- 
ecuted for  the  jail  liberties,  if  it  shall  appear  to  the  court  that  judg- 
ment lias  been  rendered  against  such  sheriff  for  the  escape  of  tlie 
prisoner,  and  that  due  notice  of  the  pendency  of  the  action  against 
the  sheriff  has  been  given  to  such  prisoner  and  his  sureties,  to  en- 
able them  to  defend  the  same,  such  court  shall  render  judgment  in 
the  suit  upon  such  bond,  at  the  same  term  in  which  the  writ  by  which 
such  action  shall  be  commenced,  shall  be  returned  served.^  But 
to  entitle  any  sheriff  to  move  for  such  judgment,  he  shall  have 
filed  his  declaration,  and  shall  show  to  the  court  that  he  had  given 
twenty  days'  notice  of  such  *motion.3  If  it  shall  appear  on  rj^opj- 
the  hearing  of  such  motion,  that  the  defendants  have  any 
meritorious  cause  of  defence,  which  was  not  controverted  in  the 
action  against  the  sheriff,  and  which  b}^  law  could  not  have  been 
so  controverted,  the  court  shall  suspend  proceedings  on  such  judg- 
ment, until  a  trial  in  such  action  be  had;  but  such  judgment  shall 
remain  as  security  for  the  sheriff.*  If  the  defence  be  established, 
the  court  shall  vacate  such  judgment,  and  render  judgment  as  in 
other  cases.^ 

§  838.  In  every  action  brought  b}^  a  sheriff  on  such  bond,  the 
recovery  of  a  judgment  against  him  for  the  escape  of  the  prisoner, 
shall  be  evidence  of  the  damages  sustained  b}'  him  in  the  same 
manner  as  if  such  judgment  had  been  collected ;  and  the  sheriff 
shall  be  entitled  to  recover  the  costs,  and  his  reasonable  [attorney's 
and  counsel  fees  and  other]  expenses  in  defending  the  suit  against 
him  as  a  part  of  his  damages.^ 

§  839.  If  any  such  bond  shall  be  forfeited,  the  party  at  whose 

1  3  R.  S.  734,   §  70;  [Code  Civ.  Pror.,  ^  3  r.  s.  73-t,  §  72;   [Code  Civ.  Proc., 

§  101.    See    Kipp    v.     13rigliam,   7  §  163.  ] 

.Tohns.    168,    s.    c.   6    Jolins.    15S;  13  R.  S.  734,  §  73;   [Code  Civ.   Proc, 

Kettle  V.  Life  Ins.  Co., 6  Barb.  40!).]  §  164.] 

=  3  E.  S.  784,  §  71;  [Code  Civ.   Proc,  ^  3  R.  S.  735,  §  74;  [Code  Civ.  Proc, 

§  162,  as  amended  L.  1886,  c  048.  §  164.] 

See  Potts  V.  Davidson,  15  Abb.  N".  ^  3  ;r.  S.  735,  §  75;   [Code  Civ.  Proc, 

C.  185;    s.   c.   7  isr.  T.  Civ.  Proc  §  16.5  ;  as  amended  by  L.  1886,  c. 

Rep.  97.]  648.] 
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suit  the  prisoner  executing  the  same  shall  have  been  confined,  or 
in  case  of  his  death,  the  executors  or  administrators  of  such  party, 
shall  be  entitled  to  an  assignment  thereof,  which  shall  be  made  by 
the  sheriff  taking  the  same,  or  in  case  of  a  vacancy  in  his  office,  by 
his  unde'r  sheriff  or  the  person  acting  in  place  of  such  sheriff,  by  in- 
dorsement on  such  bond,  executed  in  the  presence  of  one  or  more 
witnesses.^ 

§  840.  The  party  to  whom  such  assignment  shall  have  been 
made  may  maintain  an  ajtiou  on  such  bond,  as  assignee  of  the 
sheriff  taking  the  same,  in  the  same  cases  in  which  such  action 
might  be  maintained  by  such  sheriff;  and  upon  obtaining  judgment 
thereon,  he  shall  recover  damages  for  such  breaches  of  the  condi- 
tion as  shall  have  been  assigned  by  him,  as  follows : 

1.  If  the  prisoner  escaping  was  confined  by  virtue  of  an  execu- 
tion, or  by  virtue  of  an  attachment  for  nonpayment  of  costs,  the 
measure  of  the  plaintiff's  damages  shall  be,  the  amount  directed  to 
be  levied  by  such  execution  or  attachment,  with  interest  thereon 
to  the  time  of  such  recovery; 

2.  If  such  prisoner  was  confined  by  virtue  of  a  capias  ad  respon- 
dendum, or  upon  a  surrender  in  exoneration  of  his  bail,  made 
before  or  after  judgment  rendered  against  him,  the  plaintiff  shall 
recover  only  tlie  actual  damages  sustained  by  him.^ 

§  241.  The  acceptance  of  an  assignment  of  any  such  bond,  shall 
be  a  bar  to  any  action  by  or  on  behalf  of  the  party  receiving  such 
assignment,  against  the  sheriff  or  other  officer  making  the  same, 
^  o/^/^-i  for  any  *escape  by  the  prisoner  executing  such  bond  amount- 
ing to  a  breach  of  such  bond.^ 

§  842.  In  every  action  brought  by  the  assignee  or  such  bond,  the 
defendants  shall  be  entitled  to  plead  a  voluntary  return  of  the 
prisoner  to  the  liberties  of  the  jail,  before  the  commencement  of 
such  action,  in  bar  thereof,  and  to  make  any  defence  which  they 
would  be  entitled  to  make,  if  such  action  had  been  brought  in  the 
name  and  for  the  benefit  of  the  sheriff  to  whom  such  bond  was 
executed.* 

§  84-3.  In  case  the  party  at  whose   suit  any  person  shall  have 

»  3  K.  S.  735,  §  7fi;  [Code  Oiv.  Proc,  '  3  r,  g    735^  g  k^.   .^^^^  ^.^    ^^^^  ^ 

§  166,  as  amended  by  L.  1886,  c.  048.  §  168,  as  amended  by  L    is86    0 

See  Morton  v.  Campbell,  14  Abb.  648.     See  Morton  v    'Camrvbell '  li 

Pr.  410,  416;    s.  c.  HI  Barb.  179;  Abb.  Pr.  410,  416 -s    c    37  Barb 

Skinner   v.   Fleet,   14  John.   263;}  179;  Skinner  v.  Fleet,  14  jolins  263' 

Ante,  §  789.  269.]                                                     ' 

2  3  K.  S.735,  §  77;  [See  Code  Civ.  Proc.,  *  3  R.  S.  7.-W,  ^  79  ;   rCode  Civ    Proc 

§   167,  as  am.ended  by  L.   1886,  c.  §  169,  as  amended  by  L.  1886  "c  648'] 
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been  confined  to  the  liberties  of  the  jail,  shall  refuse  or  neglect  to 
take  an  assignment  of  the  bond  executed  by  such  person,  and  shall 
prosecute  the  sheriff  for  the  escape  of  such  person,  the  court  in 
which  such  action  shall  be  pending,  shall,  unless  the  escape  shall 
have  been  committed  with  the  assent,  aid  or  assistance  of  such 
sheriff,  by  rule,  stay  all  proceedings  upon  the  judgment  against 
such  sheriff,  until  he  shall  have  had  a  reasonable  time  to  prosecute 
the  bond  taken  by  him,  and  to  collect  the  amount  of  any  judg- 
ment he  may  recover  thereon.^ 

§  844.  The  bail  taken  upon  the  arrest  of  a  defendant  under  the 
provisions  of  the  Code,  shall,  unless  they  justify  when  excepted 
to,  or  other  bail  be  given  or  justitied,  be  liable  to  the  sheriff  by 
action  for  damages  which  he  may  sustain  by  reason  of  such  omis- 
sion.^ The  mere  neglect  of  the  surety  to  justify  does  not  give 
to  the  sheriff  a  right  of  action  against  such  surety,  but  only  where 
the  sheriff  sustains  damages  by  such  neglect ;  and  hence  after 
failure  to  justify  and  failure  to  make  the  execution  out  of  the 
property  or  by  the  arrest  of  the  defendant,  the  sheriff  assigned  his 
claim  against  the  bail  to  the  plaintiff,  it  was  held  that  the  sheriff 
having  sustained  no  damages,  the  plaintiff  could  not  recover.* 
In  such  case,  the  liability  of  the  surety  to  the  sheriff  is  the  same 
as  to  the  plaintiff  in  the  action  if  they  had  duly  justified.* 

§  845.  In  all  cases  where  a  sheriff  has  taken  a  bond  of  indem- 
nity, and  the  same  is  not  void,  he  may  maintain  an  action  thereon 
whenever  the  condition  thereof  has  become  forfeited.  If  the  bond 
is  one  of  indemnity  merely,  no  action  can  be  maintained  thereon,, 
until  the  sheriff  has  become  damnified  within  the  condition  of  the 
bond.  Thus,  where  the  bond  is  conditioned  to  save  the  sheriff 
harmless  against  a  levy  or  the  like,  it  is  not  sufBcient  that  there 
should  be  a  recovery  against  him.  It  is  necessary  that  the  sheriff 
should  have  paid  the  judgment,  or  some  part  thereof,  or  the  costs 
or  expenses  of  the  litigation.  *Tt  is  not  sufficient  that  he  pgg,j. 
should  have  incurred  liability.  And  it  has  been  held  that 
a  bond  conditioned  to  indemnify  and  save  harmless  the  sheriff 
from  all  costs,  charges,  and  expenses  which  he  should  nicur  m  de- 
fending a  suit,  was  one  of  indemnity  merely,  and  that  no  breach 
was  incurred  until  actual  payment  by  the  party  damnified.^     But 

1  3  E.  S.  735,  5  80;  FCorle  Civ.  Proc,  ^  Code,  §  203 

U70.  as  amended  by  L.  1SS6.  c.  64R.  Olapp  v.  Schutt  44  Barb   9 

«oo  Pritta  V    "nnvidson  15  Abb.  N.  ^  In  re  Taylor,  7  How.  Pr.  214. 

C  185    s  cVNTCh;.  Proc.  Rep.,  =  Scott  v.  Tyler,  14  Barb.  202;  Campbell 

97;  Matter  o?  Chamberlain,  18  Abb.'  v  .  Jones,  4  Wend    306  ;  Chase  y. 

Pr  104-  s.  c.  42  Barb.  281 ;  28  How.  Hmman,  8  Wend.  452. 

Pr.  2.] 
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if  the  agreement  of  indemnity  is  to  do  some  act,  or  to  save  the 
party  from  charge  or  liability,  the  condition  is  broken  when  there 
is  a  failure  to  do  the  particuhir  act,  or  when  such  charge  or  liabil- 
ity is  incurred ;  and  it  is  not  necessary  in  such  case  that  the  party 
should  have  actually  paid  anything.^  Hence  when  the  bond  was 
conditioned  against  all  damages,  costs,  charges,  trouble  and  ex- 
pense that  the  officer  might  be  put  to,  sustain  or  suffer  by  reason 
of  doing  the  act  against  which  he  was  indemnified,  it  was  held 
that  an  action  might  be  maintained  upon  it  as  soon  as  liability  was 
incurred  and  before  anything  was  paid  or  advanced  by  the  officer ; 
and  that  in  an  action  upon  such  bond  the  officer  might  not  only 
recover  the  amount  actually  expended  in  defence  of  an  action 
brought  against  him  for  the  act  against  which  he  was  indemnified, 
but  all  liability  or  charges  he  had  incurred.^  When  a  deputy 
holding  an  execution  took  a  bond  of  indemnity  running  to  his 
principal  condition  to  indemnify  the  latter  and  all  persons  assist- 
ing him  in  the  premises,  it  was  held  tliat  an  action  might  be 
brought  in  the  name  of  the  sheriff  for  the  benefit  of  the  deputy, 
without  any  assignment  of  the  cause  of  action  by  the  sheriff.^ 

§  846.  For  a  rescue  on  mesne  process,  the  plaintiff  may  bring 
an  action  against  the  rescuers  ;  but  where  the  rescue  is  in  execu- 
tion, either  the  sheriff  or  plaintiff  may  bring  an  action,  and  in  such 
action  he  must  state  and  prove  the  judgment,  and  that  the  taking 
was  lawful ;  for  any  person  may  lawfully  resist  an  officer  in  the 
execution  of  void  process,  or  his  attempt  to  execute  regular  process 
at  an  improper  time  or  place,  or  in  an  unlawful  manner.* 

§  847.  Whenever  the  sheriff  is  damnified  by  the  acts  of  his  under- 
sheriff,  deputy  or  jailer,  he  may  maintain  an  action  therefor  ao^ainst 
such  under-sheriff,  deputy  or  jailer.  Or,  if  they  have  given  a  bond 
to  the  sheriff,  conditioned  to  save  him  harmless  against  their  acts  and 
neglect  of  duty,  he  may  maintain  an  action  against  such  under-sheriff, 
deputy  or  jailer,  and  their  sureties  in  the  bond,  whenever  the  condi- 
tions thereof  shall  have  been  broken.^  Thus,  such  under  officers  will 
*3681  *^''  ^^'^''ole  to  the  sheriff  for  all  damages,  costs  and  expenses 
sustained  by  him  in  consequence  of  any  act  or  neo-lect  of 
duty  on  their  part ;  as  neglect  or  refusal  to  execute  process ;  or 
for  its  improper  execution  in  any  manner  ;  for  neo-lect  or   refusal 

1  Gilbert  v.  Wiman,  1  N.  Y.  550;  Rock-  s  gtilwell  v.  Hurlburt,  IS  X  T  574 

fellerv.  Donnally.SCow.  623;  Chase  '  Watson,  7-") ;  Curtis  v  Hubbard  4  Hill 
V.  Hinman,  S  Wend.  452;  AVebb  V.  437.  xiuuuara,  4  Mm, 

Pond,   J!)  Wend.  423:  Aberdeen  v.  ^  xi,e  People  v.  Dunnint^  1  Wend   16 • 
Bb,ckmar,  6Hill,  324  Allen,  90 ;  Gilbert  v.  Wiman,  1  N  Y 
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to  seize  the  defendant  or  his  goods,  upon  proper  process,  delivered 
to  him  for  that  purpose  ;  neglect  or  refusal  to  take  bail  in  a  proper 
case,  or  taking  insufficient  bail ;  or  for  suffering  an  escape  ;  for 
refusing  or  neglecting  to  pay  over  moneys  collected  on  process^ 
(which  he  is  bound  to  pay  over  to  the  sheriff,  though  the  latter 
should  never  be  called  on  to  pay  it  ;i)  or  moneys  received  by  him 
upon  the  redemption  of  lands  sold ;  or  for  the  wrongful  seizing  of 
the  goods  of  another  ;  or  of  property  exempt  from  levy  or  sale  on 
execution ;  or  for  taking  illegal  fees.  So  the  deputy  and  his 
sureties  are  liable  to  the  sheriff  for  moneys  received  by  him  on 
voidable  process,  and  if  it  be  not  avoided  by  the  defendant,  the 
sheriff  is  responsible  to  the  plaintiff  for  the  amount.^  And  where 
the  sheriff  held  a  senior  execution  and  the  deputy  a  junior  one, 
and  the  latter  sold  goods  under  such  execution,  but  refused  to 
apply  the  proceeds  to  the  payment  of  the  senior  execution,  it  was 
held  to  be  a  breach  of  his  duty  to  the  sheriff,  and  that  he  and  his 
surety  were  liable  on  his  bond  to  the  sheriff.^  If  the  sheriff  be 
attached  for  the  default  of  the  deputj',  he  may  pay  the  money 
without  defending,  and  recover  against  the  sureties  on  the  dep- 
uty's bond.*  But  the  proper  course  in  such  case  is  to  give  the 
deputy  or  his  bail  notice  of  the  proceedings  and  an  opportunity 
to  defend,  and  any  judgment  against  the  sheriff  in  such  case  will 
be  admissible  in  evidence  to  prove  not  only  the  liability  of  the  dep- 
uty, but  also  the  amount  of  such  liability  ;  though  there  are  cases 
which  hold  that  a  recovery  against  the  sheriff,  where  the  deputy 
alone  was  served  and  not  his  surety,  will  bind  the  latter,  on  the 
ground  that  notice  to  the  principal  of  joint  obligors  is  notice  to 
all.^  In  an  action  on  the  deputy's  bond  for  not  paying  over 
money,  it  is  no  defence  that  the  deputy  kept  the  money  by  the 
sheriff's  leave,  unless  there  was  a  valid  discharge  under  seal.^  Nor 
will  it  be  a  defence  in  such  case  that  before  the  alleged  default 
the  deputy  became  insolvent  and  that  the  surety  requested  the 
sheriff  to  remove  him  from  office,  but  that  he  neglected  to  do  so.'^ 
But  if  in  any  case,  the  deputy  acted  under  the  sheriff's  special 
direction  and  authority,  neither  he  nor  his  surety  are  liable,  as  all 
discretion  of  the  deputy  was  thereby  excluded  in  the  performance 


1  Willettv.  Stewart,  43  Barb.  98.  Barb.  327;  Thomas  v.  Hubbell,  18 

2  The  People  v.  Dunning,  1  Wend.  16.  Barb.  9;  s.  c.  15  N.  Y.  405;  Wes- 
'  Eowe  v.  Eichardson,  5  Barb.  385.  tervelt  v.  Smith,  2  Duer  449. 

<  Andrus  v.  Bealls,  9  Cow.  693.  «  Hart  v.  Brady,  1  Sandf.  626. 

6  Kettle  V.  Lippe,  6  Barb.  467;  Cow.  &  '  Andrus  v.  Bealls,  9  Cow.  693;  Barn- 

Hill's  Notes,  822;  Fay  v.  Ames,  44  ard  v.  Darling,  11  Wend.  28. 
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*^ficn  "-"^  *^^®  particular  act.  To  exonerate  the  deputy,  *however, 
the  instructions  of  the  sheriff  must  be  clear  and  explicit, 
and  a  communication  of  mere  information  and  advice  will  not 
have  that  effect.  To  excuse  the  deputy,  the  directions  of  the 
sheriff  must  be  such  as  to  deprive  him  of  all  discretion  in  the  mat- 
ter.i  The  bond  given  by  a  deputy  to  the  sheriff  does  not  usually 
cover  suits  wrongfully  commenced  against  the  sheriff,  unless  it 
expressly  so  provide ;  but  some  act  or  omission  of  the  deputy 
must  be  shown,  of  such  a  character  that  the  sheriff  would  be  le- 
gally bound  to  answer  for  it  in  damages.^  The  bail  of  a  deputy 
are  answerable  only  for  a  breach  of  his  official  duty,  and  not  for 
want  of  any  courtesy  to  his  principal,  nor  for  any  act  merely  an- 
noying or  troublesome.^  Althougli  where  the  sheriff  is  sued  for 
the  act  of  his  deputy,  he  cannot  show  his  return  to  be  false,  yet 
he  may  do  so  in  an  action  brought  by  himself  against  such  deputy 
or  his  sureties  for  making  the  return.*  Whether  the  sheriff  will 
be  entitled  to  recover  against  the  deputy  upon  his  bond  before  he 
has  actually  paid  the  liability  incurred  through  the  act  or  default 
of  such  deputy,  will  depend  upon  the  conditions  of  such  bond. 
If  the  bond  be  merely  conditioned  to  save  the  sheriff  harmless 
from  all  costs  and  damages  he  may  be  subject  to  by  reason  of  the 
acts  or  defaults  of  the  deputy,  it  will  be  necessar3%  to  entitle  him 
to  recover,  that  there  has  not  only  been  a  recovery  against  him 
for  some  act  or  default  of  the  deputy,  but  that  lie  has  paid  money 
in  consequence  thereof.  And  it  has  been  held  that  where  the 
deputy's  bond  was  conditioned  that  the  sheriff  should  not  sustain 
damage  or  molestation  by  reason  of  the  acts  or  omissions  of  the 
deputy,  or  by  reason  of  any  liability  incurred  through  such  acts 
or  omissions,  that  there  was  no  breach  of  the  bond  until  actual 
damage  was  sustained,  and  that  a  recovery  against  the  sheriff  was 
not  a  forfeiture  of  the  bond.  But  if  the  bond  is  conditioned  to 
save  the  sheriff  harmless  from  a  charge  or  liability,  as  it  usually 
is,  it  is  forfeited  when  such  charge  or  liability  is  incurred.^ 

1  Tuttle  V.  Cook,  15  "Wend.  274.  *  Ante,  §  45. 

2  Franklin  v.  Hunt,  2  Hill  671.  «  Gilbert  v.  Wiman,  1  N.  T.  550. 
'  Eowe  V.  Kiehardson,  5  Barb.  385. 
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CHAPTER  XLIII. 

ACTIONS   AGAINST   SHERIFFS. 

§  848.  The  cases  in  which  sheriffs  are  criminally  liable  for  any 
neglect  or  misconduct  in  the  discharge  of  the  duties  of  their  office, 
have  been  pointed  out.  But  in  addition  to  the  special  provisions 
of  the  statutes  already  given,  it  is  further  provided  that  where 
any  duty  is  or  shall  be  enjoined  by  law,  upon  any  public  officer, 
or  upon  anj"  *person  holding  a  public  trust  or  employ-  1-^07^ 
ment,  every  wilful  neglect  to  perform  such  duty,  where 
no  special  provisions  shall  have  been  made  for  tlie  punishment  of 
such  delinquency,  shall  be  a  misdemeanor,  and  be  punished  by 
imprisonment  in  a  county  jail,  not  exceeding  one  year,  or  by  a 
fine  not  exceeding  two  hundred  and  fifty  dolhu's,  or  by  both  such 
fine  and  imprisonment.^  So  any  oppression  of  an  officer  in  the 
execution  of  process,  is  indictable.  And  though  an  officer  have  a 
legal  warrant  for  the  arrest  of  one,  yet  if  he  combine  with  the 
complainant  to  extort  money  from  the  prisoner,  by  operating  upon 
the  fears  of  the  accused,  he  will  lose  the  protection  of  his  warrant, 
and  become  liable  to  indictment  as  well  ;is  to  an  action  for  false 
imprisonment.^  It  is  extortion  to  demand  fees  before  they  are 
due  ;  as  where  an  officer  refuses  to  execute  process  until  his  fees 
are  paid.^  But  to  render  the  sheriff  criminally  hable,  the  act  com- 
plained of  must  have  been  done  by  him  or  by  his  express  com- 
mand; for  though  he  is  liable  in  a  civil  action  for  every  neglect 
or  misconduct  in  office  of  any  of  his  subordinates,  in  the  same 
cases,  and  to  the  same  extent  as  if  the  act  was  done  or  omitted  to 
be  done  by  himself,  yet  he  is  not  liable  to  indictment  for  the  neg- 
lect or  misconduct  of  his  deputies.  Thus,  though  there  maj'  be  a 
recovery  against  him  for  the  extortion  of  his  deputy;*  or  where 
the  deputy  suffers  an  escape,  or  commits  any  other  misfeasance 
in  his  office,  yet  he  cannot  be  held  criminally  to  answer  in  any 

1  2  R.    S.    979,   §§  53,  55.     [See  Penal  »  Sewell  461. 

Code.  §§  116,  117.]  «  Overholtzer  v.    McMichael,    10  Barr. 
'  Holly  v!  Mix.  3  Wend.  350  ;  Jarrett  v.  (Penn.)  139. 

Gwathmey,  5  Blackf.  (Ind.)  237. 
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such  case.^  Where  the  sheriff  shall  have  been  fined  or  imprisoned 
under  the  statutory  proceeding  to  punish  for  contempts,  for  the 
act  or  neglect  of  duty  for  which  lie  is  indicted,  the  court  before 
wliich  a  conviction  shall  be  had  on  such  indictment,  shall  take 
into  consideration  the  punishment  before  inflicted,  in  fixing  its 
sentence.^  An  officer  may  be  indicted  for  corruptly  and  unlaw- 
fully making  a  false  return  to  process  which  it  was  his  duty  to 
execute.^ 

§  849.  The  sheriff  is  civilly  liable  to  the  party  aggrieved  for 
any  default,  misconduct,  or  delinquency  in  liis  office,  wliether  the 
act  or  default  was  committed  or  suffered  by  the  sheriff  himself, 
or  by  any  deputy  or  other  subordinate  officer  of  such  sheriff.*  To 
render  the  sheriff  liable  for  the  acts  of  his  deputy,  the  acts  com- 
plained of  must  have  been  done  in  the  regular  course  of  his 
*^7n  official  business.^  But  if  *the  sheriff  shall  have  been  at- 
tached as  for  a  contempt  for  the  act  complained  of,  and  a 
fine  shall  have  been  imposed  sufficient  to  indemnify  such  party, 
and  to  satisfy  his  costs  and  expenses,  the  [layment  and  accept- 
ance of  such  fine  will  be  an  absolute  bar  to  any  action  by  such 
aggrieved  party  to_  recover  damages  for  such  injury  or  loss. 

§  850.  Every  sheriff  or  other  officer  to  whom  any  process 
shall  be  delivered,  shall  execute  the  same  according  to  the  com- 
mand thereof,  and  shall  make  due  retui-n  of  his  proceedings  there- 
on, which  return  shall  be  signed  by  him.  For  any  violation  of 
this  provision,  such  sheriff  or  other  officer  shall  be  liable  to  an  ac- 
tion at  the  suit  of  any  party  aggrieved,  for  the  damages  sustained 
by  him,  in  addition  to  any  other  fine,  punishment  or  proceeding 
which  may  be  authorized  by  lavv.^ 

§  851.  The  sheriff  will  be  liable  to  an  action  at  the  suit  of  the 
plaintiff  or  his  assigns,''  where  he  refuses  or  neglects  to  take  the 
defendant  or  his  goods  on  a  writ  directed  and  delivered  to  him 
for  that  purpose,  where  he  has  an  opportunity  to  do  so.  In  all 
such  cases  it  is  the  officer's  duty  to  make  the  necessary  inqtiiries, 
to  ascertain  whether  the  defendant  is  within  his  county  or  not, 
and  to  arrest  him  before  the  return  day  of  the  process.     Or,  if  the 

1  Melntyre   v.   Trumbull,   7  John.   35;  4SS;  Harrington  v.  FiiUer,  18  Me. 

Watson  87;  The  State  v.  Berkshire,  277;  Mason  v.  Ids,  30Vt.  697;  Buck 

2  Ind.  207.  v.  Ashley,  :17  Vt.  47o. 

*  3  R.  S.  853,  §  28.     [See  Penal  Code,  ^  Perkins    v.   Pitman,   34  N.    H.   261; 

§  681 ;  People  ex  rel.  McDonald  v.  Stevens  v.  Colby,  4(5  N.  H.  163 

Keeler,  99  IST.  Y.  463.  475.]  «  [Code  Civ.  Proc,  §  102,  as  amended 

»  Tibbits  V.  The  State,  5  Wis.  696.  by  L.  1877.] 
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Lawrence  v.  Sherman,  2  McL.  C.  C. 
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process  be  an  execution  or  attachment  against  property,  lie  is 
bound  to  make  the  like  inquiries,  to  learn  whether  the  defendant 
has  property  subject  to  such  process.  Such  inquiries  ought  to  be 
made  at  the  residence  of  the  defendant,  or  in  the  neighborhood  ; 
and  the  officer  is  not  bound  to  make  inquiries  elsewhere,  unless 
he  has  reason  to  believe  that  the  defendant  may  be  found  else- 
where in  the  county,  or  that  he  has  property  in  another 
place  within  the  county.  The  plaintiff  in  the  process  is  under  no 
obligation  to  give  the  officer  any  information,  yet  if  he  improperly 
withholds  any  necessary  information  from  the  officer  when  inquiry 
is  made,  that  fact  may  be  given  in  evidence  in  mitigation  of  dam- 
ages;  and  if  the  plaintiff  intentionall}^  gives  wrong  information 
for  the  purpose  of  leading  the  officer  astray,  it  will  be  a  good  de- 
fence to  any  action  by  such  plahitiff  for  not  making  the  arrest  or 
seizing  the  defendant's  goods. ^ 

§  852.  Where  the  action  is  for  not  serving  mesne  process,  the 
plaintiff  must  prove  the  cause  of  action  ;  for  which  purpose  any 
evidence  is  competent  which  would  be  admissible  in  a  suit  against 
the  debtor.  Hence  the  acknowledgment  of  the  debtor  that  the 
debt  is  justly  due,  is  admissible  against  the  sheriff.  If  it  is  final 
process  against  one,  the  *production  of  a  certified  copy  of  r-^nnn 
the  judgment  record  will  be  necessary.  He  must  also  L 
prove  the  issuing  of  process  whether  it  be  mesne  or  final,  and  the 
delivery  of  it  to  the  sheriff.  If  it  be  returned,  the  proof  is  by  a 
certified  copy  ;  if  not,  its  existence  must  be  established  by  second- 
ary evidence  ;  and  if  it  is  traced  to  the  officer's  hands,  he  should 
be  served  with  notice  to  produce  it.  And  here,  and  in  all  other  cases 
where  the  issuing  of  process  is  alleged,  the  allegation  must  be  pre- 
cisely proved  or  the  variance  will  be  fatal.  Some  evidence  must  be 
given  of  the  officer's  ability  to  execute  the  process  ;  such  as  that 
he  knew  or  ought  to  have  linown,  that  the  person  against  whom 
he  held  the  process  was  within  his  county  ;  or  that  goods  which 
he  might  and  ought  to  have  attached  were  in  the  debtor's  possession 4 
or  that  he  had  a  knowledge  of  such  facts  as  should  cause  him  to 
make  exertions  to  find  property.^  The  averment  of  neglect  of 
official  duty,  though  negative,  it  seems  ought  to  be  supported  by 
some  proof  on  the  part  of  the  plaintiff,  since  a  breach  of  duty 
is  not  presumed;  but  from  the  nature  of  the  case  very  slight 
evidence  will  be  sufficient  to  devolve  on  the  defendant  the  burthen 
of  proving  that  his  duty  has  been  performed.     That  damages  will 

1  Sewell  437;    Hinmad  v.   Borden,    10     ^  Taylor  v.  Wimer,  30  Mo.  116. 
"Wend.  367.  „„ 


434  ACTIONS  AGAINST   SHERIFFS. 

at  least  be  iioiiiinal,  whenever  any  breach  of  duty  is  shown ;  and 
may  be  increased  according  to  the  evidence. ^  Wlien  he  neglects 
to  levy  and  return  an  execution,  it  appearing  that  the  defendants 
or  some  of  them  had  sufBcient  property  out  of  which  he  might 
have  satisfied  the  execution,  he  is  liable  prima  facie  for  the  whole 
amount  due  on  the  judgment,  and  it  is  no  answer  that  the  defend- 
ant is  still  able  to  pay.^  And  it  has  been  held  that  he  is  prima 
facie  liable  without  showing  that  the  defendant  had  property  to 
satisfy  it.^  Where  there  is  a  levy  on  property  and  it  is  replevied 
from  him  in  which  he  obtains  a  judgment,  it  is  his  duty  to  prosecute 
the  sureties  in  the  undertaking  of  the  plaintiff  to  replevin,  with- 
out indemnity  from  the  plaintiff  in  the  execution,  and  the  failure 
to  indemnify  him  will  be  no  defence  to  an  action  for  not  return- 
ing the  execution,  and  he  cannot  sustain  an  action  for  the  ex- 
penses in  the  replevin  suit,  though  within  the  provisions  of  the  in- 
demnity bond.*  When  a  right  of  action  has  accrued  against  the 
sheriff  for  not  collecting  and  returning  an  execution,  it  is  not 
divested  by  an  appeal  being  taken  from  the  judgment  by  the  de- 
fendant, even  though  the  appeal  be  brought  prior  to  the  com- 
mencement of  the  action.^  When  the  sheriff*  is  sued  for  not  col- 
lecting an  execution,  it  is  a  question  for  the  jury  to  say 
whether  the  defendant  was  an  insolvent  or  not.^ 
§  853.  In  defence  of  actions  of  this  description,  where  the  suit  is 
for  neglecting  to  seize  goods,  the  sheriff  may  show  that  the  prop- 
erty did  not  belong  to  the  debtor,^  or  was  exempt  from  levy  and 
sale  ;  or  that  there  were  reasonable  doubts  as  to  the  ownership,  and 
that  the  plaintiffs  refused  to  indemnify  him  for  taking  them ;  ^  or 
that  on  inquest  of  title,  the  same  was  found  out  of  the  judgment 
debtor  ;  that  the  same  was  mortgaged,  and  that  the  judgment  debt- 
or had  not  the  right  of  possession  ;  that  the  mortgagee  had  taken 
possession ;  or  that  by  the  condition  of  the  mortgage  the  title  of 
the  mortgagee  had  become  absolute,  whether  he  had  taken  posses- 
sion or  not ;  or  that  the  property  had  been  let  to  hire,  and  that  the 
period  for  which  it  was  so  hired  had  not  expired  at  the  return  of 
the  execution.     The  sheriff  may  release  a  levy  at  any  time  he  finds 

1  2  Greenl.  Ev.  §  584.  °  Humphrey  y.  Hatliorn,  24  Barb.  27S. 

^  Bank  of  Rome  v.  Curtis,  1  Hill  275.  '  Canada  v.  Soutliwiok,  16  Pick.  (Mass.> 
"  Pardee  v.  Robertson,  6  Hill  550;  Led-  566;   Reed  v.  Booker,  3  Dana  (Ky.) 

yard  V.  Jones,  3  N.  Y.  550;  Swezey  443;  Hopkins  v.  Chandler,  2  Har. 

V.  Lott,  21  N.  Y.  481;  French  v.  (N.  J.)  299;  Hutchins  v.  Hanna,  iS 

Snyder,  30  111.  3:19.  Ind.  533. 

*  Swezey  v.  Lott,  21  N.  Y.  481  ;  Patter-  '  Chamberlain  v.  Beller,  18  N.  Y.  115 ; 

son  V.  Westervelt,  17  Wend.  5-13.  Marsh  v.  Gold,  2  Pick.  (Mass.)  975. 

^  Bowman  v.  Cornell,  39  Barb.  69. 
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that  the  property  does  not  belong  to  the  defendant  and  return  nulla 
bona;  but  in  such  case  the  burthen  of  proof  will  be  on  him  to  show 
the  fact.i  He  may  show  that  the  plaintiff's  judgment  was  found- 
ed on  fraud  ;  first,  showing  that  he  has  legal  process  in  his  hands 
of  another  judgment  creditor ;  or  that  the  judgment  is  void  and 
that  the  execution  had  become  dormant  in  his  hand  by  reason  of 
instructions  by  the  plaintiff  to  delay .2  Or  that  the  plaintiff  or  his 
attorney  had  assented  to  delay .^  He  may  also  show  that  there 
were  other  liens  on  the  property;  so  he  may  show  that  after  the 
levy  and  sale,  he  had  been  sued  for  the  property  and  a  recovery 
had  against  him  for  the  value  thereof;  that  the  goods  were  rescued 
from  him,*  and  that  after  the  levy,  they  were  lost  or  destroyed,  with- 
out negligence  or  default  on  his  part ;  but  this  will  not  be  a  good 
defence  unless  the  sheriff  took  the  property  into  his  possession. 
Nothing  but  the  act  of  God,  or  of  the  public  enemies,  will  excuse 
him,  where  he  leaves  the  property  with  the  defendant,  or  with  a 
receiptor.^  And  where  he  has  left  the  property  with  a  receiptor 
who  claimed  to  be  and  was  the  owner  and  afterwards  the  sheriff 
recovered  against  him  on  his  receipt,  the  sheriff  was  held  estopped 
from  showing  that  the  property  did  not  belong  to  the  defendant, 
when  sued  by  the  plaintiff.^ 

*§  854.  By  the  provisions  of  the  Code,  it  is  declared  that  r^onA 
if  the  bail,  on  arrest,  do  not  justify,  when  excepted  to,  or 
other  bail  be  not  given,  who  shall  justify,  the  sheriff  shall  be  liable 
as  bail,  and  an  action  may  be  maintained  against  him  under  the  same 
circumstances  as  against  the  bail,  on  the  default  of  the  principal  to 
comply  with  the  conditions  of  the  undertaking.'^  The  sheriff  be- 
comes bail  officially,  not  individually,  and  his  sureties  on  his  official 
bond  are  liable  for  any  default  of  the  sheriff  as  bail.^  But  it  will  be 
a  good  defence  that  the  defendant  has  surrendered  himself  before 
action,  or  has  been  retaken  by  the  sheriff ;  or  that  the  sheriff  has 
given  new  bail,  who  have  justified.  And  so  if  the  process  was 
absolutely  void  f  or  the  defendant  was  exempt  from  arrest.^''  And, 
as  has  been  seen,  if  on  the  return  of  execution  duly  issued  upon 

1  Blivin  V.  Bleakly,  23  How.  Pr.  124.  25  N.    Y.   .302;    Penobscott  Boom 

2  Storm  V.  "Woods,  llJohn.  110;  Hikok  Co.    v.    Watkins,    27    Maine    345; 

V.  Coates,  2  Wend.  419  ;  Farrington  Cornell  v.  Dakin,  38  N.  T.  2.^3. 

V.  Sinclair,  15  John.  428  ;  Knower  ^  Code,  §  201;  [Code  Civ.  Proc,  §  587, 

V.  Barnard,  5  Hill  377.  as  amended  by  L.    1877,  c.   516] ; 

'  Humphrey  v.  Hathorn,  24  Barb.  278.  Metcalf  v.  Stryker,  31  Barb.  62  ;  s. 

*  Hoyt  V.  Hudson,  12  John.  207;  Miller  c.  31  N".  T.  255. 

V.  Adsit,  16  Wend.  835.  '  The  People  ex  rel.  Metcalf  v.  Dike- 

5  Browning  v.  Hanford,  5  Denio  586;  man,  4  Keyes  93. 

Moore  v.  Westervelt,  27  N.  T.  234.        »  Carpenter  v.  Willett,  31  N.  T.  90. 

6  The  People  ex  rel.  Knapp  v.  Keeder,      i"  The  State  v.  Hamilton,  9  Mo.  784. 
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any  judgment  obtained  on  any  bond  taken  by  the  sheriff  on  the 
arrest  of  one  under  an  attachment  as  for  a  contempt,  it  shall 
appear  that  the  sureties  taken  therein  were  at  the  time  of  taking 
them,  insufBcient  and  that  the  officer  receiving  them  had  reason- 
able grounds  to  doubt  their  sufficiency,  he  shall  be  liable  in  an 
action  on  the  case,  to  the  party  aggrieved,  who  may  have  prose- 
cuted such  suit,  for  the  amount  of  the  judgment  recovered  by  him, 
and  for  his  costs  and  expenses  in  such  suit ;  or  if  such  suit  was 
brought  by  the  attorney-general,  or  a  district  attorney,  an  action 
on  the  case  may  in  like  manner  be  brought  by  them,  in  the  name 
of  the  people  of  this  state,  for  the  amount  of  the  judgment  so  re- 
covered.^ When  sued  in  such  case,  the  sheriff  may  show  that  such 
sureties  were  at  the  time  apparently  responsible  and  in  good  credit; 
or  that  he  exercised  a  reasonable  and  sound  discretion  in  deciding 
upon  their  sufficiency,  of  which  the  jury  are  to  judge.  But  their 
own  statement  to  the  sheriff  as  to  their  responsibility  is  not  suffi- 
cient, though  they  are  competent  witnesses  for  him  on  the  trial. 
On  the  other  hand  it  may  be  shown  that  the  sheriff  had  notice  of 
their  insufficiency,  or  did  not  act  with  due  caution,  under  the 
circumstances  ;  or  that  their  pecuniary  credit  was  low  in  their  own 
neighborhood.^ 

§  855.  When  the  sheriff  seizes  goods  under  process,  he  is  bound 
to  exercise  ordinary  diligence  in  taking  care  of  them,  and  if  he 
keeps  them  in  an  unsafe  place  or  exposes  them  to  destruction,  and 
they  are  lost  or  destroyed,  he  will  be  liable  for  the  damages 
sustained  thereby.  And  so  if  he  negligently  injures  the  property 
levied  on.  If  he  leaves  the  propertj^  in  the  hands  of  the  debtor, 
though  he  take  a  receipt  therefor  from  another  person,  nothing 
^nijc-i  will  excuse  him  but  the  act  of  *God  or  the  public  enemies, 
not  even  the  destruction  of  the  property  by  fire.  If,  how- 
ever, he  takes  the  property  into  his  possession,  he  will  be  excused, 
if  he  shall  have  bestowed  upon  it  such  care  as  a  prudent  man 
would  take  of  his  own  property,  though  it  be  lost  or  stolen  or 
destroyed  by  fire.  So  too  the  plaintiff  in  an  execution  or  attach- 
ment will  have  no  right  of  action  against  the  sheriff  where  the 
property  is  left  with  the  defendant  by  his  direction,  or  with  a  re- 
ceiptor of  his  selection.  Where  property  levied  on  is  lost  or  de- 
stroyed, the  sheriff's  return  of  that  fact  to  the  process  will  not  be 

»  3  E.  S.  854,  §  32;  [Code  Civ.  Proc,     «  2  Greenl.  Ev.,  §  586. 
§  2291.] 
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evidence  for  him  in  any  action  against  him  therefor.     Such  fact 
must  be  proved  in  the  ordinary  way.^ 

§  856.  The  sheriff  is  liable  to  the  plaintiff  in  an  action  for 
moneys  collected  by  him  on  execution,  which  he  refuses  or  neglects 
to  pay  over.^  So  an  action  may  be  maintained  against  him  for 
money  collected  upon  an  execution  directed  to  the  sheriff  of 
another  county.  He  might  have  refused  to  execute  it,  but  having 
received  the  money  upon  it,  he  is  bound  to  pay  it  over  to  the 
plaintiff.*  So,  too,  he  is  responsible  for  money  received  by  his 
deputy  on  erroneous  process,  and  in  an  action  against  him  he 
cannot  avail  himself  of  the  defects  in  the  execution,  or  that  it  was 
improperly  issued.*  An  action  for  the  nonpayment  of  money  iu 
such  case,  may  be  brought  against  the  sheriff  without  demand  first 
made,  or  notice  to  him  to  return  the  execution,  immediately  after 
the  return  day  thereof,  but  not  before,  though  the  money  may  have 
been  received  by  the  sheriff  before  the  return  day.  If  a  deputy 
receives  an  execution,  and  is  afterwards  appointed  sheriff,  and 
then  realizes  the  money  on  the  execution,  it  is  received  by  him  as 
deputy  and  not  as  sheriff,  and  the  former  sheriff  will  be  liable  to  an 
action  therefor,  and  not  the  bail  of  such  new  sheriff.^ 

§  857.  Where  the  action  is  for  not  paying  over  money  collected, 
the  evidence  on  the  part  of  the  plaintiff  consists  of  proof  of  the 
receipt  of  the  money  by  the  officer,  under  the  process,  and  where 
a  demand  is  requisite,  that  it  has  been  demanded.  The  most  satis- 
factory proof  of  the  receipt  of  the  money  is  the  officer's  return  ou 
the  execution  ;  which  is  shown  by  a  certified  copy,  if  it  has  been 
returned,  and  by  secondary  evidence  if  it  has  not.  The  return  is 
conclusive  evidence  against  the  sheriff  that  he  has  received  the 
money;  but  it  does  not  *prove,  nor  will  it  be  presumed, 
that  the  money  has  been  paid  over  to  the  creditor.^  L 

§  858.  In  the  defence  of  an  action  for  this  cause,  the  sheriff  may 
show  as  in  all  other  cases,  when  sued  by  the  plaintiff,  that  the  pro- 
cess was  absolutely  void,  though  it  will  not  be  sufficient  that  it 
was  irregular,  and  voidable  merely.  He  may  also  show 'that  the 
money  sought  to  be  recovered  was  made  out  of  the  goods  of  a 
stranger,  and  not  those  of  the  defendant,  to  whom  the  officer  is 

1  Ante,  §  448  ;  3Ioore  v.  Westervelt,  27  ••  The  People  v.  Dimning,  1  Wend.  16; 

N.  Y.  234.  Bacon  v.  Cropsey,  Z  Seld.  195. 

^  Sewell  436;  Armstrong  v.  Garrow,  6  ^  The  People  ex  rel.  Bacon  v.  McHenry, 

Cow.   465;  Newland  v.    Baker,   21  19  U'end.  482. 

"Wend.  264;  Shepard  v.  Hoit,  7  Hill  «  2  Grepnl.  Ev.  §587;  Sheldon  v.  Payne, 

198.  7  N.  T.  415  ;  Townsend  v.  Olin,  5 

»  Walden  V.  Davidson,  15  Wend.  575.  Wend.  207;  Armstrong  v.  Garrow, 

6  Cow.  465. 
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liable.^  And  the  f.ict  that  the  plaintiff  had  given  the  sheriff  a 
bond  of  indemnity,  against  the  levy  and  sale  thereof,  and  had  sued 
thereon  will  not  vary  his  rights.^  So,  it  will  be  a  good  defence 
that  the  defendant  had  at  the  time  become  banki-upt,  and  that  the 
goods  belonged  to  his  assignees ;  and  this  will  be  so  though  he  has 
made  return  that  he  has  collected  tlie  money  out  of  the  goods  of 
the  debtor.  He  may  also  show  that  the  plaintiff'  had  directed 
him  to  apply  the  money  to  another  purpose,  which  he  had  accord- 
ingly done.^ 

§  859.  Where  process  is  returnable  by  a  day  certain,  as  an  execu- 
tion, or  a  judge's  order  for  the  arrest  of  a  defendant  or  the  like,  it 
is  the  officer's  duty  to  make  return  thereof  by  such  return  day,  or 
an  action  therefor  may  at  once  be  brought  against  hiiu  ;  and  it  will 
be  no  defence  that  he  has  not  been  ruled  to  return  the  same.*  If 
there  be  no  return  day  named  in  the  process,  or  paper,  nor  any 
time  prescribed  by  statute,  an  action  may  be  maintained  against 
the  sheriff,  if  he  shall  neglect  to  make  such  return,  after  having 
been  duly  notified  to  do  so,  according  to  the  rules  and  practice  of 
the  court.  Where  the  action  is  for  neglect  to  return  process  alone, 
and  not  also  for  neglect  to  pay  over  money  collected  on  execution 
or  the  like,  the  plaintiff  will  be  entitled  to  recover  nominal  damages, 
on  proof  of  the  neglect  complained  of,  and  also  his  actual  damages 
to  the  extent  of  the  loss  or  injury  sustained  bj^  him  by  reason  of 
such  neglect  or  refusal.  It  would  seem  too,  that  a  sheriff  was 
liable  to  nominal  damages  for  not  returning  an  execution  in  the 
hands  of  his  deputy,  after  due  notice,  where  bj^  the  interference  of 
the  plaintiff  the  sheriff  may  be  released  from  liability  as  to  the 
manner  of  its  execution,  or  for  any  money  the  deputy  may  have 
collected  thereunder.^ 

§  860.  In**  an  action  for  an  escape,  the  plaintiff  must  prove  his 
character  of  creditor  ;  the  delivery  of  the  process  to  the  officer, 
^„__  the  *arrest ;  the  escape,  and  the  damages  or  debt.  If  the 
escape  was  after  judgment,  his  character  of  creditor  is 
proved  by  a  copy  of  the  record  ;  and  where  the  action  is  debt, 
the  plaintiff  is  entitled  to  recover  the  amount  of  his  judgment 
without  deduction  or  regard  to  the  circumstances  of  the  debtor. 
But  if  it  be  trespass  on  the  case,  as  it  must  be  where  it  is  for  an 
escape  on  mesne  process,  and  it  may  be  where  the  arrest  was  upon 

^  Every   v.    Edgerton,    7    Wend.    259;  ■•  Burk    v.    Campbell,    ]">    John.    456; 

Newland  v.  Baker,  21  Wend.  •Hii.  Corning  v.  Southland,  ."  Hill  552. 

"  Newland  v.  Baker,  21  Wend.  264.  ^  Micklos  v.  Hart,  1  Denio  548. 

«  2  Greenl.  Ev.  §  588.  o  2  Greenl.  Ev.  589. 


ACTIONS   AGAINST   SHERIFFS.  439 

execution,  tlie  plaintiff  must  prove  his  debt  in  the  manner  stated, 
in  actions  for  not  serving  process.  The  process  must  be  proved 
precisely  as  alleged,  a  material  variance  being  fatal.  The  delivery 
of  tlie  process  to  the  officer  will  be  proved  by  his  return,  if  it  has 
been  returned,  or  by  any  other  competent  evidence  if  it  has  not. 
The  return  of  cepi  corpus  will  be  conclusive  evidence  of  the 
arrest;  and  if  there  has  been  no  return,  the  fact  of  arrest  may  be 
proved  by  parol.  The  escape  is  proved  by  any  evidence  that  the 
debtor  has  been  seen  at  large  after  the  arrest,  for  any  time,  how- 
ever shoi't,  and  even  before  the  return  of  the  execution.  But 
otherwise,  if  it  be  on  mesne  process.  It  will  be  no  defence  to  an 
action  for  an  escape  that  the  sheriff  allowed  tlie  prisoner  to  leave 
the  jail  at  the  request  of  the  plaintiff's  attorney  if  the  sheriff  is 
aware,  or  has  reason  to  know  that  the  judgment  is  not  actually 
paid.^  But  the  attorney  of  record  may  acknowledge  satisfaction 
of  a  judgment,  and  if  the  sheriff  has  no  knowledge  that  the  author- 
ity of  the  attorney  has  been  i-evoked  it  will  be  a  good  defence  to 
an  action  for  an  escape  when  the  prisoner  is  discharged,  or  leaves 
the  limits  after  such  satisfaction  piece  has  been  filed  and  entered 
upon  the  docket.  A  forged  satisfaction  piece  entered  on  the 
docket,  but  not  entered  on  the  judgment  roll  was  held  not 
to  be  a  justification  of  an  escape  where  the  sheriff  did  no  act  under 
it,  but  tlie  defendant  being  on  the  limits  left  of  his  own  accord.^ 
Whenever  a  third  person  directs  the  discharge  of  a  party  from 
arrest,  his  authority  to  do  so  must  be  clear  and  explicit.^  Where 
a  judgment  is  for  costs  alone,  and  it  so  appears  on  the  face  of  the 
execution,  it  has  been  held  no  excuse  to  the  sheriff  who  suffered 
the  prisoner  to  go  at  large  by  consent  of  the  plaintiff  without 
knowledge  of  the  attorney.^  And  where  there  was  a  judgment 
for  a  penalt}',  one  half  of  which  went  to  the  informer,  it  was  held 
that  it  was  an  escape  if  the  sheriff  allowed  the  prisoner  to  go  at 
large,  by  direction  of  the  plaintiff,  without  pajnhent  of  the  people's 
moiety.^  It  is  no  defence  to  the  sheriff  that  a  prisoner  is 
discharged  by  a  court  or  officer  without  authority  to  do  *so.^  r*Q7Q 
But  if  the  court  has  jurisdiction  of  the  matter  it  will 
be  immaterial   if  the   proceedings  are   irregular,  and  hence   the 

1  Crary  V.  Tiirner,  6  John.  51  ;  Kellogg     ^  Jackson  v.  Smith,  5  Jolm.  115;  Van 

V.  Gilbert,  10  John.  220.  Slycli  v.  Taylor,  9  John.  146;  Cable 

2  Lownds  V.  Kemsen,  7  Wend.  35.  v.  Cooper,  15  John.  152;  Ames  v. 
8  Crary  v.  Turner,  6  John.  51.  Webbers,  8  Wend.  545;  Bush  v. 
*  Wilkins  v.  Batterman,  4  Barb.  47.  Pettibone,  5  Barb.  273;  s.  c.  4^".  T. 
s  Minton  v.  Woodward,  11  John.  474.  300. 
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discharge  of  a  prisoner  on  habeas  corpus  by  a  supreme  court 
commissioner,  though  erroneous,  was  held  a  bar  to  an  action  for  an 
escape.-'  It  will  be  a  good  defence  if  the  judgment  or  process  is 
Toid.^  But  an  irregularity  which  does  not  render  the  process 
void,  but  voidable  only,  will  not  excuse  an  escape.^  Nor  will 
eiror  in  the  judgment  be  a  defence  ;  *  nor  that  the  plaintiff  was  not 
entitled  to  the  judgment.®  But  he  may  show  that  the  defendant 
was  not  liable  to  arrest.^  Where  one  is  arrested  on  void  process, 
and  other  process  is  delivered  to  the  sheriff  at  the  suit  of  the  same 
party,  it  will  be  a  good  defence  when  sued  for  an  escape  on  the 
latter  process,  that  the  process  was  void.  But  if  the  arrest  is  only 
irregular  it  will  be  no  defence  to  an  action  by  another  party  where 
the  process  is  placed  in  the  hand  of  the  sheriff  while  the  defendant 
is  so  under  arrest,  unless  there  is  collusion  between  the  parties." 
It  is  a  good  defence  to  an  action  for  an  escape  on  mesne  process  if 
the  sheriff  have  the  prisoner  at  the  return  day  of  the  writ.^  But 
it  is  otherwise  ou  final  process,^  unless  the  escape  was  without  the 
knowledge  or  consent  of  the  sheriff,  in  which  case  it  will  be  a 
good  defence  that  the  sheriff  has  the  prisoner  in  the  jail  or  within 
the  limits  before  action  is  brought  against  him.  If  the  prisoner 
escaped  with  tlie  knowledge  or  consent  of  the  sheriff,  his  retaking 
him  before  suit  will  not  be  a  defence  unless  the  plaintiff  consent  or 
affirm  the  arrest. i"  And  the  assent  of  the  plaintiff  subsequent  to 
an  escape,  to  the  defendants  leaving  the  limits,  will  not  be  a  good 
defence. ^^  It  will  not  be  a  good  defence  if  tlie  jail  is  broken  open 
by  a  mob  and  the  prisoner  liberated  ;i^  but  it  will  be  if  he  is 
liberated  by  foreign  and  public  enemies,  or  by  a  fire  in  the  jail,  or 
the  act  of  God.  It  was  held  a  good  defence  where  the  plaintiff 
seeing  the  defendant  off  the  limits  on  Sundaj'  held  out  induce- 
ments to  him  to  remain  off  until  JMoiiday,  with  intent  to  bring  suit 


1  Wile^  V.  Brown,  ",  Barb.  :'.7.  ^  Phelps  v.  Barton,  10  'Wend.  OS;  liav 

2  Dexter  V.  Adams,  i  Drnio  640;  Car-  v.  Uogebooni.  ri  John.  43:);  Car- 

penter V.  Willet,  .•;!  N.  Y.  liO;  s.  u.  penter  v.  Willetl,  1  Keyes  510. 

28  How.  Pr.  225;   Austbi  v.  Fitch,  1  '  Watson  91. 

Root  (Conn.)  2SS.  8  atone  v.  Woods,  •")  John.   ISl>;  Obn- 

^  Watson    l:'.!);    [linnian    \.    Brees,    |:^  sted  v.   Raymond,  (i  .lohu.  02;   Arn- 

John.  52:1;  Scott  V.  SIluw,  13  Johns.  old  v.  Steeves,  10  Wend.  .")14. 

:^7S;  Ross   v.    Luther,  -I  Cow.   158;  '  Clark  v.  C  U'veland,  0  Hill  344;  TUonip- 

Plutchinson  v.   Brand,  (i   How.   Pr.  son   \.    I.ockwood,    15    Jolm.    25(i; 

73;  s.   (.'.   !)   \.    y.   20S;   Tlie  Prcsi-  Tillman  v.  Lansing,  4  John.  45. 

dent,  etc.,  of  Ontario  Bank  v.  Hal-  i»  Wesson  v.  Chamberlain,  :!  X.  Y.  3.31; 

let,  8  Cow.  102.  "  Sweet    v.    Palmer.    16     John.    181  ; 

*  Hutchinson  v.  Brand,  li  How.  Pi-.  73.  PoAvers  v.  Wilsoii,  7  Cow.  274. 

^  Wesson  V.  Chamberlain,  3  N.  Y.  :;31.  i'-  Watson  140. 
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against  the  shei'iff  for  the  escape  *before  he  could  return. i  r«q7Q 
And  so  where  the  agent  of  the  creditor  sought  by  artifices 
to  induce  the  debtor  to  escape.^  It  has  been  lield  tliat  the  fact 
that  there  was  no  jail  was  no  defence.^  And  also  that  the  inca- 
pacity of  the  jail  was  no  excuse  to  the  sheriff.*  Allowing  the  pris- 
soner  to  be  taken  from  the  custody  of  the  sheriff  by  other  process 
is  no  defence ;  but  it  has  been  held  otherwise  where  the  ^jrisoaer 
was  taken  by  the  sergeant  at  arms  of  the  house  of  Representatives 
of  the  United  States  and  carried  to  Washington.^ 

§  861.  In  an  action  for  a  false  return  to  mesne  process,  the  plain- 
tiff must  prove  the  cause  of  action,  the  issuing  of  the  process,  and 
the  deliveiy  of  it  to  the  officer,  in  the  same  manner  as  in  ac- 
tions for  not  serving  mesne  process.  If  the  alleged  false  return  bo 
to  an  execution,  the  plaintiff  must  show  a  valid  judgment;'^  and 
the  issuing  of  the  execution.  The  return  must  be  shown,  in  either 
case,  and  some  evidence  must  be  adduced  of  its  falsity,  where  it  is 
not  admitted.  Slight  evidence  to  this  effect  will  be  sufficient  to 
put  the  sheriff  upon  proof  of  the  truth  of  the  return,  as  in  case  of 
an  execution  by  showing  that  the  debtor  was  in  Lhe  possession  of 
goods  and  chattels,  without   proving  the  property  to  be  in  him. 

If  the  process  was  against  several,  and  the  allegation  is  that  they 
had  goods  which  might  have  been  seized,  the  allegation  being  sev- 
erable, will  be  supported  by  proof  that  any  one  of  them  had  such 
goods.^  Bail  affected  by  a  false  return  may  bring  an  action  against 
the  sheriff  making  it.^  But  no  action  will  lie  in  favor  of  a  party 
who  directs  what  return  to  be  made.^ 

§  862.  In  defence  of  such  action,  the  sheriff  may  show  tliat  the 
judgment  was  void  ;  but  not  that  it  was  merely  voidable  ;  i"  that 
the  plaintiff  assented  to  the  return  after  being  informed  of  all  the 
circumstances  ;  or  whei-e  part  only  of  the  money  was  levied,  that 
the  plaintiff  accepted  it  with  intent  to  waive  all  further  remedy 
against  the  sheriff,  and  with  full  knowledge  of  the  facts  ;  or  that 
the  plaintiff  has  lost  his  priority,  by  ordering  the  levy  of  his  execu- 
tion  to  be  stayed,  another  writ  having  been  delivered  to  the  sheriff; 
or  that  the  first  levy  for  not  returning  which  the  action  is  brought, 


'  Van  Wormer  v.  Van  Voast,  10  AVend.  «  McDonald  v.  Bunn,  :}  Denio,  45. 

35(3.  '  'J  Greenl.  Ev.,  §  -"illil. 

2  Dexter  v.  Adams,  2  Denio,  640.  »  McArthiir  v.  Pease,  46  Barb.  42y 

3  Brown  Co.  v.  Butts,  2  Oliio,  .348.  "  Bohen  v.  The  State,  o  Blackf.  (Ind.) 
•*  Eichardson    v.   Spencer,  6   Ohio,  lo;  467. 

Kepler  v.  Barker,  13  Ohio,  177.  i"  Bacon  v.  Cropsey,  7  N.  1 .  195. 
'  Brown  V.  Tracy,  9  How.  Pr.  93;  Wick- 
elhausen  v.  Willett,  21  How.  Pr.  40. 
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was  fraudulently  made,  and  so  void ;  or  that  the  plaintiff's  judgment 
was  entered  up  by  fraud  and  collusion  with  the  debtor,  the  sheriff 
first  proving  that  lie  represents  another  creditor  of  the  same  debtor 
by  showing  a  legal  precept  in  his  hands.  He  may  also  show  that 
*-^8m  *^^^  goods  were  absorbed  by  a  *  prior  execution  in  his  hands ; 
and  in  such  case  the  plaintiff  may  rebut  this  evidence  by 
proving  that  such  prior  execution  is  fraudulent,  and  that  the  sheriff 
had  previous  notice  thereof,  and  was  required  by  the  plaintiff  not 
to  pay  over  the  proceeds  to  the  prior  creditor.  He  may  also  prove 
that  the  debtor  had  previously  become  bankrupt.  And  if  the  as- 
signees are  the  real  defendants,  the  plaintiff  may  give  in  evidence 
the  petitioning  creditor's  declarations  in  disparagement  of  his 
claim,  though  he  has  not  been  called  as  a  witness  by  the  defend- 
ant.^ Where  the  defence  is  an  alleged  assignment  and  sale  by 
the  debtor,  the  plaintiff  may  prove  the  sale  fraudulent.  So  if  the 
sheriff  defends  his  return  on  the  ground  that  the  debtor  was  an 
ambassador's  dbmestic  servant,  the  plaintiff  in  reply  may  show 
that  his  appointment  was  colorable  and  illegal.  And  where  he 
has  taken  an  inquisition  of  a  jury,  and  the  property  has  been  found 
out  of  the  judgment  debtor,  it  is  conclusive  in  his  favor  in  an  ac- 
tion for  a  false  return  of  nulla  bona,  where  he  acts  in  good  faith  -^ 
but  it  is  no  justification,  and  is  only  admissible  in  mitigation  of 
damages  in  an  action  of  trespass,  by  the  true  owner  of  the  goods, 
for  illegally  taking  them.^  The  fact  that  the  process  is  void  or 
voidable,  it  has  been  held  could  not  be  set  up  as  a  defence  to  an 
action  for  a  false  return.* 

§  863.  As  has  already  been  seen,  the  sheriff  may  refuse  to  ex- 
ecute void  process  ;  or  he  may  stop  its  execution  on  discovering 
that  it  is  void ;  and  the  fact  that  it  is  so  void  will  be  a  good  de- 
fence to  any  action  for  such  neglect  or  refusal.^  But  it  is  other- 
wise with  process  which  is  merely  voidable,  and  not  absolutely 
void.^  In  the  former  case,  the  process  is  no  protection  to  the 
officer  who  executes  it,  but  in  the  latter  it  is  a  complete  justifica- 

1  2  Gn-oiil.  Ev.,  §  50,3.  <■■  Jones  v.   Cook.   1  Cow.  300;  Ross  v. 
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V.  Sherry,  7  Wend.  2:!(j;   Curtis  v.  2  Barb.  :'>00;  Dominick  v.  Eacker, 
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Wend.   .562;    Cornell    v.  Barnes,  7  Ch.  184;  Williams  v.   Hogeboom,  8 
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tion  to  the  officer,  until  it  is  set  aside  by  the  party.     One  reascju 
wliy  the  sheriif  shall  not  take  advantage  of  the  error  in  issuing 
the  process  is,  that  for  auglit  that  appears  the  party  does  not  \\'ish 
to  avail  himself  of  it.^     Thus  it  has  been  held,  that  though  an  ex- 
ecution issued  before  the   expiration  of   the  thirty  days   after  the 
docketing  of  the   judgment,   as  prescribed   by   statute,   that  fact 
could  not  be  taken  advantage  of  by  the  sheriff,  in  an  action  for  a 
*false  return  ;  nor  the  fact  that  the  whole  amount  directed   ris-oo-i 
to  be   collected  on   the   execution  was   not   due.^     A   con- 
stable or  his  surety  cannot   avail  himself  on  an   omission   by  tlie 
justice  to  comply  with  the  requirements  of  the  statute  in  I'elation 
to  the  mode  of  entering  judgment  by  confession  when  sued  for 
not  executing  process.^     Process  returnable  on  Sunday  is  voidable 
and  not  void,*  and  that  fact  will  not  excuse  neglect  to  execute  it. 
§  864.  The  sheriff  is  liable  in  an  action  at  the  suit  of  the  defend- 
ant in  the  process,  for  arresting  him  or  seizing  liis  goods  under 
void  process,  but  not    if    the   'process    is  voidable,   and    may    be 
amended;  or  for  seizing  property  exempt  from   lev}' and  sale  on 
execution.^     Where  he  is   sued  for  levying   on  exempt  property 
and  the  defence  is  that  the  judgment  was  recovered  on  a  note  for 
the    purchase  price    of  suclr    property,   the  sheriff    must  set   up 
tliis  in  his  answer,  or  he  will  not  be  permitted   to  slrow  it  on  the 
trial.^     So  if  he  arrest  one,  or  seize  liis  goods,  out  of  his  jurisdic- 
tion, unless  after  escape  or  fraudulent  removal  of  the  goods  after 
a  levy ;  or  where  the  arrest  and  seizing  the  goods  is  made  at  an 
improper  lime  or  place,  as  on  Sunda}^  or  in   the   dwelling  of  the 
defendant,  where  the  officer  has  entered  against  the  wishes  of  the 
occupant.     So  he  will  be  liable  to  the   defendaul,   if,  after   arrest, 
he  refuses  to  take  bail  in  a  proper  case,  where  there  is  a  tender  to 
him  of  sufficient  sureties.     It  will  be  no  answer  that  the  defendant 
did  not  tender  a  bond  ;  the  sheriff  is  to  prepare  it.'     Where  there 
is  any  abuse  in  the  execution  of  proces-;,  trespass  will   lie   against 
the  sheriff.^     And  so  he  is   liable  for  an   excessive  levy  ;^  and  for 
the  value  of  the  goods  he  mav  sell  over  sufficient  to  pay  the  debt 
and  costs  and  fees.^**  He  will  be  liable  for  any  negligence  by  which  the 
property  is  lost  or  destroyed  or  squandered.ii     But  lie  A\ill  not  be 

1  Bacon  v.  C'ropscv,  7  X.  Y.  195;  Ames      ^  Smith  v.  Hill.  22  Barb.  656. 
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liable  in  such  case  to  a  mortgagee  whose  mortgage  is  subsequent  to 
the  judgment,  and  by  means  of  such  loss,  the  execution  had  to  be 
satisfied  out  of  the  defendant's  lands,  thereby  reducing  the  mort- 
gagee's security  by  the  amount  of  the  personal  property  so  lost, 
unless  it  was  fraudulently  done  by  the  sheriff  to  diminish  the 
security  of  the  mortgagor's  creditors.^  He  is  liable  to  the  defend- 
ant for  any  surplus  over  any  execution  in  his  hands,  unless  there 
are  other  judgments  against  the  defendant,  and  the  officer  has 
paid  the  money  into  court.  If  a  wrongful  levy  is  made  by  the 
*^'>81  °'''is'^'  °f  the  plaintiff,  he  and  the  *officer  are  both  trespassers.^ 
And  so  any  one  who  directs  or  indemnifies  against  a  wrong- 
ful levy  is  a  trespasser.^  Property  exempt  from  execution  can- 
not be  levied  on,  but  the  defendant  may  turn  it  out  upon  execu- 
tion, and  if  he  should  do  so  he  cannot  afterwards  maintain  an  ac- 
tion therefor  ;  *  unless  in  case  the  judgment,  or  some  part  thereof, 
was  for  the  sale  of  intoxicating  liquors,  when  any  levy  and  sale  of 
exempt  property,  even  with  the  consent  of  the  defendant  is 
declared  void.^ 

§  865.  An  action  will  lie  against  the  sheriff  for  any  unlawful 
intermeddling  with  the  j-ights  or  the  property  of  a  third  person,  or 
the  exercise  or  dominion  over  it  in  defiance  or  to  the  exclusion  of 
the  owner,  as  where  he  arrests  one  under  the  supposition  that  lie 
is  the  person  against  whom  he  holds  process  or  the  like,  or  where 
he  seizes  the  property  of  one  under  process  issued  against  an- 
other. And  he  will  be  a  trespasser  where  he  merely  levies, 
though  there  is  no  manual  interference  or  actual  possession.^  And 
a  sale  by  an  officer  of  property  belonging  to  another,  as  where  he 
sells  sheep,  which  are  in  a  large  field,  and  no  actual  possession  is 
taken  or  removal  made,  it  is  trespass,  and  an  action  will  lie  against 
him  therefor.''  But  where  the  officer  is  sued  in  such  case,  he  may 
show  in  mitigation  of  damages,  that  the  i:)roperty  was  subsequently 
taken  out  of  his  custody  and  applied  to  tlie  satisfaction  of  legal  claims 
thereon.^  But  the  sheriff  will  not  be  liable  to  such  action  at  tlie  suit 
of  a  third  person,  where  the  goods  are  mingled  with  those  of  the 
debtor,  so  that  they  cannot  be  distinguished  until  the  owner  points 
tlieni  out  and  demands  them.^     Under  the  old  form  of  proceedings 

1  Bank  of  Koine  v.  Mott,  17  Weud.  ^>:>4.  Phillips  v.  Hal],  8  Wend.  GIO;  Stew- 
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in  replevin,  it  was  questionable  whether  the  sheriff  was  liable  to  a 
stranger  for  taking  his  goods,  where  he  was  commanded  to  take  the 
specific  goods  by  the  process.^     It  would  seem  however  that  he  is  not 
so  liable  under  the  substituted  proceedings  under  the  Code.     If  the 
proceedings  are  in  due  form,  and  the  propei'ty  is  in  the  possession 
of  the  defendant,  or  of  his  agent,  and  the  proceedings  of  the  sheriff 
are  regular  in  taking  possession  of  the  property,  no  party  can  have 
cause  of  action  against  him,  though  the  defendant  should  not  own 
the  property,  unless  a  claim  thereto  was  in    due  time  and  in   due 
form  interposed.     Perhaps  after  such  claim  is  *"interposed  r^ooo 
he  will  become  liable  to  the  owner  if  he  should  deliver  the 
property  to  the  plaintiff  in  the  action.     In  such  case  he  will  have 
his  remedy  over  upon  the  undertaking.     The  sheriff  will  not  be 
liable  to  an  action  at  the  suit  of  the   mortgagee,   for  seizing,   sell- 
ing, and  delivering  to  the   purchaser,  goods   mortgaged,  upon  an 
execution  against   the  mortgagor,  when  by  the  terms  of  the  mort- 
gage he  has  the  right  of  possession  of  the  mortgaged  property  for 
a  definite  period.^     But  it  is  otherwise  if  the  mortgagor  has   not 
the  right  of  possession  for  a  definite  period. ^     Nor  will  the  sheriff 
be  liable  to  the  lessor  of  goods  for  selling  them  as  the  goods  of 
the  lessee,  particularly  before  the  expiration  of  the  period.*     In 
order  to  maintain  an  action  against  the  sheriff,  the  party  must,  at 
the  time,  have  the  right  of  possession  of  the  property.^     Where 
property  comes  rightfully  into  the  hands  of  the  sheriff  it  must  be 
demanded  before  suit.^ 

§  866.  Where  the  sheriff  is  sued  by  the  defendant  in  the  action 
in  which  the  process  issued,  for  acts  done  thereunder,  as  levying 
on  exempt  property  and  the  like ;  it  is  not  necessary  for  him  in 
justifying  under  such  process,  that  he  should  show  a  judgment,'' 
nor,  in  the  case  of  a  stranger  bringing  an  action  who  has  no  title. ^ 
Where  the  process  is  valid  on  its  face,  its  production  is  all  that  is 
necessary  to  justify  the  officer  and  all  those  acting  in  his  aid  in 
making  an  arrest.  And  where,  in  such  case,  the  party  alleges 
that  more  force  was  used  than  was  necessary,  it  is  for  him  to  show 
it.**  But  if  a  stranger  sues, who  shows  title  anterior  to  the  levy, 
and  good  as  against  the  defendant  in  the  execution,  then  the  sher- 
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iff  can  only  justify  by  showing  the  judgment,  for  he  can  only 
defend  himself  by  attacking  such  title  as  void  for  fraud  in  respect 
to  creditors.^  And  if  the  process  is  an  attachment,  he  must  show 
that  the  parties  at  whose  suit  it  issued,  were  creditors  of  the 
defendant  therein.^  Where  the  officer  justifies  under  a  writ,  he 
must  set  it  forth,  and  he  mast  show  that  he  substantially  pursued 
his  authority.  If  the  court  out  of  which  the  writ  issues  has  juris- 
diction, although  the  proceedings  are  irregular,  yet  the  writ  is  a 
sufficient  justification  to  the  sheriff,  even  if  set  aside  afterwards 
for  the  irregularity.  An  execution  paid  will  protect  the  officer, 
but  not  the  party  or  his  attorney.^  And  a  ministerial  officer  will 
*S841  ^^  *protected  in  the  execution  of  process  if  regular  and 
legal  on  its  face,  though  he  has  knowledge  of  facts  render- 
ing it  void  for  want  of  jurisdiction.*  In  justifying  under  process, 
whether  mesne  or  final,  it  is  not  necessary  to  show  it  returned.^ 
Where  it  is  returned  it  may  be  proved  by  a  certified  copy.  In  the 
case  of  a  constable,  the  execution  is  proved  by  the  docket  of  the 
justice,  or  of  a  transcript  therefrom.  Although  the  statute 
requires  the  sheriff  to  endorse  upon  the  execution  the  time  of  the 
receipt,  yet  if  he  fails  to  do  so,  he  may  show  the  fact  by  parol. 
The  statute  is  merely  directory.^ 

§  867.  Where  the  action  against  the  sheriff  is  for  taking  the 
goods  of  a  stranger,  either  on  execution  or  attachment,  it  is  com- 
petent for  him  to  show  that  the  title  of  the  claimant  is  fraudulent 
as  against  the  creditors  of  the  debtor.''  If  the  plaintiff  has  never 
had  possession,  so  that  the  sale  was  incomplete,  for  want  of 
delivery,  the  proof  of  this  fact  alone  will  suffice  to  defeat  the 
action.  But  if  the  transaction  was  completed  in  all  the  forms  of 
law,  and  is  assailable  only  on  the  ground  of  fraud,  the  sheriff  must 
first  show  that  he  represents  a  prior  creditor  of  the  debtor  ;  and 
this  is  done  byany  evidence  which  would  establish  this  fact  in  an 
action  by  the  creditor  against  the  debtor  himself,  with  the  addi- 
tional proof  of  the  process  in  his  hands,  in  favor  of  that  creditor, 
under  which  the  goods  were  seized.  This  evidence  has  alreadv 
been  considered  in  the  case  of  actions  for  not  executing  process 
for  an  escape.     Where  the  issue  is  upon  a  fraudulent  conveyance 

1  Parker  v.  Walrod,  16  "Wend.  ol4 ;  Jan-  85 ;  Coburn  v.  Hopkins,  4  Wend.  577. 

sen  V.  Acker,  23  Wend,  480;  Noble  "  Wood  v.  Peake,  8  John.  54. 

V.  Holmes,  5  Hill,  1!I4.  '  Rinckey  v.  Stryker,  31  N.  T.  140;  s.  c. 

2  Cross  V.  Phelps,  16  Barb.  502.  25  How.  Pr.  75;  28  N.   Y.  45;  Hall 
"  Deyo  V.  Van  Valkenburcih,  5  Hill,  242.             v.  Sti-yker,  27  N.  Y.  596. 

*  The  People  v.  Warren,  5  Hill,  440. 
6  Cow.  &  Hill's  Notes,  1094;  Watson, 
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by  a  debtor,  his  declarations  made  at  the  time  of  the   conveyance 
are  a  part  of  the  res  gestae.^ 

§  868.  In  an  action  for  the  unlawful  taking  by  color  of  his 
office,  either  money  or  other  valuable  thing  for  services,  beyond  what 
he  is  entitled  to  recover,  the  plaintiff  must  prove  the  process,  and 
if  it  be  an  execution,  tlie  act  of  extortion.  Where  the  charge  is 
for  the  taking  illegal  fees,  the  sheriff  is  liable,  though  the  act  was 
committed  by  liis  deputy,  and  it  is  immaterial  whether  he  recog- 
nized the  act  or  knew  of  it  or  not.^ 

§  869.  The  sheriff  is  identical  iu  contemplation  of  law  with  all 
his  officers,  and  is  civilly  and  directly  responsible  for  their  acts, 
defaults,  torts,  extortions  or  other  misconduct,  whether  it  be 
wilful  or  inadvertent,  in  the  course  of  the  execution  of  their 
duties.*  He  is  liable  *  to  the  party  aggrieved  for  the  default  r^ooc 
of  his  deputy,  for  any  neglect  in  the  execution  of  process, 
or  in  returning  the  same,  for  an  escape  or  for  not  paying  over 
money  collected  on  execution  in  the  same  cases  and  to  the  same 
extent  as  if  the  default  was  his  own.  So  too,  he  is  liable  to  the 
defendant  where  his  deputy  lias  taken  illegal  fees,*  or  for  unlaw- 
fully taking  the  goods  of  another  upon  process.  But  if  the  wrong 
complained  of,  not  being  itself  within  the  scope  of  the  authority 
given,  be  neither  expressly  sanctioned  by  tire  sheriff,  nor 
impliedly  committed  by  his  authority,  he  is  not  responsible,  as 
where  the  act  complained  of  arises  upon  the  execution  of  a  distress 
warrant,  or  the  like,  which  is  not  legal  process.^  Nor  is  the  sher- 
iff liable  to  the  plaintiff  for  the  acts  of  his  deputy,  where  he  acts 
out  of  the  ordinary  line  of  his  duty,  by  direction  of  the  plaintiff. 
Thus,  where  the  plaintiff  or  his  attorney  ®  gives  the  deputy  special 
directions  as  to  the  manner  of  executing  process,  as  by  enlarging 
the  time  on  an  execution,''  giving  credit  to  a  purchaser,  or  the  like. 
By  giving  such  special  instructions  the  plaintiff  makes  the  deputy 
his  private   agent,  and  he  ceases  to  be  the  servant  of  the  sheriff.^ 

1  2  Greenl.  Ev.,  §  59*7.  v.  Hosmer,  4  Mass.   60;    Bond  v. 

2  2  Greenl.  Ev.,  §  .596 ;  Mclntyre  v.  Trum-  Ward,  7  Mass.  123;  Stevens  v.  Col- 

bull,  7  John.  35.  by,  46  N".  H.  163;  Perkins  v.   Pit- 

8  2  Greenl.  Ev.,  §  580;  The  People  v.  man,  .34  N.  H.  261. 

Dunning,   1  Wend.   16;    Walden  v.  «  Corning  v.    Southland,   3    Hill,   552; 

Davison,  15  Wend.  575;  Gorham  v.  Gorliam  v.  Gale,  7  Cow.  739. 

Gale,  7  Cow.  739;  Mclntyre  v.  Trum-  ''  Micldes  v.  Hart,  1  Denio,  548. 

bull,  7  John. -35;  Waterbury  V.  Wes-  «  Armstrong  v.   Garrow,   6   Cow.   465; 

tervelt,  8  N.  T.  5b8;  Van  Tassel  V.  Mickles     v.     Hart,    1    Denio,   548; 

Van  Tassel,  .31  Barb.  4,39;  Pond  v.  Moulton  v.   Norton,   5   Barb.   286; 

Leman,  45  Barb.  152.  Acker  v.  Ledyard,  8  Barb.  514;  Ste- 

*  Mclntyre  V.  Trumbull,  7  John.  35.  vens  v.  Colby,  46  N.  H.   163;  Eol- 

5  Moulton  v.  Norton,  5  Barb.  286;  Acker  lins  v.  The  State,  13  Mo.  437. 
Ledyard,  8  Barb.  514;  Marshall 
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Where  a  deputy  holding  an  execution  was  authorized  to  sell  land 
on  credit,  by  the  plaintiff's  attorney,  two  hundred  dollars  to  be 
paid  down,  and  the  balance  in  six  months,  but  no  part  to  be 
credited  on  the  execution  till  the  whole  was  paid ;  this  was  held  to 
be  such  a  departure  from  his  ordinary  duty,  that  the  sheriff  was 
discharged  from  liability  even  for  the  amount  of  the  two  hundred 
dollars  paid  to  the  deputy  under  sucli  special  agreement.  The 
sureties  of  the  deputy,  it  was  declared  would  not  be  liable  in  such 
case  to  the  sheriff,  and  that  the  sheriff  ought  not  to  be  liable  for 
the  acts  of  his  deputy,  unless  his  redress  against  the  deputy  and 
his  sureties  was  unquestionable. ^  And  the  fact  that  the  sheriff 
afterwards  executed  a  deed  in  pursuance  of  the  sale  under  such 
circumstances  hj  the  deputy,  does  not  operate  to  affirm  the  acts 
of  his  deputy,  and  adopt  them  as  his  own  official  acts,  especially 
where  it  does  not  appear  that  he  liad  full  knowledge  of  such 
special  instructions.*  Nor  where  the  deputy  has  made  a  levy,  and 
is  instructed  by  the  plaintiff  or  his  attorney  to  delay,  or  do  nothing 
until  further  directed,  is  the  slieriff  liable  for  the  property  levied 


* 


386] 


on  by  the  deputy,  *even  if  it  be  carried  off  after  the  party 


gives  instructions  to  sell.^  And  if  a  deputy,  after  a  levy 
presuming  on  the  assent  of  the  plaintiff's  attorney,  departs  from 
the  ordinary  course  of  his  duty,  and  the  attorney  afterwards 
affirms  his  acts,  neither  he  nor  the  sheriff  is  liable  therefor.*  And 
if  the  plaintiff  wishes  to  charge  the  sheriff  for  the  subsequent  acts 
or  neglect  of  the  deputy,  he  must  give  notice  to  the  sheriff  himself 
to  proceed.  Fresh  instructions  to  the  deputy  will  not  be  sufficient.^ 
For  the  purpose  of  discharging  the  sheriff  from  liability  for  the 
acts  of  his  deputy,  it  must  be  shown  not  only  that  the  plaintiff 
directed  the  deputy  to  depart  from  the  line  of  duty  imposed  by 
law,  but  that  the  deputy  followed,  or  at  least  undertook  to  follow 
the  directions  given.  He  cannot  otherwise  be  regarded  in  any 
respect  as  the  agent  of  the  plaintiff.  Thus,  where  the  deputy  was 
authorized  to  sell  on  a  credit,  and  take  good  endorsed  notes,  and 
he  took  a  note  without  an  endorser,  and  allowed  others  to  take 
goods  bought  by  them  without  payment  or  a  note,  it  was  held  that 
the  sheriff  was  not  released  from  responsibility.^  A  false  repre- 
sentation by  a  deputy  of  the  form  of  his  return  to  an  execution, 
whereby  a  party  was  induced,  without  examination,  to  file  a  cred- 

'  Gorham  v.  Gale,  7  Cow.  739 ;  Bellows  '  Corning  v.  Southland,  3  Hill,  552. 

V.  Adm'r  of  Allen,  28  Vt.  169.  ^  Mickles  v.  Hart,  1  Denlo,  548. 

2  Gorham  v.  Gale,  7  Cow.  739.  "  Sheldon  v.  Payne,  7  N.  Y.  453. 
'  Mickles  v.  Hart,  1  Denio  548. 
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tor's  bill,  is  no  ground  of  action,  either  against  the  sheriff  or  the 
deputy.^  Nor  is  the  sheriff  responsible  to  the  plaintiff  for  the  acts 
of  a  special  deputy  where  the  appointment  of  such  deputy  was  at 
his  request.  Nor  is  the  sheriff  liable  for  the  escape  of  a  prisoner 
where  the  arrest  is  made  by  such  special  deputy,  until  he  is 
actually  in  jail,  or  in  the  actual  custodj^  of  such  officer.  Nor  can 
the  plaintiff  require  the  sheriff  to  return  such  process,  but  it  is 
otherwise  as  to  the  other  parties  thereto.^  Where  the  property  of 
the  defendant  or  any  other  person  has  been  seized,  the  action 
may  be  agahist  the  sheriff,  or  against  the  deputy  who  executed  the 
process,  or  both.^ 

§  870.  Where  the  sheriff  is  sued  for  the  acts  or  defaults  of  his 
deputy,  it  is  sufficient,  prima  facie,  to  show  the  relation,  that  the 
deputy  acted  publicly  and  notoriously  in  that  character.*  But  a 
return  to  process  by  one  styling  himself  deputy  sheriff,  is  not 
sufficient  as  against  the  sheriff.  And  if  the  deputy  is  not  a  general, 
but  a  special  deputy,  appointed  to  perform  a  particular  act,  proof 
of  the  appointment  or  deputation  must  be  given.  This  may  be 
done  by  producing  the  written  deputation  ;  or  if  it  cannot  be  had, 
by  giving  the  sheriff  notice  to  produce  it,  and  in  case  of  failure, 
giving  parol  proof  of  its  contents. .  When  the  fact  of  the  relation- 
ship is  established,  the  declarations  of  *the  deputy,  made  r^oQ'j 
within  the  scope  of  bis  authority,  and  while  the  process  was 
in  his  hands,  and  in  the  course  of  execution,  are  to  be  taken  as 
part  of  the  res  gestae  and  bind  the  principal,^  but  not  others.^  And 
where  the  admissions  of  the  deputy  tend  to  charge  himself,  and  he 
would  be  bound  by  the  record,  (and  he  is  thus  bound  by,  and  the 
record  is  conclusive  evidence  against  him,  both  of  the  facts  which 
it  recites,  and  of  the  amount  of  damages,  whenever  he  is  liable 
over  to  the  sheriff,  and  has  been  duly  notified  of  the  pendency  of 
the  action  and  required  to  defend,)  then  in  all  such  cases,  such 
admissions  are  competent  evidence  as  against  the  sheriff.  This 
principle  applies  to  all  declarations  of  the  deputy,  without  regard 
to  the  time  of  making  tliem.  But  if  the  record  is  not  evidence 
against  the  deputy  making  the  admissions,  his  declarations  are 
admissible  only  against  the  sheriff  when  they  accompanied   the 


1  Starr  v.  Bennett,  5  Hill.  303.  inger,  14- N.  Y.  270  ;  Cow.  &  Hill's 
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doing  the  act  complained  of,  and  while  tlie  process  was  in  his  hands 
and  forming  part  of  the  res  gestaj.^ 

§  871.  Actions  for  escapes  must  be  brought  within  one  year,^ 
and  this,  whether  the  escape  is  before  or  after  the  committal.^ 
In  other  cases,  actions  against  a  sheriff,  coroner  or  constable, 
must  be  brought  within  Ihree  years,  wliether  upon  a  liability  in- 
curred by  the  doing  of  an  official  act  in  his  official  capacity,  and 
in  virtue  of  his  ofifice,  or  by  the  omission  of  an  official  duty,  in- 
cluding the  nonpayment  of  monej^  collected  upon  an  execution,*  and 
also  actions  for  seizing  and  selling  the  goods  of  one  party  on  an 
execution  against  another.^  This  limitation  however  only  extends 
to  official  acts,  or  the  omission  of  official  duty,  and  does  not  extend 
to  acts  done  colore  officii.^  The  action  against  the  sheriff  must  be 
brought  in  his  own  county .5^  But  this  is  for  affirmative  acts,  and  not 
for  those  of  mere  omission  or  neglect  of  official  duty,  as  for  not  pay- 
ing over  money  received  by  him  as  such  sheriff.^  Where  the  action 
is  local  against  the  sheriff,  one  brought  against  his  )-epresentatives 
is  also  local.^  Though  the  statute  of  limitations  may  bar  an  action 
against  the  sheriff  for  not  returning  a  writ,  still  he  may  be  pro- 
ceeded against  by  attachment ;  but  in  such  case  the  court  has  held 
that  it  will  impose  no  fine,  but  will  discharge  the  attachment  on 
his  returning  the  writ  and  paying  costs.^"  And  in  a  late  case 
where  the  sheriff  had  suffered  the  attorney  to  sell  the  premises 
under  decree  in  partition,  and  receive  and  squander  the  pur- 
*^881  ^^^^^  *money,  it  was  held  that  the  statute  of  limitations 
applied  to  proceedings  by  attachment  to  compel  him  tO' 
make  a  report  of  sale  and  pay  over  the  purchase  money,  as  well 
as  to  any  action."  Where  the  sheriff,  under  warrants  against  an 
absconding  debtor,  converted  the  assets  seized,  from  time  to  time. 
it  was  held  that  all  the  property  attached  was  but  a  single  fund 
for  the  security  of  the  attaching  creditors,  and  that  the  sheriff  had 
a  right  to  retain  the  fund  until  all  conflicting  charges  were  settled, 
and  hence  that  the  statute  of  limitations  did  not  begin  to  run 


1  2  Greenl.  Ev.,  §  .58.3.  »  Morris  v.  Van  Toast,  19  Wend.  283. 
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the  moment  he  had  collected  sufficient  to  satisfy  the  first  judgment 
or  execution.^ 

§  872.  The  rule  that  personal  actions  die  with  the  person,  is 
applicable  to  actions,  against  the  sheriff.  Thus,  an  action  will  not 
lie  against  the  representatives  of  a  sheriff,  for  an  escape  which 
occurred  during  his  life;^  nor  for  a  tort  or  misfeasance  in 
office.^  Nor  will  an  action  lie  against  the  executors  of  the  sheriff, 
for  the  default  of  his  deputy  in  returning  process,  though  the 
action  of  assumpsit  be  given  by  the  statute,  unless  the  estate  of 
the  deceased  was  benefited  by  the  act  complained  of,  as  where 
property'  was  tortiously  taken  and  sold,  or  remains  in  specie  in  the 
hands  of  the  representatives.* 

§  873.  A  sheriff  sued  for  an  act  done  by  him  in  the  execution 
of  process,  is  entitled  to  take  upou  himself  the  defence  of  the 
action  and  to  retaia  such  attorney  as  he  sees  fit,  notwithstanding 
he  was  indemnified  by  the  party  suing  out  the  process  ;  and  where 
the  sheriff  liad  retained  an  attorney,  it  was  held  that  such  party 
had  no  right  to  substitute  another  in  his  place. ^ 

§  874.  Formerljr  sheriffs  were  entitled  to  double  costs,  when 
judgment  was  rendered  iu  their  favor  in  any  action  brought  against 
them  for  any  act  of  misfeasance  or  malfeasance  in  office.  But  it 
is  held  that  by  the  provisions  of  the  Code  they  are  no  longer  en- 
titled to  receive  double  costs.  The  right  of  the  court  to  give 
ail  extra  allowance  is  said  to  be  a  convenieirt  substitute  for  double 
costs.^ 

§  875.  The  damages  to  be  recovered  against  the  sheriff  will  in 
general  be  commensurate  with  the  extent  of  the  injury  sustained 
by  the  party  aggrieved.  Wliere  he  is  sued  for  not  arresting  the 
defendant,  or  for  an  escape,  or  for  not  making  a  levy,  the  amount 
of  the  judgment  against  the  debtor,  is  prima  facie,  the  extent  of 
the  injury  which  the  plaintiff  has  sustained  by  the  officer's  breach 
of  duty  ;  yet  if  the  neglect  was  unintentional,  it  is  competent  for 
the  officer  to  *  prove  in  mitigation  of  damages,  any  fact  p^„„„ 
slrowing  that  the  plaintiff  has  suffered  little  or  nothing,  by  L 
such  default  or  breach  of-duty.  If  the  wrong  done  by  tlie  officer 
was  not  the  result  of  design  to  injure,  and  if  the  plaintiff  is  not 
placed  in  a  worse  condition  than  he  would  have  been   in,  had  the 

1  Davy  V.  Field,  2  Keyes,  608.  ^  peck  v.    Acker,   20  Wend.   60.".;  The 
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officer  done  his  duty,  the  party  can  recover  no  greater  damages 
than  he  has  actually  suffered  by  the  wrong.  Thus,  where  the  de- 
fendant was  sick  and  the  sheriff,  on  that  account,  omitted  to  arrest 
him,  he  may  show  this,  and  that  he  may  be  arrested  as  easily  as 
before,  in  mitigation  of  damages.^  < 

§  876.  The  damages  which  may  be  recovered  against  the  sheriff 
for  an  escape  will  depend  upon  the  character  of  the  process  under 
which  the  prisoner  is  held.  Thus  it  is  provided  by  statute,  in  case 
of  the  escape  of  one  committed  for  contempt,  the  sheriff  shall  be 
liable  to  the  party  aggrieved  for  his  damages  sustained  thereby 
[and  is  guilty  of  a  misdemeanor.^]  And  when  the  sheriff  or  jailer 
wilfully  suffers  an  insolvent  debtor,  who  is  committed  for  refusing 
to  answer  all  lawful  questions  put  to  him,  or  for  refusing  to 
sign  his  examination,  to  escape,  they  shall  be  liable  to  indictment 
for  a  misdemeanor,  and  on  conviction  thereof,  in  addition  to  any 
other  punishment  the  court  may  inflict,  shall  forfeit  to  the  trustees 
a  sum  equal  to  the  amount  of  debts  due  to  the  creditors  of  such 
debtor,  not  exceeding  two  thousand  five  hundred  dollars.^ 

§  877.  Where  the  action  is  for  an  escape  from  jail,  when  the 
prisoner  is  confined  on  mesne  process,  or  upon  surrender  in  exonera- 
tion of  his  bail,  made  either  before  or  after  judgment  rendered,  the 
sheriff  shall  be  answei'able  to  the  party  at  whose  suit  the  prisoner 
shall  have  been  committed  to  the  extent  of  the  damages  sustained 
by  such  party.  *  In  sucli  case  the  plaintiff  is,  prima  facie  entitled 
to  his  whole  debt,  which  he  could  have,  or  which  he  has  recovered 
against  tlie  debtor.  But  the  party  can  recover  no  more  in  such 
case  than  he  has  lost  by  the  escape ;  and  hence,  if  the  prisoner 
was  insolvent,  and  the  sheriff  shows  the  fact,  the  party  will  be 
entitled  to  recover  only  nominal  damages.^  And  if  the  plaintiff 
can  recover  against  another,  this  is  a  ground  for  reduction  of 
damages.^  And  where  the  plaintiff  had  real  and  competent 
security  for  his  debt,  and  relinquished  it  after  knowledge  of  an 
escape,  and  with  the  intent  to  charge  the  sheriff  with  the  debt,  it 
was  held  that  the  sheriff  might  avail  himself  of  that  fact,  in  mitiga- 
tion of  damages.  "^ 

1  Wells  V.   Bartlett,   10  Mass.   472;     2  art  v.  Kip,   7  John.   165;    Dole  v. 

(rreenl.  Ev.  §  599.  Moulton,  2  .John.  C"as.  205;  Patter- 

2  3  K.  S.  736,  §  82;  [Code  Civ.  Proc,  son  v.    Westervelt,    17  "Wend.   543 

§  158.      See  Loosey  v.   Orser,   4  FaircMld  v.  Case,   24  Wend.   381 

Bosw.  391.]  Smith   v.   Knapp,   30  N.   Y.    581 

»  3  R.  S.  118,  §  18;  [4  id.,  8th  ed.,  p.  Barnes  v.  Willett,  35  Barb.  514. 

2529,  §  16.]  ^  1  Cow.  Tr.  380;  Smith  v.  Knapp,  30 

*  3  R.  S.  736,  §  38;  [See  Code  Civ.  Proc.,  N.  T.  581. 

§  158  as  amended  by  L.  1886,  c.  648.]  '  Russell  v.  Turner,  7  John.  189. 

''  Potter  v.  Lansing.  1  John.  215;  Stew- 
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*§  878.  Where  a  prisoner,  in  execution,  in  a  civil  action  r*oqrt 
shall  escape  without  the  assent  of  the  party  at  whose  suit 
such  prisoner  was  committed,  the  sheriff  shall  be  answerable  therefor 
to  such  party,  for  the  debt,  damages  or  sum  of  money  for  which  such 
prisoner  was  committed,  to  be  recovered  in  an  action  of  debt.^  In 
such  case  if  debt  is  brought,  the  sheriff  is  liable  only  for  the 
amount  of  the  judgment,  without  interest.^  It  has  been  held  that 
where  the  action  is  for  the  precise  amount,  that  while  the  insol- 
vency of  the  defendant  was  not  a  defence  either  total  or  partial  it 
was  a  question  to  be  determined  at  the  trial  whether  the  evidence 
might  be  given  in  mitigation  of  damages.^  But  if  the  action  is  case, 
instead  of  debt,  the  party  may  recover  his  damagfes  whatever  they 
may  be,  but  the  sheriff  will  be  at  liberty  to  show  matters  in  mit- 
igation of  damages.*  Where  the  sheriff  is  liable  for  the  escape  of 
one  of  several  defendants  he  is  liable  for  the  whole  debt  and  not  for 
a  proportionate  part. 

§  879.  Where  the  sheriff  has  become  liable  as  bail  in  any  case, 
he  is  liable  like  other  bail,  and  he  can  give  evidence  of  the  debtor's 
insolvency  in  mitigation  of  damages.^  And  where  he  has  become 
so  liable  on  an  arrest  in  an  action  for  the  delivery  of  personal  prop- 
erty, his  liability  is  of  the  same  nature  and  extent  as  the  original 
bail,  viz.  :  for  the  delivery  of  the  property  to  the  plaintiff  and  the 
payment  of  such  sum  as  may  be  recovered  against  the  defendant.* 
But  where  the  judgment  was  erroneous,  for  the  damages  only  and 
not  for  the  return  of  the  property  as  well,  it  was  held  that  the 
bail  would  not  be  liable  in  such  case  and  consequently  not  the 
sheriff." 

§  880.  Where  the  action  is  for  not  paying  over  mone}'  collect- 
ed, the  recovery  will  be  the  amount  collected  with  interest  from 
the  return  day  of  the  process,  less  the  sheriffs  fees  on  the  process.* 
If  the  action  is  for  neglect  of  duty  in  not  levying  and  return- 
ing an  execution,  the  plaintiff  is  entitled,  prima  facie,  to  recover 
the  amount  of  the  judgment,  with  interest.^  But  the  sheriff  may 
show  in  mitigation  of  damages  that  the  whole  sum  could  not 
be  collected  upon  due  diligence.^"     But  it  will  be  no  defence  to 

1  3  R.  S.  736,  §  84.     [See  4  Id.,  8th      «  McKenzie  v.  Smith,  27  How.  Pr.  20 

ed.,  p.  2529,  §  16.]  '  Gallarati  v.  Orser,  27  N".  Y.  .324. 

2  Hutchinson  v.  Brand,  6  How.  Pr.  73.       8  ^nte,  §  42.5;  2  Greenl.  Ev.  588. 

8  McCreary  V.  "Willett,  23  How.  Pr.  129;  ^  Bank  of  Rome  v.  Curtis,  1  Hill  275; 

Barnes  v.  Willett,  35  Barb.  514.  Ledyard  v.  Jones,  4  Sandf.  67. 

■•  Rawsonv.  Dole,  2  John.  454;  Thomas  "Pardee  v.    Robertson,    6    Hill    550- 

V.Weed,   14  John.   255;  Llttlefield  Bank  of  Rome  v.  Curtis,  1  Hill  275 ;' 

V.  Brown,  1  Wend.  398.         .  Ledyard  v.  Jones,  7  N.  T.  550. 

6  Metcalf  V.  Stryker,  31  N.  T.  255. 
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the  action  that  the  defendant  in  the  execution  has  abundant  prop- 
erty out  of  which  the  judgment  may  still  be  collected.^  Where 
*^Qn  ^^'®  execution*  of  process  has  been  interfered  with  so  as  to 
relieve  the  sheriff  from  liability,  he  may  be  required  to  return 
the  process,  and  on  failure  to  do  so  the  plaintiff  will  be  entitled  to 
recover  nominal  damages.^  Where  the  sheriff  is  sued  for  return- 
ing nulla  bona,  instead  of  levying  on  certain  property  belonging 
jointly  to  the  debtor  and  another,  the  proper  measure  of  damages 
is  half  the  value  of  the  goods. ^ 

§  881.  Where  the  sheriff  seizes  the  goods  of  another,  if  trover 
is  brought  the  real  value  of  the  goods  may  be  recovered  against 
him.  If  the  plaintiff  has  only  a  special  property  in  the  goods  then 
he  can  only  recover  to  the  amount  of  such  special  property.*  But  if 
the  action  be  for  money  had  and  received,  only  the  moneys  for 
which  the  goods  were  sold  can  be  recovered.  In  replevin  against 
the  slieriff  for  flour  taken  by  him  on  execution,  on  the  plaintiff's 
electing  to  take  judgment  for  its  value,  the  plaintiff  will  be  entitled 
only  to  the  value  at  the  commencement  of  the  suit,  with  interest 
from  that  time,  although  it  may  appear  that  flour  between  that  period 
and  the  trial  was  worth  double  the  then  market  value.  He  cannot 
add  as  damages,  the  difference  between  the  value  at  the  replevin, 
and  the  highest  subsequent  market  value  up  to  the  time  of 
trial.5 

§  882.  The  official  bonds  of  sheriffs  are  in  form,  given  to  the 
people  of  this  state,  bnt  they  are  held  for  the  benefit  of,  and  as  an 
indemnity  to,  all  parties  who  maybe  injured  bj^  the  default  or  mis- 
conduct in  office  of  the  sheriff  executing  the  same.^  They  are 
in  effect  a  security  not  only  to  suitors,  who  might  have  a  direct 
interest  in  the  action  of  the  sheriff,  but  to  any  citizen  aa-Iio  might 
be  injured  by  his  official  misconduct.'' 

§  883.  The  condition  of  the  sheriff's  official  bond  is,  that  he 
shall  well  and  faithfully,  in  all  things,  perform  and  execute  the 
office  of  sheriff  of  the  county  during  his  continuance  in  said  office 
by  virtue  of  his  election,  without  fraud,  deceit  or  oppression.^  It 
is  declared  that    every  bond  taken  from  a  public  officer  shall  be 

1  Stevens  v.  Rowe,  3  Dp.nio  327;  Led-      *  Ante,  §  831. 

yard  v.  Jones,  4  Sandf.   67;  Bank  ^  Suydam  v.  Jenkins,  3  Sandf.  614. 

of  Rome  V.  Curtis,  1  Hill  275;  Par-  ^  j  R.  S.  ST(!,  §  lti2;  [2  Id.,  8th  ed.,  p. 

deev.  Robertson,  fi  Hill  550;  Led-  1061,  §07.] 

yard  v.  Jones,  7  N.  Y.  550;  Bacon  '  The  People  ex  rel.  Kellogg  v.  Schuy- 

V.  Cropsey,  7  N.  Y.  195.  ler,  4  N".  Y.  173. 

2  Mickles  v.  Hart,  1  Denio  548.  «  1  R.  S.  876,  §  162;   [2  Id.,  8th  ed.,  p. 
8Sewell453.  1061,  §  67.] 
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deemed  to  be  in  force  and  obligatory  upon  the  principal  and 
sureties  therein,  so  long  as  such  officer  shall  continue  to  discharge 
the  duties  of  his  office,  and  until  his  successor  is  appointed. ^  The 
sheriff's  bond  is  not  only  obligatory  upon  him  and  his  sureties  to 
this  extent,  but  also  during  the  time  he  or  any  of  his  deputies  are 
completing  the  execution  of  process  commenced  before  the  ter- 
mination of  his  office.^  And  in  the  case  of  an  under-sheriff  it 
is  provided  that  every  default  or  misfeasance  in  *ofBce  of  r*oQ9 
such  under-sheriff  while  he  discharges  the  duties  of  sheriff 
during  a  vacancy  therein,  shall  be  a  breach  of  the  condition  of 
the  bond  given  by  the  sheriff  who  appointed  him.'^  It  is  farther 
provided  however,  that  the  sureties  in  any  official  bond  shall  be 
exonerated  from  all  liability  by  reason  thereof,  for  all  acts  or  omis- 
sions of  the  principal,  after  he  shall  have  renewed  any  official  bond 
pursuant  to  law.*  The  condition  of  the  sheriff's  bond  is  broken 
whether  the  act  complained  of  was  suffered  or  committed  by  the 
sheriff  himself  or  by  his  under-sheriff  or  deputy  or  jailer.  But  if 
the  deputy  was  a  special  deputy,  appointed  at  the  instance  of  the 
party  aggrieved,  neither  the  sheriff  nor  his  surety  will  be  liable  to 
such  party  for  the  neglect  or  misconduct  of  such  special  deputy.^ 
§  884.  The  liability  of  the  sureties  of  a  sheriff  upon  his  bond,  is 
co-extensive  with  the  liability  of  the  sheriff  himself,  in  resiiect  to  all 
neglect  of  duty  or  acts  whicli  he  is  by  law  required  to  perform  as 
sheriff.^  If  a  duty  is  imposed  by  law  upon  a  sheriff,  as  such  which 
he  is  bound  at  his  peril  faithfully  to  discharge,  and  it  is  neglected 
without  some  legal  excuse,  or  is  performed  in  an  improper  manner, 
the  sureties  are  liable.  A  neglect  of  duty  is  a  breach  of  the  con- 
dition of  the  bond,  although  it  should  not  involve  in  it  any  posi- 
tive act  of  fi'aud,  deceit  or  oppression.^  If  he  refuses  or  neglects  to 
return  process  or  to  pay  over  money  collected  by  him  on  execution, 
or  received  upon  the  redemption  of  lands  sold  on  execution,  the  con- 
dition of  his  bond  is  broken.^     The  sureties  of  the  sheriff  are  liable 


J  1  E.  S.  412,  §  34;   [2  Id.,  8th  ed.,  p.  North  Carohna,  Martin  v.  Martm, 

400.]  2  Jones  (N.  C.)  280. 

2  Ante,  §  6.  ^  The  People  ex  rel.  Metcalf  v.  Dike- 

'  1  R.  S.  877,  §  167;   [2  Id.,  8th  ed.,  p.  man,  4  Keyes  fl3. 

1062,  §  72.     See  Cole  v.   Perry,   8  '  The  People  v.  Brush,  6  Wend.  454; 

Cow.    218;    Jackson  v.    Collins,   S  The   People  v.   Spraker,   18  John. 

Cow.   89;    Newman    v.    Beckwith,  -390. 

5    Lans.    8-3;  Ward  v.   vStorey,    18  *  The  People  v.  Brush,  6  Wend.   4.-it ; 

Johns.    121;  Everit    v.    Watts,    10  Rhinelander   v.    Mather,   5  Wend. 

Paige  Ch.  83.]  102  ;  Colvin  v.   Holbrook,  3   Barb? 

*  1  R.  S.  412,  §  3.t;  [1  Id.,  8th  ed.,  p.  47.'5;  Elkin  v.  Thp  People,      Scam. 

401,  §  80.]  (111.)  207. 
'  Ante,  §  869.     But  this  is  questioned  in 
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for  money  received  by  him  on  execution,  after  the  execution, 
of  the  bond,  though  the  process  under  which  it  was  collected,  was 
received  by  him  previous  to  the  giving  the  bond.^  It  is  no  answer 
to  an  action  on  a  sheriff's  bond,  that  he  is  sought  to  be  charged 
for  the  nonperformance  of  duties  created  subsequently  to  the  act 
under  which  the  bond  is  executed,  provided  that  such  duties  ex- 
isted at  the  date  of  the  bond.  It  might  be  otherwise  if  new  duties 
were  imposed  upon  the  sheriff  after  the  giving  of  the  bond.^  If 
he  executes  process  in  such  a  manner  that  the  rights  or  interests  of 
others  are  impaired,  the  condition  of  the  bond  is  broken,  and  the 
party  injured  thereby  will  be  entitled  to  leave  to  bring  an  action 
iifoqqi  thereon  for  the  recovery  of  his  damages.  Thus  the  *plain- 
tifE  in  process,  will  be  entitled  to  have  to  prosecute  the 
bond  where  the  sheriff  has  made  return  of  nulla  bona  to  an  execu- 
tion, when  there  was  sufficient  property .^  So  the  sureties  of  the 
sheriff  are  liable  on  the  bond  for  a  trespass  committed  by  the  sheriff 
by  color  of  office  as  where  he  levies  under  process  against  one,  upon 
the  goods  of  another.* 

§  885.  Whenever  a  sheriff  shall  have  become  liable  for  the  escape 
of  any  prisoner  committed  to  his  custody,  or  whenever  he  shall 
have  been  guilty  of  any  default  or  misconduct  in  liis  office,  the  party 
injured  thereby,  may  apply  to  the  supreme  court,  [or  to  a  su- 
perior city  court  having  jurisdiction]  for  leave  to  prosecute  the 
official  bond  of  such  sheriff.^  Such  application  shall  be  accompanied 
by  proof  of  the  default  or  delinquency  complained  of,  and  that  no 
satisfaction  for  the  same  has  been  received  ;  and  by  a  certified  copy 
of  such  official  bond.^  The  party  moving  for  leave,  must  show  affirm- 
atively that  the  sheriff  has  been  guilty  of  some  default,  or  mis- 
conduct in  his  office.''  It  is  not  necessary  that  a  previous  recovery 
should  be  had  against  the  sheriff  for  the  particular  default  to  entitle 
the  party  to  leave  to  prosecute  the  sheriff's  bond,^  except  where 
the  sheriff  has  become  fixed  as  bail,  by  reason  of  the  neglect  to  justify 
of  the  sureties  of  one  arrested,  when  a  judgment  must  first  be 
recovered  against  him,  and  an  execution  be  returned  unsatisfied  in 
whole  or  in  part,  before  leave  will   be  granted  to  prosecute  tlie 

'  The  People  ex  rel.  Gibson  v.  Ring,  I")  nach  v.  Tlie  Commonwealth,  5  13inn. 

Wend.  623.  (I'enn.)  1S4. 

'•=  The  People  v.    Brush,   (i  Wend.   4.j4;  "^  '■)  K.   S.   TT'.i,   §   1;     [Code  Civ.  Proc, 

Murray  v.  The  State,  13  Mo.  7.  §  1880];  In  the  matter  of  Chamber- 

'  Ex  parte  Chester,  5  Hill  5.55.  lain,  42  Barb.  281. 

*  The  People  ex  rel.  Kellogg  v.  Srlmy-  ^  3  R.  S.  770,  (}  2;    rcodc  Civ    Proc 

ler,  4  N.Y.  173:  The  State  V.  Moore,  §1880.]       '  '' 

1!)  Mo.  369;  The  Commonwealth  v.  '  Ex  parte  Reeil,  4  Hill  572. 

Stockton,  5  Monr.   (Ky.)  !!):>;   Car-  "  Ex  parte  Chester,  5  Hill  5.55. 
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sheriff's  bond.^     If  the  claim  is  for  the  nonpayment  of   money,  a 
demand  thereof   first  must  be  shown.'^ 

§  886.  Upon  such  application  and  proof,  the  court  [must  grant 
an  order,  permitting  the  applicant  to  maintainan  action  upon  the 
bond.^  The  action  must  be  brought,  in  the  court  which  granted  the 
order,  by  the  application  as  plaintiff;  and  it  may  be  maintained,  as 
if  the  applicant  was  the  obligee  named  in  the  bond.*]  In  such 
actions,  the  same  pleadings  and  proceedings  shall  be  had,  as  are 
prescribed  by  law  in  the  case  of  suits  upon  bonds  with  other  condi- 
tions than  for  the  payment  of  money,  except  as  hereinafter  men- 
tioned, and  judgment  shall  be  rendered  for  the  defendants  in  the 
like  cases.  The  proceedings  upon  sheriff's  bonds  are  not  affected 
by  the  provisions  of  the  Code. 

*§  887.  A  judgment  on  such  bond  shall  not  be  a  bar  to  any' 
other  suit  that  may  be  brought  on  the  same  official  bond,  by  '- 
the  same  plaintiff,  or  by  any  other  plaintiff,  for  any  other  delin- 
quency or  default  of  such  sheriff,  than  such  as  was  assigned  as  a 
breach  of  the  condition  of  such  bond,  in  the  action  in  which  such 
judgment  was  rendered.^  But  the  sureties  are  not  liable  thereon, 
beyond  the  penalty  of  the  bond.'^ 

§  888.  During  the  pending  of  any  suit  upon  such  official  bond, 
or  after  judgment  rendered  in  such  suit,  any  other  party  aggrieved 
by  the  default  or  delinquency  of  such  sheriff,  may,  in  like  manner, 
apply  to  the  supreme  court  for  leave  to  prosecute  such  official  bond.^ 

§  889.  Upon  such  leave  being  granted,  the  applicant  may  prose- 
cute such  bond,  in  the  manner  hereinafter  mentioned;  and  the  pen- 
dency of  any  other  suit,  at  the  relation  of  any  other  person,  on  the 
same  b<md,  or  a  judgment  recovered  by  or  against  any  other  person 
on  such  bond,  shall  not  abate,  or  in  any  manner  affect  such  suit, 
or  tlie  proceedings  therein,  exce2:)t  as  hereinafter  mentioned.' 

§  890.  Any  person  who  may  have  recovered  any  judgment  upon 
such  official  bond,  may  in  like  manner,  apply  for  leave  again  to 
prosecute  such  bond,  whenever  he  is  aggrieved  by  any  other  default 
or  delinquency,  than  such  as  shall  have  been  the  subject  of  the 
former  action,  and  shall  proceed  therein  in  like  manner  as  herein- 
before mentioned. 1" 

1  Code   S  202.  was  repealed  by  L.  1880,  c.  245. 

2  Khinelander  v.  Mather,  5  Wend.  102.      6  3  E.  S.  779,  §  5.     [See  Code  Civ.  Proc. 
8  [Code  Civ.  Proc,  §  1881.     See  Matter         §  1882.] 

of   Ctiamberlain,    18   Abb.    Pr.  1U3 ;  e  Lewis  v.  Ball,  6  Cow.  583. 

Chester's  Case,  5  Hill  555  ;  Ji.iriiard  '  3  E.  H.  780,  §  (1.     [See  Code  Civ.  Proc. 

V.    Darling,    11    Wend.    28;     Enine-  §  18S2.J 

lander  v.  Mather,  5  Wend.  102.J  »  3  K.  S.  780,  §  7.     [Sci-  Code  Civ.  Proc. 

«  All  of  Title  V  of  Chapter  VIII  of  pt.  §  1882.] 

Ill  of  the  Revised  Statutes,  being  the  9  3  R.  s.  780,  §  8.     [See  Code  Civ.  Proo. 

part  from  which  the  citations  are  §  1882.] 
made  for  the  balance  of  this  chapter, 
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§  891.  No  such  Buit  shall  be  barred,  uor  shall  the  amount  which 
the  plaintiff  maybe  entitled  to  recover  therein,  be  affected  by  any 
plea  or  notice  made  by  any  surety  in  such  bond,  of  a  judgment  re- 
covered thereon,  unless  it  be  accompanied  by  an  allegation  that 
the  sureties  in  such  bond,  some  or  one  of  them,  have  been  obliged 
to  pay  the  damages  assessed  in  such  judgment,  or  some  part  thereof, 
for  the  want  of  sufficient  property  of  such  sheriff  whereon  to  levy 
the  same,  or  that  they  will  be  obliged  to  pay  the  same,  or  some 
part  thereof,  for  the  same  reason  ;  nor  unless  such  plea  or  notice 
be  verified  by  the  oath  of  the  defendant  making  the  same.^ 

§  892.  If  it  appear  that  the  amount  of  any  damages  so  recovered, 
which  such  surety  has  been  obliged  to  pay,  or  will  be  obliged  to 
pay,  as  specified  in  the  last  section,  is  equal  to  the  amount  for 
which  such  defendant  shall  be  liable  by  virtue  of  the  bond,  he  shall 
be  acquitted  and  discharged  of  all  further  liability,  and  judgment 
shall  be  rendered  in  his  favor.^ 

*  S  893.  If  it  shall  appear  that  the  amount  of  any  dam- 
ages  so  recovered,  and  which  such  surety  has  been  obliged 
to  pay,  or  which  he  will  be  obliged  to  pay,  is  not  equal  to  the 
amount  of  such  surety's  liability,  the  amount  thereof  shall  be 
allowed  to  such  defendant  in  establishing  the  extent  of  his  lia- 
bility in  any  such  action.^ 

§  894.  Whenever  judgment  shall  be  obtained  against  a  sheriff 
and  his  sureties,  a  direction  shall  be  indorsed  on  the  execution 
issued  thereon,  by  the  attorney  issuing  the  same,  to  levy  the 
amount  of  such  execution  in  the  first  place,  of  the  property  of  such 
sheriff  and  if  sufficient  property  of  such  sheriff  cannot  be  found  to 
satisfy  such  execution,  then  to  levy  the  deficiency  of  the  property 
of  the  sureties.* 

§  895.  In  every  such  case  of  a  judgment  against  a  sheriff  and 
his  sureties,  no  execution  against  the  bodies  of  the  defendants  shall 
be  issued,  until  an  execution  against  the  property  shall  have  been 
returned  unsatisfied  in  whole  or  in  part.^ 

§  896.  Whenever  several  judgments  shall  be  obtained  at  the 
same  term,  upon  any  official  bond  of  a  sheriff,  for  damages  amount- 
ing in  the  whole  to  more  than  the  sums  for  which  the  sureties 
therein  shall  be  liable,  the  supreme  court  shall  order  the  moneys 
levied  upon  such  judgments  from  the  property  of  the   sureties,  to 

13B.  S.  780,  §12.  [Wen  Code  Civ.  Proe.      s  3b.  S.  781,  §  11.     [See  Code  Civ.  Proc. 

(,  1884.]      "  §  1»«-1.] 

2  3'B.  S.  780,  §  13.  [See  Code  Civ.  Prou.      "  3  K.  S.  781,  §  15.     [Sec  Code  Civ.  Proc. 

§  1884.]  §  1883.] 
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be  distributed  to  the  relators   respectively  in  such  judgments,  in 
proportion  to  the  amount  of  tlieir  respective  recoveries. ^ 

§  897.  If  executions  be  issued  upon  several  judgments  obtained 
at  the  same  term,  upon  any  sucli  official  bond,  and  sufficient 
moneys  shall  not  be  raised  to  satisfy  all  of  the  said  executions,  the 
supreme  court  shall  distribute  the  moneys  collected  on  such  exe- 
cutions to  the  relators  respectively  in  such  judgments,  in  propor- 
tion to  the  amount  of  their  respective  recoveries.^ 

§  898.  No  scire  facias  shall  be  brought  upon  any  judgment 
rendered  upon  such  official  bond,  by  the  party  at  whose  relation 
such  judgment  was  obtained,  or  by  any  other  person,  for  any 
breach  of  the  condition  of  such  bond. 

§  899.  Every  suit  brought  on  such  official  bond,  and  every  judg- 
ment rendered  therein,  shall  be  deemed  the  private  suit  and  judg- 
ment of  the  partj'  on  whose  relation  the  same  shall  be  brought 
or  obtained;  such  suit  may  be  discontinued  and  the  relator  may 
be  nons^iited,  as  in  private  suits  ;  and  the  judgment  therein  may 
be  cancelled  and  discharged  by  the  relator,  in  the  same  manner  as 
if  he  were  the  nominal  plaintiff,  and  shall  be  deemed  satisfied  in 
the  same  cases  as  judgments  *by  individuals.  A  verdict  r*qq/:> 
and  judgment  in  one  such  action  is  not  evidence  in  another 
action  to  charge  the  sureties.^ 

§  900.  If  the  suit  be  discontinued,  or  the  relator  be  nonsuited, 
or  judgment  be  rendered  for  the  defendants,  upon  verdict,  de- 
murrer, or  otherwise,  costs  shall  be  awarded  against  the  relator, 
as  if  he  were  the  nominal  plaintiff,  and  judgment  shall  be  rendered 
for  such  costs,  and  execution  thereon  awarded  against  him,  in  the 
same  manner. 

1  3  E.  S.  781,  §  17.     [See  Code  Civ.  Proo.         §  1885.] 

§  1885.]  8  The  People  ex  rel.  Bacon  v.  McHenry, 

2  3  R.  S.  781,  §  18.     [See  Code  Civ.  Proc.         19  Wend.  482. 
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CHAPTER   I. 

OP   THE  ELECTION,  QTJALrPICATIONS   AND  DUTIES   OP  COKONEES.a 

§  901.  The  constitution  of  this  state  declares  that  coroners  shall 
be  chosen  by  the  electors  of  the  respective  counties,  once  in  every- 
three  years,  and  as  often  as  vacancies  shall  happen.^  And  it  is  pro- 
vided by  statute  that  there  shall  be  elected  four  coroners  for  every 


1  Cons.  Art.  X.,  §  1. 

a  Ala.— R.  C,  §  935. 

[Ariz.— E.  S.  1887,  §§  459,  480;  Penal 

Code,  §§  2309-2318.] 
Ark.— Dig.  St.  1884,  §§  535,  536,  685- 

•721.] 
Cal.— Dig.  1860,  p.  112;   [Deer.  Codes 

&  Sts.,  1S85,  vol.  4,  §§  1510-1519.] 
[Dak.— Codes  1885,  pp.  352,  357,  368, 

et  seq,  4.")!.] 
Del.— E.  S.  1852,  p.  72;  [Laws  1874, 

pp.  105-127,  170.] 
Fa.— Dig.  1847,  p.  129. 
Ga.— Code,  p.  130. 
111.— 2  St.  1123  ;  [Rev.   Sts.,  1887,  pp. 

320-324.] 
Ind.— Cons.  Art.  6,  §  2;  1  R.  S.  1852, 

pp.   166,  223;  2  R.  S.  p.  13;  Laws 

1855,  p.  52;  [Rev.  Sts.  1881,  §§  152, 

1702,  5875,  5878.] 
la.— Rev.    1860,    p.    66;   [Rev.    Code 

1884,  pp.  76-80.] 
Kan.— Gen.  St.  1868,  p.  280;  [Comp. 

L.  1885,  §§  1584-1602.] 
Ky.— 2  R.    S.    349,   726;    [Genl.   Sts. 

1888,  pp.  326-328.] 
La.— R.  S.  p.  107;  Laws  1869,  p.  20  ; 

[R.  S.  1876,  p.  173.] 
Me.— E.  S.  489  ;  [Rev.  Sts.  1883,   p. 

665.] 
Md.— 1   Code  145  ;    [Pub.    Genl.    L. 

1888,  vol.  1,  pp.  277-279.] 
Mass.— Gen.  St.  1860,  pp.  24, 152, 618, 

813,  Sup.  53,  137. 
Micli.— St.    1857,  p.   216;  [How.   St. 


1882,    §§    603-606,   663,   868,   6764, 

7075,  8612,  8613,  9302,  9594-9597.] 
Minn.— Rev.  1866,  pp.  83,  119. 
Miss.— Rev.  Code,  pp.  90,  128;  [Id., 

1880,  §§  350  to  366.] 
Mo.— Gen.  St.  1865,  p.  391  ;  [1  R.  S. 

1889,  «§  2438-2479.] 
Neb.— R.    S.   32,  p.  510;  [Comp.  St. 

1887,  pp.  303-305,  387.] 
Nev.— St.  1866,  p.  233. 
N.  H.— Gen.  St.  1867,  400, 403;  [Genl. 

L.  1878,  pp.  501-505.] 
N.   J.— Dig.    1865,   pp.  108,  135;    L. 

1861,  p.  64;  [Revis.  1877,  pp.  169-174; 

Id.  Sup.  1886,  pp.  141-143.] 
O.— 2  R.  S.  1403. 
On.— Gen.    L.    .396; 
Oreg.  Ann.  L.  1887,  vol.  1,  p.  678,  vol. 

2,  p.  1137.] 
Penn.— Dig.   1861,  p.   893  ;    [Bright. 

Purd.  Dig.   1883,  vol.  2,  pp.  1532- 

1.537.] 
R.  I.— R.  S.  569;  [Pub.  Sts.  1882,  p. 

707.] 
Tenn. — Code,  p.  143. 
Tex.— Cons.  Art.  1,  §  19. 
[Utah.- Comp.  L,  1888,  vol.  1,  §§157- 

160.] 
Va.— Code  1849,  p.  247. 
Wis.— Const.  Art.  6,  §  4;  R.  S.  164, 

173,  649,  835  ;  [Id.    1878,  pp.    246, 

258.] 
[Wyo.— Comp.  L.  1876,  p.  214,  et  seq.] 
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county  in  the  state.^  It  is  further  provided^  that  they  shall  be 
chosen  in  the  same  manner,  and  at  the  same  general  election  as 
sheriffs,  and  shall  hold  their  offices  for  the  same  term,  and  be 
removable  in  the  same  manner.^  The  coroners  first  chosen  in  every 
county  that  may  hereafter  be  erected,  shall  be  elected,  at  the 
general  election  next  succeeding  the  erection  of  the  county,  or  at 
such  other  time  as  the  legislature  shall  direct.'^  When  the  county 
^qqo-i  canvassers  shall  have  *determined  who  nre  elected  to  the 
office  of  coroner,  the  county  clerk  shall  prepare  certified 
copies  of  the  certificate  of  the  declaration  of  such  board  of  county 
canvassers,  and  shall,  without  delay,  deliver  one  of  such  copies  to 
each  person  so  elected.*  And  the  county  clerk  shall  transmit  to 
the  secretary  of  state,  witliin  twenty  days  after  a  general  election, 
and  within  ten  days  after  a  special  election,  a  list  of  the  names  of 
tlie  persons  elected  in  the  county  as  coroners  at  such  election,  with 
the  places  of  their  residence  respectively.®  And  the  secretary  of 
state  shall  enter  in  a  book  to  be  kept  in  his  office,  the  names  of  the 
coroners  elected  in  this  state,  and  their  place  of  residence  and  their 
term  of  office.^ 

§  902.  No  person  shall  be  capable  of  holding  the  office  of  coroner 
is  this  state  who,  at  the  time  of  his  election  or  appointment,  shall 
not  have  attained  the  age  of  twenty-one  years,  and  who  shall  not 
then  be  a  citizen  of  this  state.'^  And  the  office  is  declared  to  be 
so  far  local  as  to  require  the  residence  of  every  person  holding 
the  office  within  the  county  in  which  the  duties  of  his  office  are 
required  by  law  to  be  executed.^  And  they  are  prohibited  while 
they  continue  in  office  from  practicing  as  a  counsellor,  solicitor 
or  attorney,  in  any  court  of  law  or  equity.^  Coroners  are  not,  like 
sheriffs,  prohibited  from  holding  the  office  for  more  than  one  term 
in  succession,  nor  from  holding  any  other  office  at  the  same  time.^" 

1  1  K.  S.  379  §  1,  sub.  3;  Id.  .398,  §  f!9.      6  i  r.  g.  439^  §  22;    [1  id.,  8th  ed.,  p.  424, 

In    Queens    county    six    Coroners  §  132.] 

sliall   be  chosen,  one  to  reside  in  ^  1  R.  S.  442   §  43;   [1    id.,  8th  ed..  p. 

each  town,  Laws  1859,  cliapter  127.  426,  §  43. J 

And    in  Suffolk  county,  one  addi-  '  1  R.  S.  407.  §  1;    [1  id.,  8th  ed.,  p.  396. 

tional  Coroner  is  tu  be  chosen  to  §  1  of  tit.  VI.,  art.  1.     See  Lambert 

reside  on  cither  Fisher's  Island,  or  v.  People,  76  N.  Y.   220;  Matter  of 

upon  one  of  t'.ie   islands  adjacent  CNeil,  27  Hun,  609;  Green  v.  Burlce, 

thereto,   called  the  Hommoeks,   or  23  Wend.  490.  502;   People  v.  Dean. 

upon  Mystic  Island,  formerly  called  :',  Wend.   4:18];  Green  v    IJiu-ke  ''3 

Ram  Island,  Laws  ISCiO,  c.113.  Wend.  490. 

2  R.  ,S.  397,  S§  68,  69;  [L  Id.,  Sth  ed.,  «  ijr.  §_  ;>^,3   13.   m   j^,     gth  ed.,  p.  379, 

pp.  369,  403] ;  Ante,  S  1.  §15.]  '  f        ' 

8  1  ]!.  S.  401,  §  89;  [1  Id.,  Sth  ed.,  p.  »  1  R.  S.  401,   §  85;    [Code  Civ.  Proc, 

390,  §  .50.]  §  62.] 

^  1  R.  S.  4^0,  §  21 ;  [1  id.,  Sth  ed.,  p.  424,  i"  Ante,  §  2. 

21.] 
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§  903.  The  coroners  so  chosen,  unless  they  shall  be  elected  to 
supply  a  vacancy  then  existing,  shall  enter  on  the  duties  of  their 
respective  ofEces  on  the  first  day  of  January  following  the  election 
at  which  they  shall  be  chosen, ^  and  sliall  hold  tlie  office  for  three 
years,  whether  they  are  elected  at  the  close  of  a  full  term,  or  to 
fill  a  vacancy. 2  And  they  continue  to  discharge  the  duties  of  their 
respective  offices,  although  the  term  thereof  shall  hava  expired, 
until  a  successor  in  such  office  sliall  have  duly  qualified.^/ 

§  904.  Ever}'  person  elected  or  appointed  to  the  office  of 
coroner,  before  he  shall  enter  upon  the  duties  of  such  office,  shall 
take  the  constitutional  oath  of  office.*  Such  oath  shall  be  taken 
and  subscribed,  and  deposited  in  the  office  of  the  clerk  of  the 
county,  within  fifteen  days  after  the  officer  shall  be  notified  of 
his  election  or  appointment,  or  within  fifteen  days  after  the 
commencement  of  his  term  of  office.^  *And  if  any  person  rjifooQ 
shall  execute  any  of  the  duties  or  functions  of  such  office 
without  having  taken  and  subscribed  the  oath  of  office  required 
by  law,  he  shall  forfeit  the  office  and  shall  be  deemed  guilty  of  a 
misdemeanor  and  punished  by  fine  or  imprisonment.^  Notwith- 
standing such  neglect  to  take  the  oath  he  will,  however,  so  far  as  the 
rights  of  third  persons  and  the  public  are  concerned,  be  considered 
an  officer  de  facto.^ 

§  905.  Coroners  may  resign  their  office  to  the  governor.^  They 
may  also  be  removed  from  office  by  the  governor,  on  charges  pre- 
ferred against  them,  in  the  same  manner  as  sheriffs.*  And  their 
office  will  become  vacant  on  their  ceasing  to  be  inhabitants  of  the 
county  for  which  they  shall  have  been  chosen ;  on  their  conviction 
of  an  infamous  crime,  or  any  offence  involving  a  violation  of  their 
oath  of  office ;  on  their  neglect  or  refusal  to  take  the  oath  of  office, 
within  the  time  required  by  law  ;i°  and  on  their  acceptance  of 
another  office  the  duties  of  which  are  incompatible  with  those  of 
the  office  of  coroner. ^^ 

1  1  R.  S.  408,  §  3;   [1  id.,  8th  ed.,  p.  397,  °  1  R.   S.  412,  §  86;  [1  id.,  8th  ed.,  p. 
§3.]  401,  §31.] 

^  The  People  ex  rel.  Gallup  v.  Green,  2  '  The  People  v.  Hopson,  1  Denio,  .574. 

Wend.    266;    The    People    ex    rel.  ^  i  R.  S.  413,  §  3S:,  subd.  4;   [1  id.,  8th 
Bunn    V.    Coutant,   11  Wend.  511;  ed.,  p.  402,  §  3.3,  subd.  4.] 

s.  c.  11  Wend  132;  1  R.  S.  .398,  §  69.  ^  Ante,  §  10;  1  R.  S.  398,  §  60;   [1  id., 

8  1  R.  S.  409,  §   14;  [1  id.,  8th  ed.,  p.  397,  8th  ed.,  p.  390,  §  49.] 

§  9.     See  People   v.    Woodruff,  32  i»  1  R.  S.  413,  §  40;   [1  id., 8th  ed.,  p. 
N.  Y.  3.55,  361;  Tappan  v.  Gray,  9  402,    §  34.      See  People  v.    Gard- 

Paige  Ch.  .509;  People  v.  Fisher,  24  ner,  45  N.   Y.  812,  816;  People  v. 

Wend.  215.]  Woodruff,  32  N.  Y.  362;  Waller  v. 

*  1  R.  S.    410,  §  24;  [1  id.,  8th  ed.,  p.  Harris,  20   Wend.    5()3;  Millard  v. 

399.  §  20.    'See  People  ex  rel.  Wil-  Jenkins,  9  Wend.  298.] 

liamson  v.  McKinney,  52-N.  Y.  374.  ]  "The  People  ex  rel.  Whiting  v.  Carrique, 

M  R.  S.  411,   §25    ;    [1  id.,  8th  ed.,  p.  2  Hill,  93;  Paddock  v.  Cameron,  8 

399,  §  21.]  Cow.  212. 
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§  906.  When  a  county  is  divided,  and  a  part  is  set  off  to  another 
county,  or  a  new  county  is  formed,  with  a  new  name,  the  coroner 
or  coroners  residing  in  such  parts  of  the  county  so  set  off,  lose  their 
office  ;  but  it  is  otherwise  if  they  reside  in  the  part  of  the  county 
which  retains  the  old  name.^ 

§  907.  If  any  sheriff,  jailer,  coroner,  marshal  or  constable,  shall, 

1.  Wilfully  and  corruptly  refuse  to  execute  any  lawful  process 
directed  to  them,  or  any  of  them,  requiring  the  apprehension  or 
confinement  of  any  person  charged  with  a  criminal  offence ;  or, 

2.  Shall  corruptly  or  wilfully  omit  to  execute  such  process  by 
which  such  person  shall  escape;  or, 

3.  Shall  wilfully  refuse  to  receive  in  any  jail  under  his  charge, 
any  offender  lawfully  committed  to  such  jail,  and  ordered  to  be 
confined  therein,  on  any  criminal  charge  or  conviction,  or  on  any 
lawful  process  whatever ;  or, 

4.  Shall  wilfully  suffer  any  offender,  lawfully  committed  to  his 
custody,  to  escape  or  go  at  large  ;  or, 

5.  Shall  receive  any  gratuity  or  reward,  or  any  security  or  en- 
gagement for  the  same  to  procure,  assist,  connive  at  or  permit  any 
prisoner  in  his  custody  on  any  civil  process  or  on  any  criminal 
charge  or  conviction  to  escape,  whether  such  escape  be  attempted, 
or  effected,  or  not ; 

*4.0m  *^®  shall,  upon  conviction,  be  imprisoned  in  a  county  jail 
not  exceeding  one  year,  or  by  fine  not  exceeding  one  thousand 
dollars,  or  by  both  such  fine  and  imprisonment,  and  shall  forfeit  his 
office,  and  shall  forever  be  disqualified  to  hold  any  office  or  place 
of  trust,  honor  or  profit  under  the  laws  or  constitution  of  this  state.^ 

§  908.  Every  person  holding  or  exercising  any  office  under  the 
laws  or  constitution  of  this  state,  who  shall,  for  any  reward  or 
gratuity,  paid  or  agreed  to  be  paid,  grant  to  another  the  right  or 
authority  to  discharge  the  duties  of  such  office,  shall,  upon  convic- 
tion, be  deemed  guilty  of  a  misdemeanor,  and  in  addition  to  the 
punishment  prescribed  in  cases  of  misdemeanors,  he  shall  forfeit  his 
office  and  be  forever  disabled  from  holding  such  office.^ 

§  909.  When  a  vacancy  sliall  exist  in  the  office  of  coroner,  the 
governor  shall  appoint  some  suitable  person,  who  may  be  eligible 
to  the  office,  to  execute  the  duties  thereof  until  the  commencement 
of  the  political  year  next  succeeding  the  first  annual  election  after 

1  j^jjtg  .g  8  3  R.  S.  977,  §  .37;  [Penal  Code,  §  54.] 

2  3  R.  S'.  m,  §§  21,  22.      [See  Penal 

Code,  §  88-90,  115,  116.] 
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the  liappening  of  the  vacancy  at  which  such  officer  could  be  by  law 
elected;  and  the  persou  so  appointed  to  fill  such  vacancy,  shall 
possess  all  the  rights  and  powers,  and  be  suljject  to  all  the  liabili- 
ties, duties  and  obligaiions  of  sucli  officer,  as  tliey  are  now  or  may 
hereafter  be  prescribed  by  law.^  Tlie  perscni  so  appointed  may  be 
removed  by  the  governor  at  any  time,  without  cause,  and  he  may 
appoint  another  in  his  place. ^ 

§  910.  Vacancies  in  the  office  of  coroner  shall  be  supplied  at  the 
general  election  succeeding  the  happening  thereof.*^  If  the  vacancy 
be  not  supplied  at  the  general  election  next  succeeding  tlie  hap- 
pening thereof,  a  special  election  to  supply  such  vacancy  shall  then 
be  held.*  If  the  vacancv  be  not  supplied  by  reason  of  two  or  more 
candidates  having  an  equal  number  of  votes  for  the  same  office, 
the  special  election  shall  be  ordered  by  the  board  of  canvassers, 
having  the  power  to  determine  on  the  election  of  the  officer  omitted 
to  be  chosen,  and  in  all  other  cases,  such  election  shall  be  ordered 
by  the  governor,  who  shall  issue  his  proclamation  therefor,^  in 
which  he  shall  specify  the  county  where  such  election  is  to  be 
held;  the  cause  of  such  election;  the  name  of  the  officer  in  whose 
office  the  vacancy  has  occurred ;  the  time  when  his  office  will  ex- 
pire, and  the  day  on  which  such  election  shall  be  held,  which  shall 
not  be  less  than  twenty,  nor  more  than  forty  days  from  the  date 
of  the  proclamation.^ 

*§  911.  In  each  of  the  counties  of  this  state,  with  the  ex-  r^  ,„^ 
ception  of  the  city  and  countj'  of  New  York,  the  jurisdiction 
of  the  coroners  chosen  in  and  for  such  counties  respectively,  is  coex- 
tensive with  the  limits  of  the  countjs  and  though  there  be  several 
coroners  in  the  same  county,  any  one  can  execute  any  dutj"  im- 
posed by  law  on  coroners  in  any  part  of  the  county.  Formerly  but 
one  coroner  was  chosen  for  the  city  and  count}'  of  New  York,  whose 
jurisdiction  was  likewise  coextensive  with  the  limits  thereof;  and  it 
was  provided  by  statute  that  in  case  of  the  absence  of  said  coroner, 
or  of  his  inability  to  attend  from  sickness  oi'  any  other  cause,  at 
any  time,  any  alderman  or  special  justice  of  the  city  might  perform 
tiuring  such  absence  or  inability,  any  duty  appertaining  to  the  office 
of  coroner  of  the  said  city,  under  the  provisions  of  the  statute  con- 
cerning coroners'  inquests ;  and  such  alderman  or  justice  should 

1  1  R.  S.  414,  §  51;    [1  id.,  8th  ed.,  p.      ME.  S.  420,  §  9;  [1  id.,  Stli  ed.,  p.  412, 

403,  §  44].  §  9.] 

2  The  People  ex  rel.  Faxton  v.  Parker,      M  R.  S.  420,  §  10;  [1  id.,  8th  ed.,  p.  412 

6  Hill,  49.  §  10.] 

3  1  R.  S.  420,  §  8;  [1  id.,  8th  ed.,p.  412,      «  1  K.  S.  420,  §  11;  [1  id.,  8th  ed.,  p. 

§  8,  as  amended  by  L.,  1847,  c.  240.]  412,  §  11.] 
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possess  the  like  authority,  and  be  subject  to  the  like  obligations 
and  penalties  as  said  coroner.  It  is  now  provided  by  law  that  four 
coroners  in  the  city  and  county  of  New  York,  instead  of  one  as 
heretofore,  shall  be  elected  in  the  same  manner,  and  at  the  same 
general  election  as  sheriffs  ;  hold  the  office  for  the  same  term,  and 
be  removable  in  the  same  nianner.i  The  mayor  of  said  citv  shall, 
before  the  coroners  elected  under  the  said  act  shall  enter  upon  the 
duties  of  their  office,  assign  one  of  the  said  coroners  to  each  of  the 
senate  districts  of  the  city  of  New  York,  and  they  shall  respectively 
exercise  their  powers  during  the  term  for  wliich  they  are  so  elected, 
within  the  district  to  which  they  shall  be  respectively  assigned ;  and 
all  the  provisions  of  law  applicable  to  the  coroner  of  the  citv  and 
county  of  New  York  shall  be  applicable  to  the  officers  elected  under 
said  act,  except  as  to  the  number  to  be  elected.  In  case  of  the 
absence  or  inability  of  either  of  said  coroners  to  discharge  the  duties 
of  their  respective  offices,  some  alderman  or  special  justice  of  the 
city  must  discharge  such  duties,  and  not  one  of  the  other  coroners. 
Their  jurisdiction  is  restricted  to  the  district  to  which  they  may 
have  been  designated.^ 

§  912.  Any  justice  of  the  peace  in  any  town  or  city  of  the  state  is 
authorized,  in  case  the  attendance  of  a  coroner  cannot  be  procured 
within  twelve  hours  after  the  discovery  of  a  dead  body,  upon  which 
an  inquest  is  now  bj^  law  required  to  be  held,  to  hold  an  inquest 
thereon  in  the  same  manner  and  with  the  like  force  and  effect  as 
coroners.  And  in  all  cases  in  which  the  death  is  not  apparent,  it 
shall  be  the  duty  of  the  justice  to  associate  with  himself  a  regularlv 
licensed  physican,  to  make  a  suitable  examination  for  the  discovery 
*An9'\  *^^  ^^^^  cause.  And  the  justice  holding  such  inquisition 
shall  receive  the  same  fees  as  are  now  allowed  by  law  to 
coroners.^ 

§  913.  The  duties  of  coroners  are, 

1.  To  hold  inquests  upon  the  bodies  of  persons  slain,  or  who  have 
suddenly  died,  or  who  have  been  dangerously  wounded,  or  found 
dead  under  such  circumstances  as  to  require  an  inquisition,  within 
their  jurisdiction  ;  * 

2.  To  issue  process  for  the  arrest,  and  to  take  the  examination  of 

'  1  R.  S.  3'.)S,  §  on;   [Altei-eil  as  to  Neiv  any  cause  to  attend,  his  duties  may 

York  city  by  tlio    Charters ;     and  be  performed  by  a  police  justice,  but 

special  acts  provide  for  more  than  by  no  otlier  officer.] 

four  in  some  of  the  counties.]  '  Laws  I8fi4,  §  379. 

2  1  R.  S.  :'.il8,  §  60.     [It  is  provided  by  «  3  R.  S.  1036,  §   1;  [Code  Crim.   Proc, 

the  Penal  Code,   §  79,  that  if  the  §  773,  as  amended   by  L.    1887,   c. 

coroner  be  absent,  or  be  unable  from  321 . 
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one  charged  upon  inquest,  with  murder,  manslaughter,  or  assault;' 

3.  To  act  as  conservators  of  the  peace  within  their  county,  and 
for  this  purpose  they  are  clothed  with  all  the  powers  of  the  sheriffs 
or  constables  of  such  county  ;2 

4.  To  execute  process  whenever  the  sheriff  of  any  county  shall 
be  a  party  in  any  suit ;  ^ 

5.  To  discharge  the  duties  of  the  office  of  sheriff  of  the  county 
whenever  there  is  a  vacancy  in  the  office,  and  there  shall  be  no 
under  sheriff  of  such  county  then  in  office,  on  being  designated  for 
that  purpose  by  the  county  judge  ;  * 

6.  And  to  take  charge  of  any  wrecked  property  which  may  be 
found  within  their  jurisdiction.^  Their  duties  under  this  statute 
have  already  been  pointed  out.® 

§  914.  The  duties  of  coroners  upon  inquests,  and  in  the  examina- 
tion of  prisoners  charged  upon  inquest  witli  murder,  manslaughter, 
or  assault,  cannot  be  delegated.'^  Such  duties  must  be  executed  by 
them  in  person,  and  not  by  deputy.  But  where  a  coroner  is  desig- 
nated under  the  provisions  of  the  statute  to  perform  the  duties  of 
the  office  of  sheriff  of  his  county  during  a  vacancy  therein,  he  pos- 
sesses all  the  powers  of  sheriff,  and  of  course  must  possess  the  right 
of  appointing  deputies  to  aid  him  in  the  discharge  of  such  duties.^ 

§  915.  The  sudden  violent  deaths  which  are  within  the  coroner's 
office  to  inquire,  are  of  these  kinds  ; 

1.  From  the  visitation  of  God  ; 

2.  By  chance,  where  no  other  had  a  hand  in  it,  as  if  a  man  falls 
from  a  house  or  cart  ; 

3.  By  his  own  hand,  as  felo  de  se  ; 

4.  By  the  hand  of  another  where  the  offender  is  not  known  ; 

5.  By  the  hand  of  another  where  the  offender  is  known,  whether 
by  murder,  manslaughter,  in  self-defence,  or  by  chance.® 

*Butitis  not  necessary  that  an  inquest  should  be  held  in   r^AQQ 
the  case  of  one   dying  with   a  fever,  apoplexy,  or  other 
disease.'"     The    coroner  can  in  no   case  hold  an  inquest,  except 
iipon  view  of  the  body,  and  when  it  has  been  buried,  he  must  dig 

1  3  R.  S.  1037,  §§6,   7;    [Code  Crim.  Warren,  58  How.  Pr.  261;  Mills  v 

Proc,  §  780.     See  Matter  of  Rams-  Young,  23  Wend.  314,  315.] 

car,  63  How.  Pr.  255;  s.  c.  1  N.  Y.  *  [2  R.  S.,  8th  ed.,  p.  1063,  §  78.] 

Cr.  Rep.  33.]  ^  2R.  S.  960,  §  1,  et  seq. ;  [3  id.,  8th  ed., 

2  2  Hawkins'  P.  C.  70.  p.  233,  §  2,  et  seq.] 

3  3  R.  S.  741,  §  109;  Code,  §  419;  [(Jode  «  Ante.  §  7.36,  et  seq. 

Civ.  Proc,  §  172.    See  Carpenter  v.      '  2  Hale's  Cr.  L.  58. 
Stilwell,  11  N.  Y.  61,  67;  Slater  v.      «  Allen,  371. 
Wood,  9  Bosw.  15,  36;    Douglas  v.      "  2  Hale's  Cr.  L.  62. 

'»  2  Hale's  Cr.  L.  57. 
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it  up,  and  after  he  and  the  jury  summoned  to  make  inquest  Lave 
viewed  it  together,  he  shall  cause  it  to  be  buried  again. i 

§  916.  Whenever  a  convict  shall  die  in  any  state  prison,  it  shall 
be  the  duty  of  the  inspector  having  charge  of  the  prison,  and  of 
the  warden,  physician  and  chaplain  of  the  prison,  if  they  or  either 
of  them  shall  have  reason  to  believe  that  the  death  of  the  convict 
arose  from  any  other  than  ordinary  sickness,  to  call  upon  the 
coroner  having  jurisdiction,  to  hold  an  inquest  upon  the  body 
of  such  deceased  convict.^  It  will,  of  course,  be  the  duty  of  the 
coroner,  to  hold  such  inquest  on  a  prisoner  in  a  county  jail,  or 
other  place  of  confinement  of  convicts  who  dies  an  unnatural 
death ;  and  it  is  said  that  even  if  he  dies  a  natural  death,  yet 
regularly  the  jailer  ought  to  send  for  the  coroner,  to  inquire, 
because  it  may  be  possibly  presumed  that  the  prisoner  died  by  the 
ill-usage  of  the  jailer.^ 

1  2  Hawkins'  P.  C.  77.  8  2  Hale's  Cr.  L. 

2  3  R.  S.  1093,  §  125;  [4  id.,  8th  ed.,  p. 

2817,  §  102.] 
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CHAPTER  II. 

CRIMES  COGNIZABLE  BY  CORONERS. « 

§  917.  When  there  is  a  killing  or  wounding  of  a  human  being, 
it  is  the  duty  of  the  coroner's  jury  summoned  to  investigate  the 
case  to  determine  whether  the  death  be  murder,  manslaughter  or 
justifiable  or  excusable  homicide  or  suicide,  and  who  are  the 
principals  and  who  the  accessories  in  the  death  or  wounding.  A 
brief  definition  of  these  various  crimes  will  be  given. 

1.    MURDER. 

§  918.  The  killing  of  a  human  being,  without  the  authority  of 
law,  by  poison,  shooting,  stabbing,  or  any  other  means,  or  in  any 
other  manner,  is  either  murder  in  the  first  degree,  murder  in  the 
second  degree,  manslaughter  or  excusable  or  justifiable  homicide, 
according  to  the  facts  and  circumstances  of  such  case.^ 

§  919.  Such  killing,  unless  it  be  manslaughter  or  excusable  or 
justifiable  homicide,  as  hereinafter  mentioned,  shall  be  murder  in 
the  first  degree  in  the  following  cases :  First,  when  perpetrated 
from  a  pre*meditated  design  to  effect  the  death  of  the  per-  r^xr^A 
son  killed,  or  of  any  human  being  ;  Second,  when  perpe- 
trated  by  any  act  imminently  dangerous  to  others  and  evincing  a 
depraved  mind,  regardless  of  human  life,  although  without  any 
premeditated  design  to  effect  the  death  of  any  particular  indi- 
vidual ;  Third,  when  perpetrated  in  committing  the  crime  of  arson 
in  the  first  degree.  Such  killing,  unless  it  be  murder  in  the  first 
degree  or  manslaughter,  or  excusable  or  justifiable  homicide,  as 
hereinafter  mentioned,  or  when  perpetrated  without  any  design  to 
effect  death  by  a  person  engaged  in  the  commission  of  a  felony, 
shall  be  murder  in  the  second  degree.^ 

1  4  R.  S.  661,  §  5.     [See  Penal   Code,      -  4  K.  S.  662,  §  6;   [Penal  Code,  §  183.1 
§§  180-187.] 

a  Ark.— Dig.  1858,  p.  271;    [id.,  1884,  111— 1  St.  .879;  [Rev.  Sts.  1887,  p.  321.1 

§§  687,  688,  708.]  [La.~R.  S.  1876,  §  6.51.] 

Del.— R.  S.  1852,  91;  [Laws  1874,  p.  [Mo.— 1  R.S.  1889,  §§2442,2453,2469.1 

167.]  O.— 1 R.  S.  401.  •" 
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§  920.  When  death  is  perpetrated  from  a  premeditated  design 
to  effect  the  death  of  one,  it  makes  no  difference  whether  the 
design  is  formed  at  the  time  of  striking  the  fatal  blow,  in  the  heat 
of  passion^  or  months  before.  It  is  enough  that  the  intent 
precedes  the  act,  although  that  follows  instantly.^  If  the  only- 
offence  of  which  the  prisoner  is  guilty  at  the  time  of  the  killing,  is 
the  beating  of  the  deceased,  of  which  he  died,  it  is  for  the  jury  to 
say  whether  it  be  murder  or  manslaughter.^ 

§  921.  Our  statute  makes  it  murder  in  the  first  degree  as  stated, 
when  the  killing  is  perpetrated  in  committing  the  crime  of  arson 
in  the  first  degree.  And  arson  in  the  first  degree  consists  in  wil- 
fully setting  fire  to,  or  burning  iu  the  night  time,  a  dwelling 
house  in  which  there  shall  be  at  the  time  some  human  being ;  and 
every  house,  prison,  jail  or  other  edifice,  which  shall  have  been 
usually  occupied  by  persons  lodging  therein  at  night,  shall  be 
deemed  a  dwelling  house  of  any  person  so  lodging  therein.*  But 
no  warehouse,  barn,  shed  or  other  outhouse  shall  be  deemed  a 
dwelling  house  within  the  meaning  of  the  statute,  unless  the  same 
be  joined  to,  immediately  connected  with,  and  part  of  the  dwell- 
ing house. ^ 

§  922.  When  an  inhabitant  or  resident  of  this  state,  who  shaU. 
by  previous  appointment  or  engagement,  fight  a  duel  without  the 
jurisdiction  of  this  state,  and  in  so  doing  shall  inflict  a  wound 
upon  his  antagonist  whereof  the  person  thus  injured  dies,  [or  who 
engages  or  participates  in  such  duel,  as  a  second  or  assistant  to 
either  party,  is  guilty  of  murder  in  the  second  degree,  and  may  be 
indicted,  tried  and  convicted  in  any  county  of  this  state.^] 

§  923.  To  constitute  murder  there  must  be  an  actual  killing, 
*4.n'i1  ^^*^  ^®  *^  general  principle,  violence  or  corporeal  damage 
to  the  party.  But  if  one  does  an  act,  the  probable  conse- 
quence of  which  may  be,  and  eventually  is  death,  such  killing  may 
be  murder,  although  no  stroke  be  struck  by  him,  and  no  killing 
may  have  been  previously  intended.'  Thus  where  a  mother  of  a 
child  leaves  it  in  a  remote  place,  where  it  is  not  likely  to  be  found, 
as  on  a  barren  heath,  and  its  death  ensues,  it  is  murder.^  Or, 
where  a  harlot  left  her  child  in  an  orchard,  covered  it  with  leaves 
and  it  was  killed  by  a  kite  f  or  where  one  exposed  her  child  in  a 

1  The  People  v.  Sullivan,  7  N.  Y.  396.  ^  3  R.  S.  936,  §  10;   [Bee  Penal  Code  § 

2  The  People  v.  Clark,  7  N.  Y.  385.]  493.] 

3  The  People  v.  Rector,  19  AVend.   569.  «  [Penal  Code,  §  185.] 
*  3  R.  S.  936,  §  9;  [See  Penal  Code,  §§  '    Barb.  Cr.  h.  30. 

183,  486.]  8    Regina  v.  Walters,  1  Car.  &  M.  164. 

«    1  Barb.  Cr.  L.  31. 
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pig  stye,  and  it  was  destroyed  ;i  or  where  the  parish  officers 
shifted  a  child  from  parish  to  parish,  until  it  died  from  want  of 
care  and  sustenance  ■?  or  where  one  carried  his  sick  father  against 
his  will,  in  a  severe  season,  from  one  town  to  another,  by  reason 
of  which  he  died;  or  where  a  jailer  confined  a  piisoner,  whom  he 
knew  never  had  the  small-pox,  against  liis  will,  with  one  who  had 
it,  and  he  caught  it  and  died.^  But,  as  has  been  said,  as  a  general 
rule,  there  must  be  some  external  violence,  or  corporeal  damage  (o 
the  party  ;  and  the  mere  working  upon  the  fancy  of  another,  or  by 
harsh  or  unkind  usage  which  puts  him  into  a  passion  of  grief  or 
fear,  that  he  dies  suddenly,  or  contracts  a  disease  which  causes  his 
death,  the  killing  is  not  such  as  the  law  can  notice.*  All  homicide 
is  presumed  to  be  malicious  until  the  contrary  appear.*  Where  it 
appears  that  one's  death  is  occasioned  by  the  hand  of  another,  it  is 
for  that  other  to  show,  either  by  evidence,  or  inference  from  the 
circumstances  of  the  case  that  the  offence  is  of  a  mitigated 
character,  and  does  not  amount  to  murder. 

2.    MANSLAUGHTER    IN    THE    FIRST    DEGREE. 

§  924.  The  killing  of  one  human  being  bj"^  the  act,  procurement 
or  omission  of  another,  in  cases  where  such  killing  shall  not  be 
murder  under  the  statute,  is  either  justifiable  or  excusable 
homicide  or  manslaughter.^ 

§  925.  The  killing  of  a  human  being,  without  a  design  to  effect 
death  by  the  act,  procurement  or  culpable  negligence  of  any  other 
while  such  other  is  engaged, 

1.  In  the  perpetration  of  any  crime  or  misdemeanor  not  amount- 
ing to  a  felony  ;  or, 

2.  In  any  attempt  to  perpetrate  &nj  such  crime  or  misdemeanor, 
though  without  design  to  kill.''  In  cases  where  such  killing 
would  be  murder  at  the  common  law,  is  declared  manslaughter  in 
the  first  *degree.8  If  one  beats  another,  of  wliich  he  dies,  r*^Qg 
it  is  for  the  jury  to  say  whether  it  is  murder  or  man- 
slaughter.8 

[3.  In  the  heat  of  passion,  but  in  a  cruel  and  unusual  manner, 
or  by  means  of  a  dangerous  weapon.^"] 

1  i(j.  32.  '  The  People  v.  Rector,  li)  Wend.  .569; 

2  Id'  3i'  The  People  v.  Enoch,  18  Wend.  159. 
8  Impey,  51.  «  :i  R-  S.  040,  §  6;  [Penal  Code,  §  ISO.] 
<  2  Barb.  Or.  L.  .31.  ^  The  People  v.  Rector,  19  Wend.  569; 
'  The  People  v.  McLeod,  1  Hill  377.  Ante,  §  920. 

6  3  R.  S.  939,  §  1;   [Penal  Code,  §  188.]      i»  [Penal  Code,  §  189.] 
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§  926.  Every  person  deliberately  assisting  another  in  the  com- 
mission of  self-murder,  shall  be  deemed  guilty  of  manslaughter  in 
the  first  degree.^ 

§  927.  The  wilful  killing  of  an  unborn  quick  child  by  any  injury 
to  the  mother  of  such  child,  which  would  be  murder  if  it  resulted 
in  the  death  of  such  mother,  shall  be  deemed  manslaughter  in  the 
first  degree.^ 

§  927a.  Every  person  who  shall  administer  to  any  woman  with 
child,  or  prescribe  for  any  such  woman,  or  advise  or  procure  lier 
to  take  any  medicine,  drug,  substance  or  thing  whatever,  or  shall 
use  or  employ  any  instrument  or  other  means  whatever  with  intent 
thereby  to  produce  the  miscarriage  of  any  such  woman,  unless  tlie 
same  shall  have  been  necessary  to  preserve  her  life,  shall  in 
case  the  death  of  such  child,  or  of  such  woman  be  thereby  pro- 
duced, be  deemed  guilty  of  manslaughter  in  the  second  degree.^ 

§  [9276.  Many  of  the  offences  classed  as  manslaughter  in  the 
third  degree,  have  been  made  manslaughter  in  the  first  or  second 
degree  by  the  Penal  Code.*] 

3.  MANSLAUGHTER  IN  THE  SECOND  DEGREE. 

§  928.  And  whoever  shall  unlawfully  supply  or  procure  any 
medicine,  drug,  substance  or  thing  whatever,  knowing  that  the 
same  is  intended  to  be  unlawfully  used  or  employed  with  the  in- 
tent to  procure  the  miscai-riage  of  any  Avoman,  whether  she  be  or 
be  not  pregnant,  shall  be  deemed  guilty  of  a  misdemeanor,  and 
shall  upon  conviction,  be  punished  by  imprisonment  in  the  county 
jail  not  less  than  three  months,  nor  more  than  one  year,  or  by  a 
fine  not  exceeding  one  thousand  dollars,  or  by  botli  such  fine  and 
imprisonment.^  Every  person  offending  against  either  of  the  fore- 
going provisions  of  tlie  statute  shall  be  a  competent  witness  against 
any  other  person  so  offending,  and  may  be  compelled  to  appear 
and  give  evi<lence  before  any  magistrate  or  grand  jury,  or  in  any 
court,  in  the  same  manner  as  other  persons  ;  but  the  testimony  so 
given  shall  not  be  used  in  any  prosecuti(m  or  jiroceeding,  civil  or 
criminal,  against  the  person  so  testifying.* 

1  3R.  S.  !)4(),  §7;    [Penal  Code,  §§  17.-.,  86;  Eckliardt.  y.    People,   l'2    Hun, 

nii.]  n25.] 

2  :l  li.  S.  940,  §  8;   [Penal  Code,  tj  1911.      *  [See  infra,  4,  '■  JIanslau-hter  in  the 

,See  Evans  v.  People,  49  N.  Y.  SO.]  third  deijree,"  p.  47:1.] 

"  Laws  1869,  c.  531,  §  1  ;  [Penal  Code,      "^  Laws  ISCiir,   e.  631,  §  ■_>.      [See  Penal 
§  191.     See  People  v.  Davis,  r,(i  N.  Code,  §S  297,  31S,  as  amended  by  L. 

Y.  101;  Evans  V.  People,  49  N.   Y.  1887.] 

«  Laws  1859,  c.  631,  §  3. 
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§  929.  The  killing  of  a  human  being,  without  a  design  to  effect 
death,  in  tlie  heat  of  passion,  but  [not  by  a  dangerous  weapon,  or  by 
the  use  of  means  either  cruel  or  unusual]  unless  it  be  comniitted 
under  such  circumstances  as  to  constitute  excusable  or  justifiable 
homicide,  shall  be  deemed  manslaughter  in  the  second  degree.^ 
This  provision  of  the  statute  would  seem  intended  to  cover  all 
cases  of  personal  combat  when  there  was  no  design  to  kill.^ 

§  930.  [Every  person  shall  be  deemed  guilty  of  manslaughter 
in  the  second  degree,  who  shall  unnecessarily  kill  another,  when 
the  homicide  is  committed  without  a  design  to  effect  death,  either.^ 

1.  By  a  person  committing  or  attempting  to  commit  a  trespass, 
or  other  invasion  of  a  private  right,  either  of  the  person  killed,  or 
of  another,  not  amounting  to  a  crime,  or 

2.  In  the  heat  of  passion,  but  not  by  a  dangerous  weapon  or  by 
the  use  of  means  either  cruel  or  unusual;  or 

3.  By  any  act,  procurement  or  culpable  negligence  of  any  person, 
which  according  to  the  provisions  above  set  out,  does  not  consti- 
tute the  crime  of  murder  in  the  first  or  second  degree,  nor  man- 
slaughter in  the  first  degree*.] 

4.    MANSLAUGHTER  IN  THE   THIRD  DEGREE.  « 

[§  930«.  All  of  the  offences  which  were  classed  as  "  man- 
slaughter in  the  third  degree  "  under  the  Revised  Statutes,  and 
treated  under  that  head  b}^  the  author,  have  been  made  man- 
slaughter in  either  the  first  or  second  degree  bj^  tlie  Penal  Code, 
which  does  away  with  manslaughter  in  the  third  degree  altogether. 
But  it  has  been  thought  best  to  permit  the  text  to  stand  substan- 
tially as  it  appeared  in  the  last  edition  of  this  work,  indicating  in 
the  foot-note  the  class  to  which  the  offence  now  belongs.] 

*§  931.  The  killing  of  another  in  the  heat  of  passion,  with-  r^^^Arj 

1  3R.  S.  940,  §  10;   [Penal  Code,  §  193.]  Eep.    <i59;  People    y.    Johnson,    1 

2  [People  V.  Johnson,  1  Park.  Cr.  Cas.  Park.  Cr.  Rep.  291;  Randall's  Case, 

291.]  5  City  Hall   Kec.    141;  Patterson's 

3  [People  V.   Sullivan,   7    N".    Y.    .39fi  ;  Case.  :!  City  Hall  Rec.  Ur,;  People 

Rodgers  v.  People,  15  How.  Pr.  .'jSV,  v.   Divine,   1   Edm.   Sel.    Cas.  5m; 

560;  People  v.  McGrath,   47   Hun,  People  v.   Ryan.  '2  Wheel.  Cr.  Cas. 

325;  People  V.  Rego,  3(i  Hun,  13(i;  47;  People  v.    Goodwin,   1  Wheel. 

Wilson  V.  People,  4  Park.  Cr.  liep.  Cr.  Cas.  253.] 

619;  People  v.    Cole,   4  Park.   Cr.      "  3  R.  S.  934,  §§  15,  16,   IS,  23;   [Penal 

Rep.  35;  People  v.  Fuller,  2  Park.  Code,  §  193,  as  amended  by  L.  1S,S7, 

Cr.    Rep.    16;  People  v.  Sheriff  of  c.  237.     See  People  v.  Buddensieck, 

Winchester   County,    1   Park.    Cr.  4  N.  Y.  Cr.  Rep.  230.] 

a  [The  Penal  Code  has  done  away  with  "  manslaughter  in  the  tliird  degree."' 

See  Penal  Code,  §  188-202.] 


474  CRIMES    COGNIZABLE    BY    CORONERS. 

out  any  design  to  effect  death,  by  a  dangerous  weapon,  in  any 
case  except  such  wherein  tlie  killing  of  another  is  hereinafter  de- 
clared to  be  justifiable  or  excusable,  shall  be  deemed  manslaughter 
in  the  third  degree.  ^ 

§  932.  The  involuntary  killing  of  a  human  being,  by  the  act, 
procurement,  or  culpable  negligence  of  another,  while  such  other 
person  is  engaged  in  the  commission  of  a  trespass  or  other  injury 
to  private  rights  or  property,  or  engaged  in  an  attempt  to  com- 
mit such  injury,  shall  be  deemed  guilty  of  manslaughter  in  the 
third  degree.  ^ 

§  933.  If  the  owner  of  a  mischievous  animal,  knowing  its  pro- 
pensities, wilfully  suffers  it  to  go  at  large,  or  shall  keep  it  without 
ordinary  care,  and  such  animal,  while  so  at  large  or  not  confined, 
kill  any  human  being  who  shall  have  taken  all  the  precautions 
which  the  circumstances  may  permit,  to  avoid  such  animal,  such 
owner  shall  be  deemed  guilty  of  manslaughter  in  the  third 
degree.  ^ 

§  934.  Any  person  navigating  any  boat  or  vessel  for  gain,  who 
shall  wilfully  or  negligently  receive  so  many  passengers,  or  such  a 
quantity  of  other  lading,  that  by  means  thereof  such  boat  or  vessel 
shall  sink  or  overset,  and  thereby  any  human  being  shall  be 
drowned  or  otherwise  killed,  shall  be  deemed  guilty  of  man- 
slaughter, in  the  third  degree.* 

§  9-35.  If  the  captain  or  any  other  person  having  charge  of  any 
steamboat  for  the  conveyance  of  passengers,  or  if  the  engineer  or 
other  person  having  charge  of  the  boiler  of  such  boat,  or  of  any 
other  apparatus  for  the  generation  of  steam,  shall,  from  ignorance 
or  gross  neglect,  or  for  the  purpose  of  excelling  any  other  boat  in 
speed,  create,  or  allow  to  be  created,  such  an  undue  quantity  of 
steam  as  to  burst  or  break  the  boiler  or  other  apparatus  in  which 
it  shall  be  generated,  or  any  apparatus  or  machinery  connected 
therewith,  by  which  bursting  or  breaking  any  person  shall  be 
*4081  ^'"^^^^^^  '  every  such  captain,  engineer,  *  or  other  person  shall 
be  deemed  guilty  of  manslaughter  in  the  third  degree.^ 

§  936  If  any  physician,  whether  a  regular  physician  or  other- 
wise, while  in  a  state   of  intoxication,   shall,  without  a  design  to 

1  [This  offence  is  made  manslaugliter  in  s  ?,  li.  S.  940,  §  14.     [Manslaughter  in 
the  first  decree  by  Penal  Code,  §  193,  second  (le2;i-ee  by  Penal  Code,  §  196.] 

as  amended  by  L.  1.S87,  c.  23.]  ^  3  R.  S.  941^  §  15.     [Manslaughter  in 

'^  Z  R.  H.  940,  §   13.     [This  offence  is  second  degree  by  Penal  Code.  §  197.] 

made  manslaughter  in   the   second  "  3   R.  S.  941,   §  l(i-    [Manslaughter  in 
degree  by  Penal  Code,  §  19.5.     See  second  degree  under  Penal  Code, 

People'  V.   Buddonsieck,   103  N.    V.  S  199.] 

487;  affirming  4  N.  Y.  Cr.  R.  230.] 
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effect  death,  administer  any  poison,  drug,  or  medicine,  or  do  any 
other  act  to  another  person,  which  shall  produce  the  death  of  such 
other,  he  shall  be  deemed  guilty  of  manslaughter  in  the  third 
degree.^ 

§  937.  If  the  violation  by  any  person  of  the  act  of  the  legislature 
relative  to  the  keeping  of  gunpowder  and  saltpetre  in  the  city  of 
New  York  to  the  southward  of  a  line  running  through  the  center 
of  Forty-second  street,  from  the  North  to  the  East  river,  occasions 
the  death  of  any  person  or  persons,  the  offenders  shall,  on  convic- 
tion, be  deemed  guilty  of  manslaughter  in  the  third  degree.^ 

5.   M/JSrSLAUGHTER  IN  THE   FOURTH  DEGREE. 

§  938.  The  involuntary  killing  of  another,  by  any  weapon,  or  by 
means  neither  cruel  nor  unusual,  in  the  heat  of  passion,  in  any 
cases  other  than  such  as  are  declared  by  statute  to  be  excusable 
homicide,  shall  be  deemed  manslaughter  in  the  fourth  degree.^ 

§  939.  Every  other  killing  of  a  human  being,  by  the  act,  pro- 
curement or  culpable  negligence  of  another,  where  such  killing  is 
not  justifiable  or  excusable,  or  is  not  declared  by  statute  to  be 
murder  or  manslaughter  in  some  other  degree,  shall  be  deemed 
manslaughter  in  the  fourth  degree.* 

6.    JUSTIFIABLE    HOMICIDE. 

§  940.  Such  homicide  is  justifiable  when  committed  by  public 
officers  and  those  acting  by  their  command  in  their  aid  and  assist- 
ance, either, 

1.  In  obedience  to  any  judgment  of  a  competent  court ;  or, 

2.  When  necessarih'  committed  in  overcoming  actual  resistance 
to  the  execution  of  some  legal  process,  or  to  the  discharge  of  any 
other  legal  duty,  whether  in  a  civil  or  criminal  case  ;  or,^ 

3.  When  necessarily  committed  in  retaking  felons  who  have 
been  rescued  or  who  have  escaped ;  or, 

^  3  R.  8.  P41,  §  17;    [Manslaughter  in  by  the  death  of  a  human  being  is 

second  degree  imder  Penal  Code,  §  occasioned,  is  guilty  of  manslaughter 

200.]  in  the  second  degree.] 

2  3E.  S.  94.0.  §  42;  [Section  201  of  the  ^  g  p_  §.   941,  §   18;  [Manslaughter  in 

Penal  Code  provides  that  a  person  second   degree  xmder  Penal  Code^ 

who  makes  or  keeps  gunpowder  or  §  19.3.] 

any  other  explosive  substance  within  *  3  R.  S.  841,  §19;   [Manslaughter  in  the 

a  city  or  village,  in  any  quantity  or  second  degree   under  Penal  Code, 

manner  prohibited  by  law,   or  by  §  193. 

ordinance  of  the  city  or  village,  if  ''I  Barb.  Cr.  L.  35. 
any  explosion  thereof  occurs,  where- 
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4.  When  necessarily  committed  in  arresting  felons  fleeing  from 
justice.! 

§  941.  Such  homicide  is  also  justifiable  when  committed  by  any 
person  in  either  of  the  following  cases  : 

*40QT     *^'  When  resisting  any  attempt  to  murder  such  person,  or 
to  commit  a  felony  upon  him  or  her,  or  upon  or  in  any 
dwelling  house  in  which  such  person  shall  be ;  or, 

2.  When  committed  in  the  lawful  defence  of  such  person,  or  if 
his  or  her  husband,  wife,  parent,  child,  master,  mistress  or  servant, 
when  there  shall  be  a  reasonable  ground  to  apprehend  a  design  to 
commit  a  felony,  or  to  do  some  great  personal  injury,  and  there 
shall  be  imminent  danger  of  such  design  being  accomplished.^ 

But  one  will  not  be  justified  in  returning  blows  with  a  danger- 
ous weapon  when  he  is  struck  with  the  naked  hand,  and  there  is 
no  reason  to  apprehend  a  design  to  do  him  a  great  bodily  harm. 
Nor  will  it  justify  homicide  when  the  combat  can  be  avoided,  or 
where,  after  it  has  commenced,  the  party  can  withdraw  from  it  in 
safety  before  he  kills  his  adversary.^ 

3.  When  necessarily  committed  in  attempting,  by  lawful  ways 
and  means,  to  apprehend  any  person  for  any  felony  committed  ;  or 
in  lawfully  suppressing  any  riot ;  or  in  lawfully  keeping  or  preserv- 
ing the  peace.* 

But  in  such  case  there  must  be  an  apparent  necessity  for  killing; 
for  if  the  officer  or  private  person  were  to  kill  after  resistance  had 
ceased,  or  if  there  were  no  reasonable  necessity  for  the  violence 
used  on  his  part,  the  killing  would  be  manslaughter  at  least.  And 
if  the  warrant  under  which  they  act,  is  illegal  and  void  upon  its 
face,  or  issued  with  a  blank  in  it,  which  is  filled  up  after  issued,  or 
issued  with  an  insufficient  description  of  the  defendant,  the  officer 
or  private  person  would  not  be  justifiable  in  killing  the  person 
resisting.^  But  it  is  otherwise  if  the  process  is  only  irregular,  and 
it  makes  no  difference  that  the  charge  in  the  warrant  is  false;  or 

1  1  R.  S.  919,  §  2.     [Penal  Code,  §  204.  nor.  and  he  fly  or  attempt  to  escape, 

In  the  cfise  of  Keneaii   v.  State  of  it  will  be  murder  in  the  officer  to  kill 

Tennessee,  2  Lea  (Tenn.)  720;  s.  c.  him,  although  he  cannot  be  other- 

21  Alb.  L.  J.  57,  the  court  say  that  wise  overtaken.     Yet  under  some 

if  an  officer  has  a  prisoner  in  custody  circumstances  it  may  be  only  man- 

for  felony  who  attempts  to  escape,  slaughter,  as  if  it  appears  death  was 

he  will  be  excused  for  killing  him  if  not  intended.    2  Bish.  Cr.  L.,  §§648, 

he  cannot  otherwise  be  retaken ;  but  ti4!>.] 

if  he  can  be  otherwise  letaken  in  -  [Penal  Code,  §  20.").] 

any  case  without  resort  to  such  harsh  ^  Shorter  v.  The  People,  2  N.  T.  191. 

measures,  it  will  be  at  least  man-  *  1  1!.  S.  919,  §  1;   [Penal  Code,  §  204, 

slaughter  to  kill  him.     But  in  cases  subd.  1.] 

where  the  person  slain  is  arrested  ^  Barb.  Cr.  L.  15. 
or  held  in  custody  for  a  misdemea- 
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that  the  warrant  was  obtained  by  imposition  on  the  magistrate  by 
false  information  as  to  the  matters  contained  in  ii.  The  officer, 
too,  must  be  acting  in  his  own  district,  and  not  beyond  the  juris- 
diction of  the  court  issuing  the  process ;  and  he  must  see  that  it  is 
not  executed  on  Sunday,  in  the  cases  where  such  service  is  forbid- 
den on  that  day.i  Where  a  private  person  lends  his  aid  to  an  offi- 
cer, whether  commanded  by  him  or  not,  he  is  under  the  same  pro- 
tection as  the  officer  himself.^  An  officer  assaulted  in  the  dis- 
charge of  Jiis  duty  is  nt)t  bound,  like  a  private  person,  to  give  way  ; 
he  must  proceed  with  his  duty,  and  if  he  necessarily  kills  his  as- 
sailant it  will  be  justifiable,  though  he  ought  not  to  come  to  ex- 
tremities upon  every  slight  interruption  nor  without  reasonable 
necessity.^ 

*7.    EXCUSABLE    HOMICIDE.  r*.-irv 

[*410 

§  942.  Such  homicide  is  excusable  when  committed, 

1.  By  accident  and  misfortune,  in  lawfully  coiTecting  a  child  or 
servant ;  or  in  doing  any  other  lawful  act  by  lawful  means  with 
usual  and  ordinary  caution,  and  without  any  unlawful  intent ;  or, 

2.  By  accident  and  misfortune,  in  the  heat  of  passion  upon  any 
sudden  and  sufficient  provocation,  or  upon  any  sudden  combat, 
without  any  undue  advantage  being  taken,  and  without  any  danger- 
ous weapon  being  used  and  not  done  in  a  cruel  or  inhuman  manner.* 

8.    WOUNDING. 

§  943.  Every  person  who,  from  premeditated  design,  evinced  by 
laying  in  wait  for  the  purpose,  or  in  any  other  manner  ;  or  with  in- 
tent to  kill  or  commit  any  felony  ;  shall, 
,1.  Cut  out  or  disable  the  tongue  ;  or, 

2.  Put  out  an  eye  ;  or, 

3.  Slit  the  lip,  or  slit  or  destroy  the  nose  ;  or, 

4.  Cut  off  or  disable  any  limb  or  member. 

Of  another,  on  purpose,  upon  conviction  thereof,  shall  be  impris- 
oned in  a  state  prison,  for  such  term  as  the  court  shall  prescribe, 
not  less  than  seven  years.* 

1  Barb.  Cr.  L.  36.  R-  478,  514;  Carpenter's  Case,  2 City 

"  Barb.  Cr.  L.  38.  Hall  Rec.  164.] 

'  Barb.  Cr.  L.  43.  ^  3R.  S.  943,  §  29.     [See  Penal  Code, 
*  3  B.  S.  939,  §  4;   [Penal  Code,  §  203.  §  217.] 

See  People  v.  Jaehne,  4  Park.  Cr. 
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9.    CONCEALING   THE   DEATH    OF    A   BASTAItD   CHILD. 

§  944.  Any  woman  who  shall  endeavor  privately,  either  by  her- 
self or  the  procurement  of  others,  to  conceal  the  death  of  any  issue 
of  her  body,  which  if  born  alive  would  by  law  be  a  bastard,  whethet 
it  was  born  dead  or  alive,  or  whether  it  was  murdered  or  not,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  shall,  on  conviction 
thereof,  be  punished  by  imprisonment  in  a  county  jail,  not  exceed- 
ing one  year.i 

10.    SUICIDE. 

§  945.  Suicide  is  where  one  voluntarily  kills  himself  by  stab- 
bing, poison,  or  in  any  other  way.  But  it  is  not  suicide  in  one 
who  assists  another  in  committing  selfmurder,  but  manslaughter 
in  the  first  degree.^ 

11.    PRINCIPALS. 

§  946.  A  principal  in  the  first  degree,  is  the  actor  or  absolute 
perpetrator  of  the  crime.  But  it  is  not  absolutely  necessary  that 
he  should  be  present,  or  do  the  act  himself.  For  if  one  lays  poison 
purposely  for  another,  who  takes  it  and  is  killed,  he  who  laid  the 
*41 1 1  *Pois*''^'  though  absent  when  it  is  taken,  is  the  principal  in 
the  first  degree.  Neither  is  it  necessary  that  he  should 
perpetrate  the  crime  with  his  own  hands ;  for  if  an  offence  be  com- 
mitted through  the  medium  of  an  innocent  agent,  the  employer  of 
the  agent,  though  absent  when  the  act  is  done,  is  answerable  as 
principal  in  the  first  degree.  But  if  the  instrument  thus  employed 
be  aware  of  the  consequence  of  his  act,  and  responsible  for  it,  he 
is  a  principal  in  the  first  degree  and  the  employer,  if  he  be  present 
when  the  act  is  committed,  is  a  principal  in  the  second  degree  ;  or, 
if  absent,  an  accessory  before  tlie  fact.^ 

§  947.  A  principal  in  the  second  degree  is  one  who  is  present 
aiding  and  abetting  the  perpetrator  of  a  crime.  To  constitute  a 
principal  in  the  second  degree,  lie  must  be  present  either  actually  or 
constructively,  at  the  commission  of  the  crime.  But  it  is  not  neces- 
sary that  he  should  be  an  ear  or  eye  witness  of  the  transaction.  He 
is,  in  contemplation  of  law,  present,  aiding  and  abetting,  if  with 
the  intention  of  giving  assistance  he  be  near  enough  to  render  it 

1  3  R.  S.  975,  §  22;  [Penal  Code,  §  693.]       '  Barb.  Cr.  L.  283. 

2  Ante,  §  926. 
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should  the  occasion  arise.     His  presence  during  the  whole  time  is 
not  necessary.^ 

12.   ACCESSORIES. 

§  948.  Accessories  before  the  fact,  are  those  who  being  absent 
at  the  time  of  the  commission  of  the  offence,  yet  procure,  counsel 
or  command  another  to  commit  it.  Absence  is  indispensably  neces- 
sary to  constitute  one  an  accessory ;  for  if  he  be  present,  either 
actually  or  constructively  when  the  felony  is  committed,  he  is  an 
aider  and  abettor,  or  principal  in  the  second  degree,  and  not  an 
accessory.^ 

1  Barb.  Cr.  L.  282.  *  Barb.  Cr.  L.  ^85. 
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CHAPTER  III. 


COEONEBS     IMiJUESTS.a 


§  949.  Whenever  any  coroner  shall  receive  notice  that  any  person 
has  been  slain,  or  has  suddenlj'  died,  or  has  been  dangerously 
wounded,  or  has  been  found  dead  under  circumstances  as  to  re- 
quire an  inquisition,  it  shall  be  his  duty  to  go  to  the  place  where 
such  person  shall  be,  and  forthwith  to  suminoii  not  less  than  nine, 
nor  more  than  fifteen  *persons,  qualified  by  law  to  serve  as 
jurors,  and  not  exempt  from  such  service,  to  appear  before 
such  coroner  forthwith,  at  such  place  as  he  shall  appoint,  to  make 
inquisition  concei'ning  such  death  or  wounding. ^  The  place  of 
holding  the  inquest  must  be  within  the  county  where  such  body 
was  found,  and  in  which  such  coroner  resides,  and  may  be  at  any 
place  therein ;  but  it  should  be  at  a  convenient  place  for  such  pur- 
pose nearest  the  body. 


*412] 
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§  950.  In  England  there  can  be  but  one  inquest  upon  a  body, 
unless  that  taken  be  first  set  aside  by  the  court.  In  this  state 
the  question  is  not  known  to  have  arisen  except  on  one  occasion. 
A  second  inquest  taken  without  the  firsi  being  set  aside  was  de- 
clared void  on  habeas  corpus,  and  the  prisoner  arrested  by  the 
coroner  was  discharged,  in  accordance  witli  the  common  law  rule. 
On  appeal  to  the  general  term,  the  court  was  equally  divided  on 
the  question  and  no  determination  was  reached.^  One  inquisition 
may  be  lield  upon  several  dead  bodies  of  persons  wlio  were  killed 
by  the  same  cause,  and  who  died  at  the  same  time. 

§  951.  The  coroner  must  summon  the  jurors  in  person.  It  must 
be  done  personally,  in  the  same  manner  as  jurors  are  summoned 
by  a  sheriff  or  other  officer,  where  the  selection  of  the  jurors  is 
discretionary  with  such  officer.  He  should  exercise  the  same 
care  in  selecting  the  jurors,  as  the  officer  is  required  to  do  in  the 
case  of  jurors  in  a  civil  or  criminal  proceeding  in  courts  of  law.  Care 
should  be  taken  not  to  summon  any  person  related  to  the  deceased  ; 
and  if  the  person  who  caused  the  death  or  wounding  is  known,  or 
if  any  suspicion  is  entertained  who  he  is,  no  person  related  to,  or 
connected  with  such  person,  should  be  summoned  ;  nor  should  any 
one  who  is  known  to  be  prejudiced  for  or  against  him  be  sum- 
moned to  act  as  a  juror  upon  the  inquisition.  The  same  care 
should  be  observed  in  such  ease  to  obtain  a  fair  and  impartial  ver- 
dict, as  upon  the  trial  of  the  party  accused  of  the  offence.  But  the 
jurors  who  are  selected  and  appear,  are  not  challengeable  by  either 
party.^ 

*§  952.  [The  coroner  has  power  to  issue  subpoenas  for 
witnesses,  returnable  either  forthwith,  or  at  such  time  and  L 
place  as  he  shall  appoint  therein ;  and  it  shall  be  the  duty  of  the 
coroner  to  cause  some  surgeon  or  physician  to  be  subpoenaed  to  ap- 
pear as  a  witness  upon  the  taking  of  such  inquest.^  Such  sub- 
poenas may  be  served  by  the  coroner  himself,  or  by  any  other  offi- 
cer or  person  as  in  other  cases.  The  manner  of  service  of  the 
subpoena  is  by  reading  the  same  to  the  witness,  or  stating  the 
contents  thereof  to  him,  as  already  pointed  out.*  The  witnesses 
are  not  entitled  to  any  fees  for  their  attendance.     Every  person 

1  The  People  v.   Budge,  4   Parker  Cr.  197;  Doremus  v.  Mayor,  Aldermen 

Eep.  519.  &  (Jom.  of  the  City  of  N.  Y.,  6  Daly, 

2  Hale's  Cr.  L.  59.  121;  Crisfield  v.    Perine,    15   Hun, 

3  3  E.  S.  1036,  §  3;  [Code  Crim.  Proe.  200;  People  v.  Beigler,  3  Park.  Cr. 

§  775.     See    Matter  of  Collins,    11  R.  316.] 

Abb.  Pr.  406;  s.  c.  20  How.Pr.  Ill;      «  Ante,  §  196. 
Tucker    v.    Gilman,  45   Barb.  193, 
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served  with  any  such  subpoena  shall  be  liable  to  the  same  pen- 
alties for  disobedience  thereto, and  his  attendance  maybe  enforced 
in  the  like  manner  as  upon  a  subpoena  issued  in  justices'  courts.^ 
The  manner  of  compelling  the  attendance  of  witnesses  iu  such  cases 
will  be  hereafter  pointed  out.^ 

§  953.  Whenever  six  or  more  of  the  jurors  shall  appear,  they 
shall  be  sworn  by  tlie  coroner  and  charged  by  him,^  to  inquire 
how  and  in  what  manner,  and  when  and  where,  such  person  came 
to  his  death,  or  was  wounded,  (as  the  case  may  be,)  and  who 
such  person  was,  and  into  all  the  circumstances  attending  such 
death  or  wounding  ;  and  to  make  a  true  inquisition,  according  to 
the  evidence  offered  to  them,  or  arising  from  the  inspection  of 
the  body.* 

§  954.  After  the  jury  have  been  thus  sworn  and  charged  by 
the  coroner,  they,  with  the  coro'ner,  go  together  to  view  and  exam- 
ine the  body  of  the  deceased,  or  the  wounded  person.  It  will  not 
be  sufficient  that  they  view  the  body  separately  and  at  different 
times. ^  And  they  cannot  proceed  upon  the  inquest  until  they 
shall  have  so  viewed  the  body,  and  if  it  be  buried  it  must  be  dug 
up.''  It  is  not  necessary  that  the  inquest  should  be  held  where 
the  body  is  found,  but  after  the  body  has  been  so  viewed,  the  jury 
may  return  to  some  convenient  place  to  hear  the  testimonj-  of  wit- 
nesses, and  deliberate  upon  their  verdict.'^ 

§  955.  The  coroner  swears  or  affirms  the  witnesses  produced  be- 
fore the  jury,  and  examines  them  and  reduces  their  testimony  to 
writing.^  Counsel  may  be  present  and  assist  the  coioner  in  the 
examination  of  the  witnesses;  and  the  jurors  may,  if  they  see  fit, 
put  any  proper  questions  to  the  witnesses.  But  the  party  sus- 
pected or  charged  with  the  crime,  has  no  right  to  produce  witnesses 
on  the  inquest,  or  to  cross-examine  tliose  produced  on  belialf  of 
*414l  ^^^  people,  by  himself  or  *  counsel.  Nor  is  it  necessary 
that  he  should  be  present  during  the  examination.^  But 
it  will  be  the  dutj'  of  the  coroner  to  examine  any  witnesses  he  may 
have  reason  to  believe  may  know  anything  concerning  the  matter 
pertinent  to  the  inquiry,  and  to  put  to  an}'  witness  any  proper 
and  pertinent  question  that  such  party  may  desire.     Such  party, 

1  [See  Code  Civ.  Proc,  §  852,  et  seq.]  "  2  Hale's  Cr.  L.  .'iS 

2  Post,  §  1069,  et  seq.  '  Hawkins'  P.  C.  78. 

3  2  Hale's  Cr.  L.  60.  8  3  r    g   io::;7,  §  8;  [Code  Crim.  Proc, 
*  3  R.  S.  1036,  §  2;  [Code  Crim.  Proc.,  §  778.     See  People  v.  Mondon,  4  N. 

§  774.]  Y.  Cr.  R.  112.  126;  In  re  Eamscar, 

'  The  King  v.  Ferrand,  3  Barn.  &  A.  63  How.  Pr.  25.5.] 

260.  8  The  People  v.  Collins,  20  How.  Pr.  111. 
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however,  may  be  attended  by  counsel  on  the  inquest,  to  advise 
with  him  as  to  his  rights  as  to  answering  any  question  that  may 
be  put  to  him,  when  under  examination.  If  the  party  accused  of 
tlie  crime  be  present  at  the  inquest,  and  is  there  charged  with  the 
crime,  or  the  testimony  fastens  the  crime  upon  him,  and  he  is 
called  upon  by  the  coroner  to  testify,  it  is  his  duty  first  to  inform 
the  accused  that  he  is  at  liberty  to  refuse  to  answer  any  question 
that  he  may  put  to  him,  otherwise  his  answers  on  such  examination 
cannot  be  read  in  evidence  against  him  when  on  trial  for  the  of- 
fence. But  if  sucli  person  is  not  under  arrest,  or  charged  with  the 
crime,  his  answers  may  be  given  in  evidence  against  him  on  his 
subsequent  trial  for  the  alleged  murder,  though  the  coroner  may 
not  have  so  advised  him,  of  his  riglits.^  The  jury  must  hear  all 
the  evidence  offered  before  them,  whether  it  be  in  favor  or  against 
any  party  suspected  of  the  killing  or  wounding,  for  the  jury  is  to 
find  all  the  circumstances  attending  the  killing  or  wounding.^ 

§  956.  Upon  the  investigation,  the  coroner's  jury  is  not  limited 
in  their  inquiry,  like  a  jury  upon  tlie  trial  of  one  charged  with  the 
crime.  Their  duty  is  to  determine  if  a  crime  has,  or  has  not  been 
committed,  and  who  perpetrated  or  who  caused  the  same  to  be 
perpetrated,  and  all  the  circumstances  attending  it  ;  and  any 
proper  testimony  tending  in  any  degree  to  tiirow  light  upon  the 
subject  may  be  properly  given.  Still,  nothing  but  legal  testimony 
should  be  taken  ;  and  mere  matter  of  opinion,  as  to  who  the 
offender  is,  should  not  be  permitted,  nor  should  hearsay  evidence 
be  indulged  in. 

§  957.  The  coroner  may  cause  a  post-mortem  examination  of 
the  body  to  be  made  by  the  surgeon  or  physician  subpoenaed  before 
him,  if  it  shall  be  necessary,  and  the  expense  thereof  shall  be  a 
county  charge.  But  if  there  is  no  agreement,  the  coroner  is 
primarily  liable  to  the  surgeon  .^  « 

§  958.  The  testimony  of  all  witnesses  examined  before  a  cor- 
oner's jury  shall  be  reduced  to  writing  by  the  coroner.  The  whole 
of  the  testimony  should  be  taken  down,  in  due  form,  and  each 
examination  must  have  a  jurat  showing  that  the  witness  was  duly 
sworn,  or  affirmed  *by  the  coroner,  or  it  will  not  be  read  p^^g 
in  evidence  upon  the  trial ;  and  a  deposition  in  pencil  is 
irregular.* 

§  959.  The  jury,  upon  the  inspection  of  the  body  of  the  person 

1  Henderson's  case.  '  Van  Hoevenbergh   v.  Hasbrouck,  45 

2  Hale's  Cr.  L.  60,  62.  Barb.  197. 

4  Tbe  People  v.  White,  22  Wend.  167. 
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dead  or  wounded,  and  after  hearing  all  the  testimony  offered  be- 
fore them,  shall  retire,  as  jurors  in  other  cases,  and  deliberate  upon 
their  verdict.  They  must  not  suffer  any  one,  not  even  the  coroner, 
to  mingle  with  them  in  their  deliberations.  But  they  may,  as  in 
the  case  of  jurors  in  courts  of  law,  take  the  opinion  of  the  coroner 
upon  any  question  of  law  that  may  arise  upon  the  investigation. 

§  960.  When  the  jury  shall  have  agreed  upon  a  verdict,  they 
shall  reduce  their  inquisition  to  writing,  which  shall  show  before 
what  coroner  the  same  was  taken,  and  that  the  same  was  taken 
upon  the  oath  of  good  and  lawful  men  of  the  county,  who  were 
first  duly  sworn  ;i  and  it  must  also  show  when  and  where  the  same 
was  executed.  They  shall  also  therein  find  and  certify  how  and 
in  what  manner,  and  when  and  where  the  person  so  dead  or 
wounded  came  to  his  death,  or  was  wounded,  (as  the  case  may  be,) 
and  who  such  person  was,  and  all  the  circumstances  attending 
such  death  or  wounding,  and  who  were  guilty  thereof  either  as 
principal  or  accessory,  and  in  what  manner.^  The  jury,  however, 
are  not  required  to  find  who  were  accessories  after  the  fact,  but 
they  need  only  inquire  of  those  before  the  fact.^  If  the  person 
who  is  found  dead  or  wounded  is  unknown  ;  or  the  person  who 
caused  the  death  or  wounding  is  unknown,  the  jury  shall  so  find.* 
And  they  shall  find,  if  the  fact  so  appears  before  them,  whether 
the  killing  was  accidental  or  suicide,  murder  or  manslaughter,  or 
excusable  or  justifiable  homicide ;  and  if  the  manner  of  the  death 
is  unknown,  they  shall  so  state.  Such  inquisition  shall  then  be 
signed  by  such  jurors  and  the  coroner.  If  the  names  of  the  jurors 
are  not  set  out  at  length  in  the  caption,  they  must  sign  their  names 
at  length  and  not  merely  the  initials  of  their  christian  name.®  If 
some  of  the  jurors  sign  with  their  mark,  such  signature  should 
properly  be  attested,  but  it  will  be  taken  prima  facie,  that  the 
signing  was  in  the  presence  of  each  other.^  Where  tliere  are  two 
or  more  on  the  inquisition  of  the  same  name,  it  is  not  necessary  to 
designate  them  by  their  abode  or  addition.'' 

[§  960o.  A  second  inquest  cannot  be  held  by  a  coroner  super- 
visum  corporis,  except  in  those  cases  where  the  first  inquest  is 
absolutely  void,  or  has  been  vacated  or  set  aside  by  a  court.®] 

§  961.  It  is  not  necessary  that  tlie  jury  should  be  kept  together 

1  2  Hawkins'  P.  C.  77.  *  2  Hale  Cr.  L.  63. 

2  3  R.  S.  1036,  §  5;  [Code  Crim.  Proc,      '  Rex  v.  Bowen,  3  Car.  &  P.  602;  Sex 

§  777.     See  People  v.  Mandon,  103  v.  Bennett,  6  Car.  &  P.  179. 

N.  Y.  211.]  »  Lewen's  Case,  2  Lewin'sC.  0.  125. 

»  2  Hawkins'  P.  C.  78;  2  Hales'  Or.  L.  '  Bex  v.  Nicholas,  7  Car.  &  P.  538. 

63.  8  People  v.  Budge,  4  Park.  Cr.  Rep.  519. 
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until  they  shall  have  agreed  upon  a  verdict,  for  if  there  appears 
to  be  an  irreconcilable  difference  of  opinion  as  to  any  material  fact 
amongst  *the   jurors,  concerning  which  they  are  to  make   r^^^-io 
inquest,  the  jurors  agreeing  in  opinion,  may  find  accord- 
ingly, and  may  present  two  or  more  inquisitions. 

§  962.  If  the  jury  find  that  any  murder,  manslaughter,  or 
assault  has  been  committed,  tlie  coroner  shall  bind  over  the  wit- 
nesses to  appear  and  testify  at  the  next  criminal  court,  at  which 
an  indictment  for  such  offence  can  be  found,  that  shall  be  held  in  the 
county .1  He  shall,  however,  bind  over  only  those  witnesses  who 
testify  to  some  material  fact  against  the  accused,  and  not  those 
who  are  called  for  the  purpose  of  exculpating  him.^  Such  recog- 
nizances shall  be  in  writing  and  shall  be  subscribed  by  the  parties 
to  be  bound  thereby.  The  statute  directing  the  taking  of  such 
recognizances  does  not  in  terms  empower  the  coroner,  as  in  the 
case  of  the  examination  of  a  criminal  by  a  magistrate,  to  commit 
such  witnesses  in  case  of  the  refusal  to  do  so,  and  coroners  had  no 
such  right  at  the  common  law. 

§  963.  The  testimony  of  all  witnesses  examined  before  a  cor- 
oner's jury,  shall,  as  has  been  seen,  be  reduced  to  writing  by  the 
coroner,  and  shall  be  returned  by  him,  together  with  the  inquisition 
of  the  jury,  and  all  recognizances  and  examinations  taken  by  such 
coroner  to  the  next  criminal  court  of  record  that  shall  be  held  in 
the  county.^  In  practice,  such  testimony,  inquisition  and  recog- 
nizances are  returned  by  the  coroner  forthwith  to  the  clerk  of  the 
county,  and  filed  in  his  office. 

§  964.  If  there  be  no  friends  of  the  deceased  to  take  charge  of 
the  body,  it  is  the  duty  of  the  coroner,  after  the  same  has  been  duly 
viewed  by  him  and  the  jury,  to  see  that  it  is  properly  buried,  and 
the  expense  incurred  thereby  is  a  county  charge.  And  so  it  is  the 
duty  of  the  coroners  of  the  several  counties  in  this  state  to  take 
charge  of  all  moneys  and  other  valuable  things  which  have  been  or 
may  hereafter  be  found  with  or  upon  the  bodies  of  persons  on 
whom  inquests  shall  be  held,  where  there  is  no  other  person  en- 
titled to  take  charge  of  the  same,  and  every  such  coroner  shall 
deliver  over  to  the  treasurer  of  their  respective  counties  all  such 
moneys  and  other  valuable  things,  which  shall  not  have  been 
claimed  by  the  legal  representatives  of  such  person  or  persons 
within  sixty  days  after  the  holding  of  such  inquest;  and  in  default 

1  3  E.  S.  10.37,  §  6.     [See  Code   Crim,      ■  Regina  v.  Taylor,  9  Car.  &  P.  672. 
Proc,  §§  21.5,  216.]  »  3  R.  S.  10?,7,  §  8.     [See  Code  Crim. 

Proc.,  §§  778,  779.] 
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thereof,  the  said  treasurer  shall  be  authorized  and  is  required  to 
institute  the  necessary  proceedings  to  compel  such  delivery. ^ 

§  965.  The  several  treasurers  to  vi^hom  any  such  valuable  thing 
shall  be  delivered  as  aforesaid,  shall  as  soon  thereafter  as  may  be, 
*417T  *convert  the  same  into  money,  and  place  the  same  to  the 
credit  of  the  county  of  which  he  is  treasurer  ;  and  if  demand- 
ed within  six  years  thereafter,  by  the  legal  representatives  of  the 
person  on  whom  the  same  was  found,  the  said  treasurer,  after  de- 
ducting the  expenses  incurred  by  the  coroner  and  all  other  expenses 
of  the  county  in  relation  to  the  same  matter,  shall  pay  the  balance 
thereof  to  such  legal  representatives.^ 

S  966.  Before  auditing'  and  alio  wing  the  accounts  of  such  core- 
ners  the  supervisors  of  the  county  shall  require  from  them,  respect- 
ively, a  statement  in  writing,  containing  an  inventory  of  all  money 
and  other  valuable  things  found  with  or  upon  all  persons  on  whom 
inquests  shall  have  been  held,  and  the  manner  in  which  the  same 
has  been  disposed  of,  verified  by  tiie  oath  or  aiSrmationof  the  cor- 
oner making  the  same,  that  such  statement  is,  in  all  respects,  just 
and  true,  and  that  the  money  and  other  articles  mentioned  therein 
have  been  delivered  to  the  treasurer  of  the  county,  or  to  the  legal 
representatives  of  such  person  or  persons.^ 

§  967.  The  said  coroners  shall  be  entitled  to  receive  a  reason- 
able compensation  for  making  and  rendering  such  statement,  and 
for  their  trouble  and  services  in  the  preservation  and  delivery  of  said 
effects  and  property,  and  all  reasonable  expenses  incun-ed  by  them 
in  relation  thereto,  to  be  audited  by  the  board  of  supervisors,  in 
addition  to  the  fees  or  compensation  to  be  allowed  by  them  for  hold- 
ing an  inquest.* 

1  3  E.  S.  1037,  §  10.     [See  Code  Crim.      »  3  E.  S.  1038,  §   13.     [See  Code  Crim. 

Proc,  §§  785,  787.]  Proc,  §  790,  and  L.  1873,  c.  83:3,  §  1, 

2  3  R.  S.  1037,  §  11;   [Code  Crim.  Proc,  as  amended  by  L.  1874,  c.  531;  4  K. 

§  786.]  S.,  8th  ed.,  p.  2785.] 

8  3  R.  S.  1037,  §  12;  [Code  Crim.  Proc. 
§  788.] 
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CHAPTER  IV. 

AKKBST   AND    EXAMINATION    OF   OFFENDERS. 

§  968.  If  the  jury  of  inquest  find  that  any  murder,  manslaughter, 
or  assault  has  been  committed,  and  the  party  charged  with  such  of- 
fence be  not  in  custody,  the  coroner  shall  have  power  to  issue  pi'ocess 
for  his  apprehension,  in  the  same  manner  as  justices  of  the  peace, ^ 
and  shall  have  the  same  power  to  examine  the  defendant  as  is 
possessed  by  a  justice  of  the  peace,  and  shall  in  all  respects  proceed 
in  the  like  manner.^ 

§  969.  The  warrant  of  arrest  must  be  under  the  hand  of  the 
coroner  with  or  without  his  seal,  and  should  recite  the  finding  of 
the  jury  upon  the  inquest,  and  be  directed  to  the  sheriff,  or  to  any 
constable  or  marshal  of  the  county,  and  commanding  the  officer  to 
whom  it  shall  be  directed,  forthwith  to  take  the  person  accused  of 
having  committed  *such  offence,  and  to  bring  him  before  such  j-.^^^  „ 
coroner  to  be  dealt  with  according  to  law.^ 

§  970.  The  warrant  of  the  coroner  shall  be  executed  in  the 
same  manner,  and  in  the  same  places  as  criminal  process  is- 
sued by  a  justice  of  the  ]jeace.  And  if  it  is  executed  out  of  the 
county  in  which  such  coroner  resides,  it  would  seem  that  it  should 
be  indorsed  by  a  magistrate  of  the  county  in  which  the  same  is  exe- 
cuted, as  the  warrant  of  a  justice  of  the  peace  ;*  though,  as  the 
offence  charged,  would  of  course  be  felony,  the  officer  making  the 
arrest  might  justify  sucli  arrest  without  warrant.^ 

§  971.  When  the  arrest  is  made,  the  prisoner  must  be  brought 
forthwith  before  such  coroner  by  the  officer,  for  examination.  If 
the  coroner  is  absent,  or  has  gone  out  of  office,  the  prisoner  should 
be  brought  before  a  magistrate  of  the  county,  and  the  officer  making 
the  arrest  sliould  make  return  of  such  arrest  upon  his  warrant,  and 

1  3R  S.  1037,  §  6;   [Code  Crim.  Proc,  ^  .3  R.  S.  993,   §  3;  [Code  Crim.  Proc, 
§  780.     See  Matter  of  Ramscar,  IN.  §  781,  as  amended  by  L.  1882,  c.  360, 

Y.  Cr.  R.  33;  s.  c.  68  How.  Pr.  255.]  and  L.  1887,  t.  321.] 

i'  3  R.  S.  1037,  §  7;   [Code  Crim.  Proc.,  *  Ante,  §  62. 

§  783,  as  amended  by  L.  1887,  c.  321.  5  Ante,  §  49. 
See  Matter  of  Ramscar,  1  N.  T.  Cr. 
E.  33;  S.  c.  63  How.  Pr.  255.] 
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should  also  therein  sliow  the  absence  of  the  coroner,  or  the  vacancy 
in  his  ofSce.^ 

§  972.  When  the  prisoner  shall  have  been  brought  before  the 
coroner,  he  shall  first  be  informed  of  the  charge  made  against  him 
and  shall  be  allowed  a  reasonable  time  to  send  for  and  advise  with 
counsel.  If  desired  by  the  person  arrested,  his  counsel  may  be 
present  during  the  examination.^  It  has  been  held  that  the  cor- 
oner can  only  take  the  examination  of  the  prisoner,  and  is  not  au- 
thorized to  examine  witnesses  either  against  the  prisoner  or  for 
him ;  and  that  he  has  no  right  to  determine  the  innocence  of  the 
prisoner  contrary  to  the  finding  of  the  jury.^ 

§  973.  The  examination  of  the  prisoner  shall  not  be  on  oath; 
and  before  it  is  commenced,  the  prisoner  shall  be  informed  of  the 
charge  against  him,  and  shall  be  allowed  a  reasonable  time  to  send 
for  and  advise  with  counsel.  If  desired  by  tlie  person  arrested, 
his  counsel  may  be  present  during  the  examination  of  the  prisoner.* 
At  the  commencement  of  the  examination,  the  prisoner  shall  be 
informed  by  the  magistrate  that  he  is  at  liberty  to  refuse  to  answer 
any  question 'that  maybe  put  to  him.  And  the  answers  of  the 
prisoner  to  the  several  inteiTOgatories  shall  be  reduced  to  writing 
by  the  coroner  or  under  his  direction ;  they  shall  be  read  to  the 
prisoner,  who  may  correct  or  add  to  them,  and  when  made  conform- 
able to  what  he  declares  is  the  truth,  shall  be  certified  and  signed 
by  the  coroner.  The  prisoner  should  be  requested  to  sign  such 
examination  also,  but  if  he  refuses  to  do  so  he  cannot  be  compelled. 
*5  974.     On  completing  the  examination  of  the  accused, 

*4191  S  t:'  O  ' 

■J  the  coroner  issues  his  warrant  for  the  commitment  of  the 
prisoner  to  the  jail  of  the  county.^  And  he  shall  return  the  exam- 
ination taken  by  him  to  the  next  court,  having  cognizance  of  the 
offence,  and  in  which  the  prisoner  may  be  indicted;  and  if  he 
shall  neglect  or  refuse  to  make  return  to  the  proper  court,  he  may 
be  compelled  by  rule  forthwith  to  return  the  same,  and  in  case  of 
disobedience  of  such  rule,  may  be  proceeded  against  by  attach- 
ment, as  for  a  contempt  of  court.  If  the  offence  be  bailable  and 
the  prisoner  desires  to  give  bail,  he  shall  be  taken  before  some 
officer  or  court  authorized  to  take  bail  in  the  particular  case. 

1  Ante,  §  72.  a  The  People  v.  Collins,  20  How.  111. 

2  3  R.  ,S.  995,  §  14.     [The  entire  title  of     ■'[See  Coilo  Crim.    Proc.,   §S)    770,    as 

the  Revised  Statutes    from  which  amended  by  L.  1887,   o.    321  ;    78;^ 

revising  citations    of    this   chapter  as  amendeil  by  L.  1SS7,  c  321.] 

are  taken  was  repealed  by  L.  188(3,  ^  [See  Code  (^rimPi-oc,  §783,  asamend- 

c.  593.]  ed  by  L.  1887,  c.  321.] 


EXECUTION   OF  PKOCESS    WHEBB   SHEELFES   AKE   PARTIES. 


CHAPTER  V. 

EXECUTION  OP    PROCESS  WHERE   SHERIPES  ARE   PARTIES.a 

§  975.  Whenever  the  sheriff  of  any  county  shall  be  a  party  in 
any  suit,  all  process  in  such  suit,  except  when  otherwise  provided 
by  law,  shall  be  executed  by  the  coroner  of  the  county,  to  whom 
the  same  shall  be  delivered,  in  the  same  manner  in  all  respects, 
subject  to  the  same  obligations  and  liabilities,  and  with  the  like 
authority  and  entitled  to  the  same  privileges,  as  are  prescribed  by 
law  in  respect  to  sheriffs,  except  in  cases  otherwise  specially  pro- 
vided for.i  The  mere  fact  that  a  deputy  of  the  sheriff  is  a  party 
to  a  suit,  does  not  render  the  sheriff  a  party  thereto,  so  as  to 
authorize  or  require  the  service  of  process  tlierein  by  the  coroner. 
Nor  does  it  make  any  diffei'ence  that  the  suit  is  against  the  deputy 
for  an  official  act  or  neglect  of  duty.^  And  a  coroner  may  serve 
process  on  the  sheriff,  wlien  he  is  a  party  to  a  suit,  though  such 
coroner  is  one  of  his  own  deputies.^  The  power  of  the  coroner  to 
serve  process,  being  special,  the  burthen  of  proof  is  on  the  party 
ijisisting  on  the  regularity  of  his  proceedings,  to  show  that  he 
acted  within  his  authoritj'.*  The  coroner  is  not  required  to  serve 
process  on  the  sheriff  when  the  suit  is  in  a  justice's  court.^ 

§   976.  In  all  cases  where  a  judgment  shall  be  obtained  in  any 
court   against  the  sheriff   of  any   county,  either  singly    or  with 

1  3  R.  S.  741,  §  109;  Code,  §  429;  [Code      '  Colby  v.  Dillingham,  7  Mass.  475. 

Civ.  Proc,  §  172];  Adams  v.  Vose,      «  The  Commonwealth  v.  Moore,  19  Pick, 
I  Gray  (Mass.)  51.  339. 

2  Ante,  §  2.  ^  Cron  v.  Krones,  17  Wis.  401. 

a  Ala.— R.  C.  §§  941,  2844.  Mich.— St.  18-57,  p.  210  ;  [1  How.  St. 

Cal.— Dig.  1860,  p.  112;   [Deer.  Codes  1SS2,  §  006.] 

&  Sts.   1885,  Vol.  1,  §§  4190,  4191,  Minn.-Rev.  1866,  p.  1:14. 

4192.]  Miss.— Rev.  Code,  p.  131. 

Fa— Laws  18.59,  p.  15.  Mo. -Gen.  St.  1865,  p.  391;   [2  E.  S. 

111.- 2  St.  p.  1126;   [Eev.  Sts.  1887,  p.  1889,  §  8188.] 

Sn.]  Neb.— E.   S.  32;  [Comp.  St.   1887,  p. 

la. -Eev.    1860,   p.   66;    [Rev.    Code,  314,  §  15.] 

)S84,  p77]  N.  J.~Dig.  185.5,  p.  748;  [Revis.  1877, 

[La.— R.  S.  1876,  §  3556.]  pp.  1099,  1106.] 

Me.-R.    S.  489;  [Rev.  Sts.  1883,  p.  N.  C— Rev.  Code,  SoT. 

66.5  1  [Utah.— Comp.  L.  1888,  Vol.  1,§  159.] 

Md.-l   Code,   145;    [Pub.   Gen'l  L.  Wis.-R.  S.  164;  [id  1878,  p.  258.] 

1884,  Vol.  1,  p.  279.]  [Wyo.-Comp.  L.  1876,  p.  214. 
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others,  [the  execution  must  be  directed  either  to  a  particular 
coroner,  or  generally  to  the  coroners  of  that  county.  Where  such 
a  mandate  is  directed  generally  to  the  coroners  of  a  county,  or 
requires  them  to  do  any  act,  it  may  be  executed,  and  a  return 
thereto  may  be  made  and  signed,  by  one  of  them ;  but  such  an  act 
or  return  does  not  affect  the  others. ^J 

*il9m  *§  ^'^'^'  '^'''  ^^''^^  ^^'^  sheriff  and  coroners  are  parties  in 
the  suit  or  proceeding,  the  court  will,  upon  the  application  of 
the  party  requiring  tlie  service,  appoint  some  suitable  person  called 
an  elisor,  to  make  the  service.^  It  is  not  necessary  that  the  elisor 
should  be  a  resident  of  the  same  county  witli  the  officer  upon  whom 
he  is  appointed  to  serve  process.  Thus,  a  person  residing  in 
Albany  county,  has  been  appointed  an  elisor  to  execute  an  attach- 
ment upon  the  sheriff  of  Niagara  county.^ 

§  978.  When  process  shall  be  directed  to  the  coroners  of  a  county 
generally,  the  same  ma}'-  be  executed,  and  a  return  thereto  may  be 
made  and  signed  by  any  one  of  such  coroners  ;  but  such  act  or 
return  shall  in  no  degree  prejudice  the  other  coroners  not  participat- 
ing therein.* 

§  979.  The  coroner  to  whom  any  such  process  shall  be  deliv- 
ered for  execution,  shall  execute  the  same  in  all  respects  and  be 
subject  to  the  same  obligations  and  liabilities,  and  with  like  author 
ity,  and  be  entitled  to  the  same  privileges  as  are  prescribed  by 
law  in  res(iect  to  sheriffs  except  in  cases  otherwise  expressly  pro- 
vided for.^ 

§  980.  Whenever  an  action  of  replevin  shall  be  brought  against 
the  sheriff  of  any  county,  the  writ  and  all  process  in  the  cause  shall 
be  awarded  to,  and  be  executed  by  the  coroners  of  the  count}-,  but 
executions  therein  shall  be  awarded  and  executed  as  in  other  such 
cases.^ 

§  981.  If  process  for  arresting  the  sheriff  of  the  county,  be  deliv- 
ered to  a  coroner,  he  shall  execute  the  same  in  the  same  manner 
prescribed  by  law  in  respect  to  the  execution  of  similar  process  by 
sheriffs  ;  and  shall  be  authorized  to  take  a  bond  on  the  arrest,  or  a 
bond  for  the  jail  liberties  to  himself,  in  the  name  of  his  office,  in 
the  same  cases  and  in  the  same  manner,  in  which  a  sheriff  wcmld 
*421 1  ^^  *authorized  to  take  the  same  ;  which  bonds  shall  have  the 
like  effect,  and  be  subject  to  the  same  provisions,  as  bonds 

1  [Code  Civ.  Proc,  §  173.]  '  3  I!.  S.  741,  §  109;  Code,  §  419;   [Code 

2  .Sewell,  96.  Civ.  Proc.,  §  172.] 

3  Anon.  20  Wend.  102.  «  3  R.  S  849,  §  28;  [See  Code  Civ. 
«  3  R.  S.  742,  §  110;   [Code  Civ.  Proc,             Proc,  §  172. 

§  n>i.] 


EXECUTION    OF    PROCESS   WHERE   SHEBIFES   ABE   PARTIES.    491 

taken  in  like  cases  by  sheriffs ;  and  tlie  proceedings,  rights,  and 
labilities  thereon,  shall  be  the  same  in  all  respects.^  If  the  sheriff 
is  arrested  by  the  coroner,  under  a  judge's  order  under  the  provis- 
ions of  the  Code,  he  shall  take  an  undertaking  on  discharging  liim 
from  arrest,  in  the  case  where  a  bond  would  be  required  under  the 
foregoing  provisions  of  the  statute.^  If  an  attachment  be  issued 
against  the  sheriff  for  not  returning  an  execution,  while  he  is  in 
the  coroner's  custody  by  virtue  of  an  execution,  he  should  return 
that  fact  to  the  attachment,  and  the  court  will  order  an  alias  attach- 
ment and  a  writ  of  habeas  corpus  to  bring  up  the  body,  that  he 
may  answer  to  the  contempt.^ 

§  982.  If  a  sheriff,  on  being  arrested  by  a  coroner  on  civil  process, 
requiring  him  to  be  held  to  bail,  shall  refuse  or  neglect  to  give  the 
bond  or  undertaking  required  by  law,  or  make  the  necessary 
deposit,*  to  entitle  him  to  be  discharged;  or  if  a  sheriff  shall  be 
arrested  on  execution  against  his  body,  or  an  attachment,  he  shall 
be  confined  by  the  coroner  in  some  house  situated  within  the 
liberties  of  the  jail  of  the  county,  other  than  the  house  of  such 
sheriff,  or  the  jail  of  such  county,  in  the  same  manner  as  sheriffs 
are  required  by  law  to  confine  prisoners  in  jails  of  their  counties 
respectively.^  Such  house  shall  thereupon  become  the  jail  of  the 
county,  for  the  use  of  such  coroner,  and  all  laws  relating  to  the  jails 
of  such  counties,  shall  be  applicable  to  the  same,  while  such  sheriff 
shall  be  confined  therein.^ 

§  983.  For  any  escape  of  such  sheriff  from  such  house,  the  coroner 
shall  be  liable,  in  the  same  manner  and  to  the  same  extent,  as 
sheriffs  for  the  escape  of  other  prisoners,  and  may  plead  and  give 
in  evidence  the  same  matters  allowed  to  sheriffs  in  similar  actions." 

§  984.  A  sheriff  so  confined  shall  be  admitted  to  the  liberties  of 
the  jail  of  the  county,  established  for  other  prisoners,  in  the  same 
cases,  and  upon  executing  the  like  bond  to  the  coroner  in  whose 
custody  he  shall  be,  as  provided  in  other  cases.  For  any  escape 
of  such  sheriff  from  such  liberties,  the  coroner  shall  be  liable  in  the 
saine  manner  and  to  the  same  extent  as  sheriffs  for  similar  escapes, 
and  may  plead  and  give  in  evidence  the  same  matters  allowed  by 
law  to  sheriffs.^     And  it  has  been  held,  that  where  a  coroner  instead 

1  3R.  S.  742,  §  111;  [Code  Civ.  Proc,      «  3  R.  S.  742,  §  113;  [Code  Civ.  Proc, 

S  174,  as  amended  byL.  1886,  c.  648.  §  176.] 

2  Ante,  §§  3-.'7,  et  seq..  '  3  R.  S.  742,  §  114;  [Code  Civ.  Proc, 
s  Anon,  22  Wend.  685.  §§  176,  177,  as  amended  by  L.  1886, 
*  Ante,  §§  327,  et  seq.  c.  648.  See  Day  v.  Brett,  6  Johns. 
^  3  R.  S.  742,  §  112;  [Code  Civ.  Proc,  22.]                          r           ^ 

«  1751:  Day  v.  Brett,  6  John.  22.  «  3  R.  S.  742,  §  115;   [Code  Civ.  Proc, 

^        -''  §177.] 
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of  confining  sucli  slieriff  in  such  house,  delivered  him  to  the  keeper 
*4221  °^  ^^^  *J^^^  °^  ^^^  county,  and  he  released  him,  that  such 
coroner  was  liable  for  an  escape.^ 

§  985.  The  coroner  may  prosecute  any  such  bond  taken  by  him, 
and  shall  be  entitled  and  subject  to  all  the  provisions  of  law,  in 
respect  to  similar  bonds  taken  by  sheriffs ;  and  such  bonds  may  be 
assigned  by  him  to  the  party  at  whose  suit  such  sheriff  shall  have 
been  arrested,  and  the  same  proceedings  shall  be  had  thereon,  in 
all  respects,  as  on  bonds  taken  or  assigned  by  sheriffs  in  similar 
cases.'"' 

§  986.  If  any  person  be  arrested  by  a  coroner  on  process,  issued 
in  a  suit  in  which  the  sheriff  of  the  county  is  a  plaintiff,  he  shall 
be  committed  to  the  common  jail  of  the  county,  in  cases  where  a 
commitment  is  required  by  law  ;  but  such  coronor  shall  not  be  li- 
able for  any  escape  of  such  prisoner  from  such  jail,  after  he  shall 
have  been  committed  thereto.^ 

§  987.  Such  prisoner,  who  is  so  committed,  shall  be  kept  in  all 
respects,  as  other  prisoners  committed  on  civil  process,  and  shall 
be  entitled  to  be  discharged,  if  he  be  committed  on  mesne  process, 
on  executing  a  bond  to  the  coroner  in  the  same  manner,  and  in  the 
same  cases,  in  which  such  bond  is  required  to  be  given  to  a  sheriff, 
which  shall  have  the  like  effect  and  be  proceeded  on  in  the  same 
manner,  in  all  respects.* 

§  988.  Such  prisoner  shall  be  entitled  to  the  liberties  of  the  jail, 
in  the  same  cases  as  otlier  prisoners,  on  executing  to  the  coroner  a 
bond,  in  all  respects  similar  to  that  required  to  be  given  to  sheriffs, 
which  sliall  have  the  like  effect,  and  shall  be  assigned  and  proceeded 
on  in  the  same  manner.^ 

§  989.  For  any  escape  of  such  prisoner  from  such  liberties,  the 
coroner  shall  be  answerable,  in  the  same  manner,  and  to  the  same 
extent  as  sheriffs  for  similar  escapes,  and  maj-  plead  and  give  iu 
evidence  the  same  matters.^ 

§  990.  In  a  case  where  the  coroner  is  required  to  commit  a  pris- 
oner to  the  county  jail,  he  will  have  discharged  liis  duty  on  deliver- 
ing or  offering  to  deliver  such  person  to  the  sheriff  of  the  county, 
at  such  jail,  wiih  a  certified  copy  of  his  process ;  and  if  the  sheriff 

1  Day  V.  Brett,  6  .John.  22.  "  2  R.  S.  74:!,  §  lis;  [Code   Civ.  Proc., 
=  3R.  S.  742,  §  116;  [Code  Civ.  Proc,  §  17!).] 

§   178,  as  amended  by  L.  1886,  c.      ^  2  R.  S.  74?.,  §  119;   [Code  Civ.  Proc, 
648.]  §   ISO,    as  amended  by  L.   1SS6,  c. 

2  2R.  S.  743,  §  117;  [Code  Civ.  Proc,  648.] 

§  179.]  6  2  K.  S.  743,  §  120;   [Code  Civ.  Proc, 

§  181.] 
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or  his  jailer,  refuses  or  neglects  to  receive  such  prisoner  and  he  re- 
mains at  large,  it  is  an  escape  for  which  the  sheriff  is  liable. i 

§  991.  The  case  of  an  arrest  of  the  plaintiff  in  an  action  against 
the  sheriff,  where  there  is  a  judgment  in  favor  of  the  latter  for  costs, 
*does  not  seem  to  have  been  provided  for  by  statute.^  At  r^^no 
the  common  law  the  coroner's  house  is  in  jail,  and  his  pris- 
oners are  to  be  confined  therein.  The  party  in  such  case,  there- 
fore, must  be  committed  to  such  house,  and  not  to  the  jail,  and  he 
cannot  be  permitted  to  be  discharged  upon  the  liberties  of  the  jail.^ 

1  Colby  V.  Sampson,  5  Mass.  310.  "  Day  v.  Brett,  6  John.  22. 

2  Ante,  §  986. 
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CHAPTER  VI. 


"WHEN  COKONEES  TO  EXECUTE  THE  OFFICE  OF  SHERTPF.O 


§  992.  Whenever  a  vacancy  shall  occur  in  the  office  of  sheriff 
of  any  county,  and  there  shall  be  no  under  sheriff  of  such  county 
then  in  office,  or  the  office  of  such  under  sheriff  shall  become  va- 
cant, or  he  become  incapable  of  executing  the  same,  before  another 
sheriff  of  the  same  county  shall  be  elected,  or  appointed,  and  qual- 
ified, and  there  shall  be  more  than  one  coroner  of  such  county 
then  in  office,  it  shall  be  the  duty  of  the  county  jndge  of  the  coun- 
ty, forthwith  to  designate  one  of  such  coroners  to  execute  the 
office  of  sheriff  of  the  same  county,  until  a  sheriff  thereof  shall  be 
elected  or  appointed,  and  qualified.  Such  designation  shall  be  by 
instru.ment  in  writing,  and  shall  be  signed  by  the  judge,  and  filed 
ill  the  office  of  the  clerk  of  the  county,  who  sliall  immediately  give 
notice  thereof  to  the  coroner.^ 

§  993.  The  coroner  so  designated,  within  six  days  after  receiv- 
ing such  notice,  shall  execute  with  sureties,  a  joint  and  several 
bond  to  the  people  of  this  state,  which  shall  be  in  the  snme 
amount,  and  with  the  same  number  of  sureties,  and  be  approved  in 
the  same  manner,  and  be  subject  in  all  respects  to  the  same  reg- 
ulations, as  the  security  required  by  law  from  the  sheriff  of  such 


M  K.  S.  873,  §  173;   [2  R.  S.,  8tli  ed.,  p. 


a  Ala.— R.  C.  1867,  §§  824,  9.S9. 

Cal.— Di!?.  I860,  p.  112;  [Deer.  Codes 
&  Sts.  1885,  vol.  J,  §4290.] 
[Dak.— Codes  1885,  pp.  352,  .368.] 
Del.-R.  «.   1852,  pp.  89.   91;  [Laws 

1874,  p.  170.] 
Fa.— Dig.  1847,  p.  fiO. 
III.  -  2  St.   Il2(i;   [Rev.   Sts.    18S7,    p. 

321.] 
Ind.— 2  K.  S.  1S52.  p.    i:!;    [Un.  Sts. 

1881,  §§.5876-5877.] 
[la.— Rev.  Code,  18S4,  p.  77.] 
Kan.— Gen.  St.  ISCS,  p.  -.'SI);   [Comp. 

L.  §§  1.5S5-1.5S7.1 
.  La.— R.  S.  107;    [Id.  187(i,  §  6.52.] 
Mass.— St.  1857,  p.  210. 
Minn.— Rev.  1866,  p.  1.".4. 
Miss.— Rev.  Code,  p.  131;  [Id.  1880, 

§  363.] 


1063,  §  78] ;  Greenup  v.  Stokes,  12 
HI.  24. 

Mo.— Gen.  St,  1865,  p.  391;  [2  E.  S. 

IKSH,  §  8189.] 
Xeb.— It.   S.    1866,  p.  ,S2;   [Comp.  St. 

1887.  p.  :;i4.  §  16.] 
N.  H.— Gen.  St.  1867.  p.  400;   [Genl. 

I'.  18,S,  pp.  ••'.()  1,  ;»2.  304.] 
X.  .T.— Disr.  1855.  p.  748:   [Revis.  1877, 

vv-  loini,  1106.] 
X.  (\  — i;,.v.    Code   557:    [Batt.   Rev. 

IS7:!,  p.  2.50.] 
O.— 2  R.  S.  1400,  MOS. 
On.— Gen.  L.  396. 
[Ore.-^-.  Ann.  L.  1887,  vol.  1,  p.  678.] 
Tenn.— Code,  pp.  140,  143. 
[Utah.— Comp.  L.  1888,  vol.  1,  S  159.1 
Va.-Code  1849.  p.  249. 
Wis.-R.  S.  164. 
[A\'yo.— Comp.  L.  1876,  p.  214.] 
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county.  And  after  the  execution  of  such  bond  the  coroner  so 
designated  shall  execute  the  office  of  sheriff  of  the  same  county, 
until  a  sheriff  shall  be  duly  elected  or  appointed  and  qualified.^ 

§  994.  If  the  coroner  so  designated  shall  not  within  the  time 
above  *specified,  give  such  security  as  is  above  required,  it 
shall  be  the  duty  of  the  county  judge  to  designate  in  like  '- 
manner  another  coroner  of  the  county,  to  assume  the  office  of  sher- 
iff ;  and  in  case  it  shall  be  necessary  so  to  do,  the  county  judge 
shall  proceed  to  make  successive  designations,  until  all  the  coroners 
of  the  county  shall  have  been  designated  to  assume  the  office. 
And  all  the  provisions  contained  in  the  last  two  sections  shall  apply 
to  every  such  designation,  and  to  the  coroner  named  therein.^ 

§  995.  Whenever  any  such  vacancies  shall  occur  in  the  offices 
both  of  sheriff  and  under  sheriff  of  any  county,  if  there  shall  be 
but  one  coroner  of  such  county  then  in  office,  such  coroner  shall 
be  entitled  to  execute  the  office  of  sheriff  of  the  county,  until  a 
sheriff  shall  be  duly  elected  or  appointed,  and  qualified  ;  but  be- 
fore he  enters  upon  the  duties  of  such  office,  and  within  ten  days 
after  the  happening  of  the  vacancy  in  the  office  of  the  under  sher- 
iff, he  shall  execute  with  sureties,  a  joint  and  several  bond  to  the 
people  of  this  state,  in  the  same  amount,  and  with  the  same  number 
of  sureties,  as  may  be  required  by  law  from  the  sheriff  of  such 
county  ;  and  such  bond  shall  be  subject  in  all  respects,  to  the  same 
regulations  as  the  security  required  from  the  sheriff.^ 

§  996.  If  such  coroner  solely  in  office  on  the  happening  of  such 
vacancies,  shall  neglect  or  refuse  to  execute  such  bond  within  the 
time  above  specified  ;  or  if  all  the  coroners,  where  there  are  moie 
than  one  in  office  on  the  happening  of  such  vacancies,  shall  succes- 
sively neglect  or  refuse  to  execute  such  bond  within  the  time  re- 
quired, it  shall  be  the  duty  of  the  county  judge  of  the  county  in 
which  such  vacancy  shall  exist,  to  appoint  some  suitable  person 
to  execute  the  office  of  sheriff  of  the  same  county,  until  a  sheriff 
shall  be  duly  elected  or  appointed  and  qualified.* 

§  997.  Such  appointment  shall  be  in  writing,  under  the  hand 
and  seal  of  the  county  judge,  and  shall  be  filed  in  the  office  of  the 
county  clerk,  who  shall  forthwith  give  notice  thereof  to  the  per- 
son so  appointed.^ 

H  R.  S.  873,  §  174;  [2  Id.,  8th  ed.,  p.  *  1  R.  S.  879,  §  177,  [2  Id.,  8th  ed.,  p. 

1063,  §79.]  1064,  §82.] 

2  1  R.  S.  879,  §  175;   [1  Id.,  8th  ed.,  p.  MR.  S.  879,  §  178;  [2  Id.,  8th  ed.,  p. 

1063,  §  80.]  1064,  §  83.] 
8  1  R.  S.  879,  §  176;  [2  Id. ,  8th  ed.,  p. 

1064,  §  81.] 
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§  998.  The  person  so  appointed,  shall,  within  six  days  after  receiv- 
ing notice  of  his  appointment,  and  before  lie  enters  on  the  duties 
of  the  office,  give  such  security  as  may  be  required  by  law  of  the 
sheriff  of  such  county,  and  subject  to  the  same  regulations ;  and 
after  such  security  shall  have  been  duly  given,  such  person  shall 
execute  the  office  of  sheriff  of  the  county  until  a  sheriff  shall  be 
duly  elected  or  appointed,  and  qualified.^ 

*§  ^^^-  Until  some  coroner  designated,  or  some  person 
-'  appointed  by  the  county  jndge  shall  have  executed  the  se- 
curity above  prescribed ;  or  until  a  sheriff  of  the  county  shall  have 
been  duly  elected  or  appointed,  and  qualified,  the  coroner  or  cor- 
oners of  the  county  in  which  such  vacancy  sliall  exist,  shall  execute 
the  office  of  sheriff  of  the  same  county.^ 

§  1000.  Whenever  any  under  sheriff,  coroner,  coroners  or  other 
person  shall  execute  the  office  of  sheriff,  pursuant  to  either  of  the 
foregoing  provisions,  the  person  so  executing  the  office  shall  be 
subject  to  all  the  duties,  liabilities  and  penalties  imposed  by  law 
upon  a  sheriff  duly  elected  and  qualified.^ 

1  1  K.  S.  879,  §  179;  [2  Id.,  8tli  ed.,  p.     ME.  S.  879,  §  181;  [2  Id.,  8th  ed.,  p. 

1064,  §  84]  1064,  §  86.] 

2  1  E.  S.  879,  §  180  ;  [2  Id.,  8tli  ed.,  p. 

164,  §  85.] 
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CHAPTER   I. 

OP   THE     ELECTION   AND   DUTJIES    OP   CONSTABLBS.a 


§  1001.  There  are  different  descriptions  of  constables  known  to 
the  laws  of  this  state  : 

1.  Town  constables,  elected  by  the  several  towns  at  the  town 
meetings  held  therein,  annually ; 


a  Ala.— K.  C.  §§  149,  221,  298,  309,  316, 
482,  759,  846-8.52,  3213,  3214,  3240. 
Ark.— Dig.  18-58,   pp.   235,   841;    [id. 

1884,  §  584.] 

Cal.— Dig.    1860,    p.    92;    Taylor    v. 

Brown,  4  Cal.    188;  Laws,  1861,  p. 

28 
Conn.— Rev.   1866,  pp.  28,    111,    124; 

[Genl.  Sts.,  1888,  §§  39,  44,  45,  58- 

60,  93-96.] 
[Dak.— Codes,  1885,  pp.  291,  3.57.] 
Del.— R.  JS.  1852,  p.   95;  [Laws  1874, 

pp.   68,   96,   104,    171-178,   260-263, 

274-269.  629.] 
Fa.— Dig.  1847,  p.  475,  Laws  1868,  pp. 

1,9: 
6a.— Code,  108. 
111.-1  St.  226,  330,  3.33,  684;  2  St.  709; 

[Rev.  Sts.,  1887,  pp.  19,  883.] 
Ind.— 1  R.  S.   1852,  pp.  166,   223 ;  2  R. 

S.  p.  480;  Laws  1855,  p.  .52;   [Rev. 

Sts.  1881,  §§  4735,  5974.] 
la.— Rev.    1860,  pp.   .38,   75,   79,  478; 

[Rev.   Code,  1884,  pp.   .84,  86,    162, 

165,  et  seg.~\ 
Kan.— Gen.    St.   p.   812;    [Comp.   L. 

1885,  §§  6421,  6462.] 

Ky.— R.  S.  253;   [Genl.  Sts.,  1888,  pp. 

285-290.] 
La.— R.  S.  p.  105;  [id.  1876,  §§  631, 

642.] 
Me.— R.  S.   489;  [Rev.  Sts.,  1883,  p. 

79.] 
.Md.- Code.  125,  220;   [Pub.  Gen'l  L. 

1888,  Vol.  1,  pp.  242-249.] 
Mass.— St.  1860,  p.    160;  [Pub.   Sts., 

1887,  p.  235] ;  Barre  v.  Greenwich, 

1  Pick.  (Mass.)  129. 

32 


Mich.— St.  1857,  p.  241. 

Minn.— Rev.  1866,  118,  134, 144,  424. 

Miss.— Rev.   Code   91,  129,    134;    [id, 

1880,  §§  3S6,  389.] 
Mo.— Gen.  St.   iscs,  p.  699;  [1  R.  S. 

1889,  p.  604.  et  .■<erj.] 
Neb.— R.  S.   18()9,  pp.   30,   376,  584; 

[Comp.  St.  1887,  pp.  305,  387.] 
Nev.— St.  1866,  pp.  233,  249. 
N.  H.— Gen.   St.    1867,   pp.   97,   401; 

[Gen'l  L.    1878,  pp.    118,  121,  502- 

505.] 
N.  J.— Dig.   1855,  pp.   108,  119,   .390; 

[Kevis.  1877,  p.  1195-1279;  id.  Sup. 

pp.  77.  78.] 
N.  C— Rev.     Code.     128,    437,    444; 

[Batt.  Rep.  1873,  p.  255.] 
0.-2  R.   S.  1867;  Barrett  v.  Reid,  2 

Ohio  409  ;  Ilartforl  v.  Bennett,  10 

Ohio.   St.  6-15. 
Penn.— Dig.     Isc],    p.     181;  [Bright. 

Purd.  Dig.  1883,  Vol.  1,  p.  315.] 
R.  L— 1!.  S.  423;  [Pub.  Sts.,  1882,  pp. 

109,  549,  .5.50.] 
S.  C— .St.  1868,  p.  16. 
Tenn.— Code,  p.  144. 
[Utah.-f^omp.    L.    1888.   Vol.    1,   §§ 

161-108.] 
Vt.-Gen.    St.     1863,    p.    115;    [Rev. 

Laws    1880,    §§    422^24,    610,   671, 

851,  26.58,  267(i,] 
Va.— Code,  1849,  p.    247;  Laws  1862, 

p.  64. 
W.  Va.— St.  1863,  p.  186. 
Wis.— R.  S.   162,   389,    367,   649;  [id. 

1878,  pp.  277,  284.] 
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2.  High  constables,  police  constables,  and  marshals  of  the 
several  cities  and  villiiges,  elected  or  appoiyted  under  the  provi- 
sions of  their  respective  charters. 

§  1002.  The  former  class  of  constables,  in  addition  to  being 
peace  officers  of  the  county,  are  the  ministerial  officers  of  the  jus- 
tices' courts  of  the  several  towns  in  the  county,  and  who  are  au- 
thorized and  required  to  execute  all  process  issuing  from  such 
courts  in  civil  cases.  Special  powers  and  duties  have  also  been 
*498n  imposed  upon  them  by  statute  in  *other  matters  and  pro- 
ceedings. Those  not  already  enumerated  in  speaking  of 
the  duties  of  the  sheriffs  and  coroners,  will  be  pointed  out  here- 
after under  the  appropriate  heads.  Though  elected  in  and  for  the 
town  in  which  they  reside,'  their  territorial  jurisdiction  extends 
throughout  the  county.^ 

§  1003.  The  duties  of  the  second  class  of  constables  usually  re- 
late Lo  the  police  of  their  respective  corporations,  and  are  of  a 
criminal  character ;  though  some  of  them  are  specially  authorized 
by  law  to  execute  civil  process  within  the  limits  of  such  corpora- 
tions. In  other  cases,  their  duties  and  powers  are  made  coexten- 
sive with  those  of  town  constables.  In  all  these  cases,  however, 
their  powers,  duties  and  responsibilities  in  the  execution  of  civil 
process,  are  the  same  within  the  prescribed  limits.  In  general, 
they  are  removable  from  office  by  the  common  council  or  board 
of  trustees  of  their  respective  corporations,  and  vacancies  in  the 
office  are  filled  by  such  boards  respectively. 

§  1004.  Constables  must  possess  the  same  qualifications  as 
sheriffs.^  In  addition  thereto,  such  constables  must  be  residents 
and  electors  of  the  towns  for  which  they  are  chosen.^  But  a  con- 
stable is  not,  like  the  sheriff,  limited  to  one  term  of  office,  for  he 
may  be  chosen  for  successive  years.  Nor  is  he  prohibited  from 
holding  anj'  other  office  at  the  same  time,  unless  it  should  be  in- 
compatible with  the  office  of  constable. 

§  1005.  The  statute  declares  that  there  shall  be  chosen  at  the 
annual  town  meeting  in  each  town  in  this  state,  so  many  con- 
stables, not  exceeding  five,*  as  the  electors  of  ^uch  town  may  de- 
termine.'^    Such  determination  of  the  number  must  be   made  by  a 

1  The  People,  ex  rel.  Ingersoll  v.  Garey,      *  1   R.  S.    81.5,  §    3  ;  [2  R.  S.,  8th  ed., 

0   Cow.  642;  Mills  v.   Kennedy,   1  p.  880,    as  amended  by  L.  1866,  c. 

.John.  502.  30.] 

2  Ante,  §  2;  Greene  v.  Burke,  23  Wend.      '  1  R.  S.  Slij,  §  3  ;  [2  Id.,  8th  ed.,  p. 

490.  880,  §  3.] 

'  1  H.  S.  825,  §  31;  [2  Id.,  8th  ed.,  p. 
889,  §  11.] 
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formal  vote  or  resolution  of  the  electors  of  the  town ;  and  is  usu- 
ally made  by  the  adoption,  viva  voce,  of  a  resolution  to  that 
effect,  before  the  opening  of  the  polls,  by  the  duly  qualified  elec- 
tors of  the  town  then  present.  If  the  number  of  constables  to  be 
chosen  are  not  thus  limited  by  the  formal  vote  of  the  meeting,  the 
five  highest  candidates  voted  for  at  such  meeting  will  be  deemed 
to  be  chosen.^  It  is  not  necessary,  however,  that  the  number 
should  be  limited  in  each  year.  The  determination  in  the  manner 
prescribed,  that  a  less  number  shall  be  chosen,  will  be  a  valid  de- 
termination for  subsequent  years,  and  until  such  town  shall,  at  a 
regular  town  meeting  determine  otherwise.  When  any  town 
meeting  shall  have  limited  the  number  of  constables,  either  at 
said  *meeting,  or  at  any  previous  one,  all  ballots  cast  for  a  r^^on 
greater  number  of  candidates  are  held  to  be  void.^  And 
if  the  town  meeting  determine  that  the  number  of  constables 
shall  be  three,  but  elect  only  two,  the  two  chosen  oust  all  the 
constables  of  the  previous  year.^  The  cities  and  larger  villages, 
are  usually  authorized  by  their  charters,  to  choose  a  larger  num- 
ber of  constables  than  the  towns. 

§  1006.  Constables  hold  their  office  for  one  year,  and  until 
others  are  chosen  or  appointed  in  their  places,  and  liave  qualified.* 
But  the  election  of  a  less  number  of  constables  at  a  town  meet- 
ing, than  the  town  is  entitled  to  choose,  will  oust  all  the  con- 
stables in  office.^  When  a  constable  is  appointed  to  fill  a  vacancy 
then  existing,  he  holds  until  another  is  chosen  or  appointed  in  his 
place  .^ 

§  1007.  If  any  town  shall  neglect  at  its  annual  town  meeting, 
to  choose  all  or  either  of  the  constables  it  may  be  entitled  to  elect, 
it  shall  be  lawful  for  any  three  justices  of  the  peace  of  the  said 
town,  by  warrant  under  their  hands  and  seals,  to  appoint  such 
constables ;  and  the  persons  so  appointed  shall  hold  their  respec- 
tive offices  until  others  are  chosen  or  appointed  in  their  places, 
and  shall  have  the  same  powers  and  be  subject  to  the  same  duties 
and  penalties,  as  if  they  had  been  duly  chosen  by  the  electors. 
Such  right  to  appoint  exists  where  the  town  fails  to  elect  by  rea 

1  The  People  ex  rel.  Morris  v.  Adams,  rel.  Plainer  v.  Jones,  17  Wend.  81.] 

9  Wend.  3.33.  ^  Ante,  §  1005. 

2  The  People  ex  rel.  Swan  v.  Loomis,  8     «  i  r.  s.  828,  §  56;  [2  Id.,  8th  ed.,  p. 

Wend.  896.  S^'*-  §  ^^'  ^^  amended  by  L.  1874, 

3  The  People  ex  rel.  Plainer  v.  Jones,  c.  543.] 

17  Wend  81  'IK.   S.  828,  §  56;  [2  Id.,  8th  ed.,  p. 

*  1  R.  S.  827,  §  55;   [2  Id.  p.  892,  §  30.  894,  §  31,  as  amended  by  L.   1874, 

See  People  ex  rel.   Williamson  v.  c.  543.] 
McKinney,  52  K.  Y.  374;  People  ex 
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son  of  a  tie  vote.  The  justices  making  such  appointment,  shall 
cause  such  warrant  to  be  forthwith  filed  in  the  office  of  the  town 
clerk,  who  shall  forthwith  give  notice  to  the  person  appointed.^ 

§  1008.  Vacancies  in  the  office  of  constables  by  reason  of  re- 
fusal or  inability  to  serve,  death,  resignation  or  removal,  shall  be 
supplied  by  the  justices  of  the  town,  in  the  manner  mentioned  in 
the  foregoing  section.^  Whenever  a  vacancy  shall  so  occur  in 
any  such  office,  and  there  shall  be  less  than  three  justices  residing 
in  the  town  in  which  such  vacancy  shall  occur,  the  justice  or 
justices  residing  in  such  town  may  associate  with  themselves  one 
or  more  justices  of  the  peace  from  any  adjoining  town,  as  may 
be  necessary  to  make  the  number  of  three ;  and  such  three  jus- 
tices shall  have  the  like  power  to  fill  such  vacancy,  as  if  they 
were  respectively  justices  of  the  town  in  which  the  vacancy 
occurred.^ 

*4^m  *§  1*^*^9-  I^  t^^  cities  and  villages  of  this  state,  vacancies 
in  the  office  of  constable  are  filled  as  in  the  case  of  police 
consta,bles  of  such  cities  or  villages,  by  the  common  council  of  such 
city,  or  board  of  trustees  of  the  village,  except  in  the  city  of 
Albany,  where,  if  a  vacancy  in  such  office  exists  for  more  than  two 
weeks,  the  justices  of  the  justices'  court  shall  fill  the  same.* 

§  1010.  If  the  name  of  any  constable  chosen  at  an  annual  town 
meeting,  be  on  the  poll  list  as  a  voter,  the  public  reading  of  the 
statement  of  the  result  of  the  election  by  the  town  clerk,  when  the 
canvass  shall  be  completed,  as  required  by  law,  shall  be  deemed 
notice  of  the  result  of  such  election,  to  such  constable.^  But  if  the 
name  of  the  person  so  chosen  be  not  upon  the  poll  list  as  a  voter, 
the  clerk  of  the  town  meeting  within  ten  days  thereafter,  shall 
transmit  to  such  person  a  notice  of  his  election.®  If  such  con- 
stable shall  have  been  appointed  by  the  justices  of  the  peace,  in 
the  case  of  a  failure  to  elect,  or  to  fill  a  vacancy  in  the  office, 
then  the  town  clerk  shall,  upon  the  filing  with  him  by  the  justices 
of  their  warrant  of  such  appointment,  forthwith  give  notice  to  the 
person  appointed.^ 

1  I.E.  S.  828,  §  57;  [2  Id.,  8th  ed.,  p.     •>  Laws  1846,  c.  341,  §  2. 

894,  §  32.]  6  1  R.  S.  823,  §  20;   [2  Id.,  8th  ed.,  p. 

2  1  K.  S.  828,  §  61;  [2  Id.,  8th  ed..  p.  889,  §  0.     See  Case  v.  Campbell,  16 

89.5,  §  36.     See  Adams  v.  Tator,  42  Abb.  N.  C.  270;  Matter  of  Baker, 

Hun,  386  ;  People  v.  Albertson,  8  11  How.  Pr.  418  J 

How.  Pr.  363;  People  v.  Van  Home,  MRS.  823,  §  21;  [2  Id.,  8th  ed.,  p. 

18  Wend.  515.]  889,  §  10.1 

»  1  R.  S.  829,  §  62;  The  People  ex  rel.  '  1  R.  S.  828,  §  57;  [2  Id.,  8th  ed.,  p. 

Simpson  v.  Van  Home,  18  Wend.  894,  S  82.1 
515. 
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§  1011.  Every  person  chosen  or  appointed  to  the  office  of  con- 
stable, before  he  enters  upon  the  duties  of  his  ofBce,  and  within 
eight  days  after  he  shall  be  notified  of  his  election  or  appointment, 
shall  take  and  subscribe  the  oath  of  office  prescribed  by  the 
constitution.!  Such  oath  may  be  subscribed  and  sworn  before  the 
town  clerk  of  the  town  in  which  such  constable  shall  be  elected, 
who  shall  administer  and  certify  the  same  without  fee  or  reward.^ 
The  oath  may  also  be  administered  and  certified  by  any  justice  of 
the  peace,  or  any  county  judge,  or  justice  of  the  supreme  court. 
Such  person  so  elected,  within  eight  days  after  taking  such  oath, 
shall  cause  the  certificate  thereof  to  be  filed  in  the  office  of  the 
town  clerk.^  And  if  any  person  chosen  or  appointed  to  the  office 
of  constable,  shall  not  take  and  subscribe  such  oath,  and  cause  the 
certificate  thereof  to  be  filed  as  above  required,  such  neglect  shall 
be  deemed  a  refusal  to  serve.*  And  if  any  such  constable  shall 
enter  upon  the  duties  of  his  office  before  he  shall  have  taken  such 
oath,  he  shall  forfeit  to  the  town  the  sum  of  fifty  dollars.® 

§  1012.  The  person  so  chosen  or  appointed  constable,  within 
the  time  prescribed  for  taking  the  oath  of  office,  shall  also  execute 
in  the  presence  of  the  supervisor  or  town  clerk  of  the  town,  with 
one  or  more  sureties,  to  be  approved  of  by  such  supervisor  or  town 
clerk,  an  *instrument  in  writing,  by  which  such  constable  r^Ao-i 
and  his  sureties,  shall  jointly  and  severally  agree  to  pay  to 
each  and  every  person  who  may  be  entitled  thereto,  all  such  sums  of 
money  as  the  said  constable  may  be  liable  to  pay,  on  account  of 
any  execution  which  shall  be  delivered  to  him  for  collection.* 
The  bond  or  instrument  should  be  general,  and  should  not  be  given 
to  the  people  of  the  state,  or  of  the  county,  though  it  will  not 
vitiate  it  if  it  be  given  to  the  former.^ 

§  1013.  The  supervisor  or  town  clerk  shall  indorse  on  such 
instrument,  his  approbation  of  the  sureties  therein  named,  and 
shall  then  cause  the  same  to  be  filed  in  the  office  of  the  town  clerk, 
and  a  copy  of  such  instrument,  certified  by  the  town  clerk,  shall 
be  presumptive  evidence  in  all  courts,  of  the  execution  thereof  by 
such  constable  and  his  sureties.^     But  neither   the  constable  nor 

1  1  R.  S.  826,  §  4.3;   [2  Id.,  8th  ed.,  p.  v.  McKinney,  52  N.  Y.  380;  Horton 

890,  §  21,  as  amended  by  L.  1872,  v.  Parsons,  37  Hun,  45.] 

c.  788.]  6  1  E.  S.  827,  §  54;  [2  Id.,  8th  ed.,  p. 

2  1  E.  S.  825.  §  36;   [2  Id.,  8th  ed.,  p.  892,  §  29.] 

890.  §  14.]  6  K.  s.  826,  §  43;  [2  Id.,  8th  ed.,  p.  890, 

»  1  E.  S.  £25,  §  37;   [2  Id.,  8th  ed.,  p.  §  21,  as  amended  by  L.  1872,  c.  788.] 

890,  §  15.]  7  The  People  v.  Holmes,  2  Wend.  281  ; 

M  E.  S.  825,  §  ?,8;  [2  Id.,  8th  ed.,  p.  890,  Warner  v.  Eacy,  20  John.  74. 

§  16.    See  People  ex  rel.  Williamson     8  i  E.  S.  826,  §44;  [2  Id.,  8thed.,p.891, 

§22.] 
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his  sureties  can  object  that  the  instrument  was  not  filed  within  the 
time ;  nor  that  tlie  supervisor  or  town  clerk's  approval  was  not 
indorsed,  nor  that  the  bond  was  not  under  seal.^ 

§  1014.  If  any  person  chosen  or  appointed  to  the  office  of  con- 
stable, shall  not  give  such  security  and  take  such  oath,  as  is  above 
required,  within  the  time  limited  for  that  purpose,  such  neglect 
shall, be  deemed  a  refusal  to  serve.^ 

§  1015.  A  constable  may  resign  his  office  to  any  three  justices 
of  the  peace  of  the  town,  who  may,  for  sufficient  cause  shown  to 
them,  accept  the  resignation,  and  whenever  they  shall  accept  any 
such  resignation,  they  shall  forthwith  give  notice  thereof  to  the 
town  clerk  of  the  town.^ 

§  1016.  The  office  of  constable  shall  become  vacant  on  the 
happening  of  either  of  the  following  events  before  the  expiration 
of  the  term  of  such  office  : 

1.  The  death  of  the  incumbent ; 

2.  His  resignation ; 

3.  His  removal  from  office  ; 

4.  His  ceasing  to  be  an  inhabitant  of  the  town  for  which  he 
shall  have  been  chosen,  or  appointed ; 

5.  His  conviction  of  an  infamous  crime,  or  of  any  offence 
involving  a  violation  of  his  oath  of  office ; 

6.  His  refusal  or  neglect  to  take  the  oath  of  office  within  the 
time  required  by  law,  or  to  give  or  renew  any  bond  within  the 
time  prescribed  by  law.  But  if  he  enters  upon  the  duties  of 
the  office  without  having  first  taken  such  oath,  he  will  be 
*4^91   *ieemed    an    officer    de  facto,  *so   far  as    the    public    are 

concerned,  and  such  neglect  cannot  be  taken  advantage  of 
collaterally ;  but  in  such  case  he  shall  forfeit  to  his  town  the  sum 
of  fifty  dollars.* 

7.  The  decision  of  a  competent  tribunal  declaring  void  his 
election  or  appointment.  But  until  his  election  is  so  declared 
void,  his  acts  are  legal  ;^ 

8.  His  acceptance  of  another  office,  the  duties  of  which  are 
incompatible  therewith.^ 

1  Skellinger  v.  Yendes,  12  Wend.  306;  Greenleaf  v.    Low,   4  Denio    168; 

Raymond  v.  Lent,  14  John.  41  ll.  Weeks  v.  Ellis,  2  Barb.  320;  1  R.  S. 

2  1  R.  S.  826.  §  46;   [2  Id.,  8th   ed.,  p.  827,  §  54. 

891,  §  24.     See  People  ex  rel.  Wil-  '  The  People  ex  rel.  Woodward  v.  Co- 

liamson  v.  McKinney,  .52  N.  Y.  380;  vert,  1  Hill  G74. 

Adams  v.  Tator,  42  Hun,  3HG.]  "  Van  Orsdall  v.  Hazard,  3  Hill  243  • 

8  1  R.  S.  82S,  §  58;  [2  Id.,  8th  ed.,  p.  The  People  ex  rel.  Whiting  v.  Car- 

894,  §  33.]  rique,  2  Hill  93  ;  Paddock  v.  Cam- 

*  The  People  v.  Hopson,  1  Denio  574;  eron,  8  Cow.  212. 
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§  1017.  If  ail}'  constable  shall  have  collected  any  monej'  on 
execution,  and  a  recovery  therefor  shall  have  been  had  against  his 
sureties,  upon  a  complaint  thereof  being  made  to  any  three  justices 
of  the  same  town,  they  shall  summon  such  constable  to  appear 
before  them,  to  show  cause  why  he  should  not  be  removed  from 
office.^ 

§  1018.  If  such  complaint  be  established  to  the  satisfaction  of 
such  justices,  or  of  any  two  of  them,  after  hearing  of  the  parties, 
or  after  the  refusal  or  neglect  of  the  constable  to  appear  upon  such 
summons,  they  shall,  by  an  instrument  under  their  hands,  remove 
such  constable  from  his  office,  assigning  therein  the  reason  of  such 
removal,  and  shall  file  the  same  i]i  the  office  of  the  town 
clerk,  who  shall  forthwith  cause  a  certified  copy  thereof  to  be 
served  on  such  constable.^  Upon  the  service  of  a  copy  of  sucli 
instrument,  certified  by  the  town  clei'k,  on  the  constable  named 
therein,  such  constable  shall  cease  to  have  any  power  or  authority 
as  such,  and  his  office  shall  be  deemed  vacant.^  In  the  city  of 
Albany,  the  special  constables  may  in  like  manner  be  removed  by 
the  justices  of  the  justices'  court,  of  said  city,  and  they  shall  file 
the  instrument  of  removal  with  the  clerk  of  Albany  county.* 

§  1019.  The  powers  and  duties  of  constables  as  peace  officers, 
within  the  county,  and  on  the  arrest,  detention,  and  committing 
one  charged  with  crime,  are  the  same  as  in  the  case  of  sheriffs ;  ^ 
and  upon  a  proper  warrant,  they  can,  like  sheriffs,  arrest  in  any 
part  of  the  state.  In  many  special  proceedings  they  have  con- 
current jurisdiction  with  the  sheriff ;  while  the}'-  alone  can  execute 
process  from  justices'  courts,  in  civil  cases,  except  in  the  cases 
where  a  justice  maj'  depute  another  person  to  perform  such 
service.  Like  sheriffs,  they  can  serve  civil  process  in  any  part  of 
the  county,®  and  at  the  same  times,  and  in  the  same  manner. 
They  can  also,  like  sheriffs,  pass  through  other  counties  *in  r^^oo 
conveying  one  arrested  on  civil  or  criminal  process,  from 
the  place  of  arrest  to  the  place  where  he  is  to  be  brought.  The 
same  rules  of  law  which  govern  sheriffs  in  the  execution  of  pro- 
cess from  the  higher  courts,  govern  constables  in  the  execution  of 
justices'  process,  except  where  some  statute  intervenes  f  and  they 

»  3  E.  S.  460,  S  193:   [4  Id.,  8th  ed.,  p.  City  Court  of  Albany,  and  powers 

2648,  §  268.]  defined  by  L.  1884,  c.  122.] 

i'  3  R.  S.  460.  §  194;  [4  Id.,  8th  ed.,  p.      ^  Ante,  §  48,  etseq. ;  Com.  v.  Hasting,  9 
2643,  §  269.]  Met.  (Mass.)  262. 

'  3R.  S.  460,  §  195  ;  [4  Id.,  8th  ed.,  p.      "  Mills  v.  Kennedy,  1  John.  502;  The 
2643,  §  270.]  People  ex  rel.  IngersoU  v.  Garey,  6 

*  3  R.  S.  403,  §  -38.     [Name  changed  to  Cow.  642. 

'  Pixley  V.  Butts,  2  Cow.  421. 
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have  the  same  power  as  sheriffs  in  calling  out  the  power  of  the 
county  to  aid  in  the  execution  of  process ;  and  when  property 
levied  upon  is  claimed  by  another,  tliey  may,  like  the  sheriff,  call 
a  jury  to  try  such  claim.  The  powers  and  duti  of  constables  in 
all  such  cases,  will  be  found  pointed  out  in  the  preceding  part 
concerning  the  duties  of  sheriffs  under  the  appropriate  heads. 
Where  the  powers  or  duties  of  constables  differ  in  any  respect  from 
those  of  sheriffs,  the  distinction  will  be  pointed  out  in  the  succeed- 
ing pages. 

§  1020.  [All  actions  before  a  justice  of  the  peace,  are  commenced 
either  by  voluntary  appearance  and  joinder  of  issue  by  the  parties 
or  by  the  service  of  summons  ;i  but  where  an  action  is  commenced 
by  summons,  the  summons  must  be  directed  to  any  constable  of 
the  county  where  the  justice  resides  ;  and  it  must  command  him 
to  summon  the  defendant  to  appear  before  the  justice  at  a  place 
specified  therein  to  answer  the  complaint  of  the  plaintiff  in  a 
civil  action.^] 

§  1021.  A  constable  who  has  served  either  the  original,  or  the 
jury  process  in  the  cause,  shall  not  appear  as  attorney  and  advocate 
for  either  party  at  the  trial ;  but  he  may  act  as  attorney  in  any 
other  stage  or  proceeding  in  the  cause.^  He  may  appear  for  the 
plaintiff  on  the  i-eturn  of  the  summons,  and  put  in  a  declaration  ; 
and  at  the  request  of  the  party  he  may  employ  counsel  ;*  but  he 
cannot  appear  as  attorney  on  the  trial  and  prove  the  demand 
declared  on.^  And  where  he  arrested  one  on  a  warrant,  who 
authorized  him  to  appear  and  confess  judgment  for  the  amount, 
such  judgment  was  held  to  be  utterly  void.^ 

§  1022.  No  constable  shall  ask  or  receive  any  money  or  valu- 
able thing  from  a  defendant  or  any  other  person,  as  a  consideration, 
reward,  or  inducement  for  omitting  to  arrest  any  defendant,  or  to 
carry  him  before  any  justice  ;  or  for  delaying  to  ta'ke  any  partj'  to 
*4S41  P^'is°"'  °^  ^"^'  *postponing  the  sale  of  any  property,  under 
any  execution,  or  for  omitting  or  delaying  the  execution  of 
any  duty  pertaining  to  his  office."  And  no  constable  shall, 
directly  or  indirectly,  buy  or  be  interested  in  buying  any  bond, 
note,  or   other  demand  or  cause   of   action   for   the    purpose    of 

1  [CodeCiv.  Pro.,  §2876..    See  Clapp  v.      »  3  R.   S.   4;B.3,  §   42.      [See  Code    Civ. 

Graves,  26  N.  Y.  418  ;  Sagendorph  Proc.,§  02.] 

V.  Shutt,  41   Barb.  102  ;    Lester  v.  '  Phinney  v.  Earl,  f)  John.  3S2 ;  Mile« 

Crary,  1  Den.  81  ;  Davis  v.  Jones,  v.  Pulver,  :!  Denio,  84. 

4  How.  Pr.  340  ;  Andrews  v.  Thorp,  ^  Ford  v.  Smith,  11  Wend.  73. 

1  E.  D.  Smith  61:").  o  Colvin  v.  lAither,  '.)  Vo^Y.  61. 

2  Code  Civ.  Proc,  §  2877.]  '  [Code  Civ.  Proc.,  §  3136.] 
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commencing  any  suit  tliereon  before  a  justice;  nor  either  before  or 
after  suit  brouglit,  lend  or  advance,  or  agree  to  lend  or  advance, 
or  procure  to  be  lent  or  advanced  any  money  or  other  valuable 
thing  to  any  person  in  consideration  of,  or  as  a  reward  for  or 
inducement  to,  the  placing  or  having  placed  in  his  hands,  any 
debt,  demand  or  cause  of  action  whatever,  for  prosecution  or  col- 
lection.i  Any  constable  offending  against  any  of  these  provisions, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction  shall 
be  subject  to  fine  and  imprisonment,  or  both,  in  the  discretion  of 
the  court,  and  every  such  conviction  shall  operate  as  a  forfeiture 
of  the  office  of  the  constable  so  convicted.^ 

§  1023.  Any  person  who  shall  knowingly  and  maliciously 
cause  or  procure  any  process  issued  from  a  justice's  court,  in  a 
civil  suit,  to  be  served  on  Saturday,  upon  anj^  person  whose 
religious  faith  and  practice  is  to  keep  such  day  as  the  Sabbath,  or 
who  shall  serve  any  such  process  whiuli  shall  be  made  returnable 
on  said  day,  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof,  shall  be  subject  to  a  fine,  not  exceeding  one 
hundred  dollars,  or  imprisonment,  not  exceeding  thirty  days,  or 
both.  And  any  person  who  shall  procure  any  such  suit  pending 
in  such  court,  against  any  person  of  such  religious  faith  and 
practice,  to  be  adjourned  to  be  tried  on  Saturdaj',  shall  be  deemed 
guilty  of  a  misdemeanor,  and  be  subject  to  like  punishment.^ 

§  1024.  All  process  issued  by  a  justice  of  the  peace,  shall  be 
signed  by  him,  and  may  be  with  seal  or  without  seal.*  And 
everjr  summons,  warrant,  attachment,  and  execution  issued  by  a 
justice  of  the  peace,  shall  be  entirely  filled  up,  and  shall  have  no 
blank,  either  in  the  date  or  otherwise,at  the  time  of  its  delivery  to 
an  officer  to  be  executed,  otherwise  it  shall  be  void.^  And  general 
directions  by  a  justice  to  a  constable  to  alter  the  dates  of  execu- 
tions, instead  of  renewing  them,  or  to  fill  up  or  alter  process  is 
void.s 

§  1025.  As  has  been  seen,  no  officer  can  execute  process  unless 
it  is  directed  to  him  for  service,  or  to  the  class  of  officers  to  which 
he  belongs.  If  it  is  not  directed  to  any  officer,  no  one  can  execute 
it ;  *and  if  it  be  directed  to  an  officer  by  name  no  one  but  r^Anr 
such  officer  can  serve  it.     If  it  be  directed  to  an  officer  by 

1  [Code  Civ.  Proc,  §  3137.]  Vtoc,  §  2876,  et  seq.] 

2  [Code  Civ.  Proc,  §  3138.]  *  3  K.  S.  454,  §  1.59.  [See  Code  Civ. 
8  2  R.  S.  936,  §§  70,  71.     [See  Penal  Code,  Proc. ,  §  8025.  ] 

§  271.]  ^  Pierce  v.  Hubbard,  10  John.  405.   - 

*  3  K.    S.   454,  §  158.    [See  Code  Civ. 
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his  title  of  office  merely,  any  such  officer  to  whom  it  is  directed, 
may  execute  it.  Justice's  process  in  criminal  cases  is  usually 
directed  to  the  sheriff  or  any  constable  of  his  county,  in  which 
case  the  sheriff  or  any  of  his  deputies  may  execute  it,  and  in  civil 
cases  it  is  usually  directed  to  any  constable  of  the  county,  whicli 
will  authorize  any  constable  in  the  county  to  execute  it.  If 
however,  it  is  directed  to  any  constable  of  a  city,  town  or  village, 
no  constable  can  execute  it  though  he  be  a  constable  of  the  county, 
if  he  does  not  also  reside  in  the  city,  town  or  village.^ 

§  1026.  Constables  must  execute  all  process  directed  and  deliver- 
ed to  them  for  execution,  by  any  court,  officer,  or  body  having  the 
right  to  issue  the  same,  either  in  a  criminal  or  civil  proceeding, 
including  the  service  of  subpoenas  issued  by  board  of  supervisors,^ 
and  also  make  return  of  their  doings  thereunder,  and  a  refusal  to 
execute  process  subjects  the  officer  to  indictment  as  well  as  to  an 
action  at  the  suit  of  the  part}^  injured,  for  any  damages  he  might 
have  sustained  in  consequence  of  such  neglect  or  refusal.  If  the 
process  is  void,  that  will  excuse  the  constable  for  not  executing  it, 
but  not  if  it  is  merely  irregular.  In  the  cases  where  he  may 
demand  his  fees  before  service,  a  refusal  by  the  party  seeking  the 
execution  of  tlie  process  to  pay  them,  will  warrant  a  refusal  to 
execute  the  process.  But  a  refusal  to  execute  process  in  any  other 
case  before  his  fees  were  paid,  would  be  an  indictable  offence. 
And  so  he  might  refuse  to  execute  process  if  he  was  unwell ;  or  if 
he  was  at  the  time  engaged  in  other  official  duty.^ 

§  1027.  A  constable  may  serve  a  summons  in  his  own  favor.* 
But  he  cannot  serve  a  warrant,  attachment  or  execution  in  a 
cause  wherein  he  is  a  party  or  has  an  interest  in.  The  constable 
who  has  commenced  the  execution  of  process  must  finish  it,  as  it 
is  an  entire  thing. 

§  1028.  The  same  rules  are  applicable  to  process  in  the  hands 
of  constables,  as  in  the  case  of  sheriffs,  in  respect  to  the  execution 
of  process,  which  is  void  or  voidable.  If  the  process  does  not 
require  the  arrest  of  a  party,  or  the  seizure  of  his  goods,  it  will  be 
immaterial  to  the  constable  whether  such  process  is  regular  on  its 
face  or  voidable,  or  even  void.^  He  may  execute  all  such  process 
with  impunity  ;  and  as  a  general  thing  it  will  be  his  duty  to  do  so. 

1  Ante,  §§  57,  150;  Kussell  v.  Hubbard,  »  Ante,  §§  11,  28,  282,  670,  977. 

6  Barb.  654;    Merritt    v.    Read,   5  *  Bennett  v.  Fuller,  4  John.  486 ;  Tuttle 
Denio,   5.32;    Abbott  v.    Booth,   51  v.   Hunt,  2  Cow.   436;  Putnam  v 

Barb.  546.  Man,  :!  Wend.  202. 

''IE.  S.  853,  §  21;  [2  id.,  8th  ed.,  p.  =  1  Cow.  Tr.  236. 
1029,  §  2.] 
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But  if  it  be  an  *attachiiient  or  execution  against  the  prop-  r^j^of; 
erty  of  one,  or  if  it  be  a  warrant  or  execution  against  his 
body,  the  constable  should  ascertain  before  he  proceeds  to  execute 
it,  that  it  is  not  void  upon  its  face ;  otherwise  he  may  render 
himself  liable  as  a  trespasser.  Thus,  where  process  in  a  civil 
action  is  delivered  to  him  for  execution  he  should  see  that  it  is 
directed  to  him  by  name,  or  to  the  class  of  officers  to  which 
he  belongs,  as  to  any  constable  of  his  county ;  and  that  it 
contains  no  blank  to  be  filled  up  ;  that  the  justice  issuing  it  resides 
in  his  county;  and  that  he  has  jurisdiction  of  the  subject  matter 
of  the  action,  and  of  the  person  of  the  defendant,  as  appears  upon 
the  face  of  the  process;  or  at  least  that  the  subject  matter  is 
within  the  jurisdiction  of  the  justice,  and  that  nothing  appears  on 
the  face  of  the  process  to  show  that  he  has  not  also  jurisdiction  of 
the  person  of  the  defendant.^ 

1  Ante,  §  280,  &c. 
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CHAPTER  II. 


SERVICE  OF  THE  SUMMONS." 


§  1029.  The  usual  mode  of  commencing  actions  in  justices' 
courts,  is  by  the  service  of  a  summons,^  of  which  there  are  two 
kinds.  The  first  is  known  as  the  long  summons,  and  must  be 
made  returnable  not  less  than  six  nor  more  than  twelve  days  from 
the  date  of  the  same.''^  The  other  is  known  as  the  short  summons, 
and  must  be  made  returnable  not  less  than  two,  nor  more  than 
four  days  from  the  date  thereof ;  ^  and  a  summons  made  returnable 
five  days,  or  three  days  from  its  date,  is  neither  a  long  nor  a  short 
summons,  and  is  void.*  Every  summons  whether  it  be  a  long  or 
short  summons,  shall  be  directed  to  any  constable  of  the  county, 
where  the  justice  resides,  by  name,  or  generally,  to  any  constable 
of  the  county,  commanding  him  to  summon  the  defendant  to  ap- 
pear before  the  justice  who  issued  the  same,  at  the  time  and  place 
named  therein.^ 

§  1030.  Such  summons  must  be  served  by  the  constable  to  whom 


^  [This  whole  subject  is  now  regulated 
by  the  Code  of  Civil  Procedure.  See 
§  28*76  et  seq.] 

2  3  K.  S.  428,  §  12.  [Repealed  by  L. 
1880,  c.  245.  The  Code  requires  that 
where  a  summons  is  served  person- 
ally the  service  shall  be  made  at  least 
six  days  before  the  time  of  appear- 
ance  specified    therein;   except   in 

a  Ala.— R.  C,  §.3205. 
[Ariz.— R.  S.  1887,  §  699.] 
Cal.— Dig.   1860,  p.  233;  [Deer.  Codes 

&  Sts.,  1885,  Vol.  3,  §  849.] 
Conn.— Rev.   1866,  p.  3;   [Gen'l  Sts. 

1888,  §§  95-96.] 
Fa.— Big.  1847,  p.  468. 
Ga.— Code,  p.  797. 
Ind.— 2  R.  S.  p.  454;  [Rev.  Sts.  1881, 

§§  14.52,  1453.] 
la.— Rev.  186U,  p.  670. 
Kan.— Gen.  St.  p.   778;    [Comp.    L. 

1.SS5,  §§  4563-4567.1 
Md.— 1  Code,    126;    [Pub.    Gen'l  L., 

1888,  Vol.  2,  p.  878.1 
Mass.— 1860,  p.  604;  [Pub.  Sts.  1887, 

p.  985.] 


those  eases  where  the  summons  is 
accompanied  with  an  order  of  arrest. 
See  Code  Civ.  Proc,  §  2878.] 

^  [There  is  no  short  summons  imder  the 
Code  of  Civil  Procedure.] 

*  Sherwood  v.  The  Saratoga  &  Washing- 
ton R.  R.  Co.,  15  Barb.  650. 

5  3  R.  S.  428,  §  12.  [Code  Civ.  Proc, 
§  2877.] 

Mich.— St.  1857,  p.  1046;   [1  How.  St. 

1882,  §§764,765;  £id.,  §§6827,6828.] 
Mo.— Gen.  .St.  1865,  p.  609;  [2  R.  S 

1889,  p.  14.-.S.] 
Neb.— R.  S.  552;  [Comp.  L.  1887,  p. 

841,  et  seq.] 
Nev.— St.  1869,  p.  273. 
N.  J.— Dig.  1855,  p.  391 ;  [Revis.  1877, 

pp.  541,  542.] 
[N.  C— Batt.  Rev.  1S73,  p.  255.] 
O.— 1  R.  S.  773. 
On.— Gen.  L.  5S(>. 
[Greg.-  Ann.  L.  1887,  Vol.  1,  pp.  1010- 

1012.] 
[Utah— Comp.  L.  1888,  Vol.  2,  §3554.1 
W.  Va.— St.  1863,  p.  192. 
Wis.— R.  S.  668. 
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the  same  is  directed  and  delivered,  if  it  be  the  long  summons,  at 
least  *six  days,  and  if  it  be  the  short  summons,  at  least  two  r^Aorj 
days,  before  the  time  of  appearance  mentioned  therein.^ 
In  computing  such  time,  the  day  of  service  is  to  be  excluded,  and 
the  day  of  appearance  included.  The  law  does  not  regard  the  frac- 
tions of  a  day ;  and  service  in  the  afternoon  of  the  last  da}'  on 
which  the  service  can  be  made  will  be  good,  though  the  time  of 
appearance  is  in  the  morning.^ 

§  1031.  The  manner  of  serving  the  summons  upon  the  defend- 
ant, where  it  is  a  corporation,  is  the  same  as  in  the  case  of  an 
action  commenced  by  summons  in  a  court  of  record.^  A  copy 
thereof  must  be  delivered  to  the  president  Or  other  head  of  the 
corporation,  secretary,  cashier,  treasurer,  or  director,  or  managing 
agent  thereof.*  But  such  managing  agent  must  be  one  whose 
agency  extends  to  all  the  transactions  of  the  corporation,  and  not 
merely  to  a  particular  branch.*  Where  the  corporation  to  be  served, 
is  a  foreign  insurance  company  or  an  express  company,  the  service 
is  to  be  made  on  the  person  designated  by  said  companies  respect- 
ively for  the  service  of  papers  under  the  acts  of  1855  (chap.  279), 
and  of  1864(chap.  412.)  Or  in  default  of  such  designation  if 
such  service  cannot  be  made  as  in  other  cases  of  corporations,  then 
it  may  be  made  upon  any  person  found  within  this  state  acting  as 
the  agent  of  such  insurance  company  or  doing  business  for  it;^  or, 
in  the  case  of  an  express  company,  upon  any  local  or  general  agent 
to  receive  freight  or  parcels,  route  agent  or  messenger  residing  in 
the  town  with  the  justice  of  the  peace.'^  If  the  corporation  to 
be  served  is  a  railroad  in  this  state,  service  shall  be  made  on  the 
person  designated  by  it  under  and  pursuant  to  chapter  282  of  the 
laws  of  1854,  on  whom  process  to  be  issued  by  a  justice  of  the 
peace  may  be  served.  In  case  no  such  designation  shall  be  made 
by  the  corporation  to  be  served,  and  where  no  officer  of  the  com- 
pany shall  reside  in  the  county  on  whom  process  can  be  served 
according  to  the  existing  provisions  of  law,  process  may  be  served 
on  any  local  superintendent  of  repairs,  freight  agent,  agent  to  sell 
tickets  or  station  keeper  of  such  corporation  residing  in  such 
county,  which  service  shall  be  as  effectual  as  if  made  on  the  pres- 

1  3  K.   S.  428,   §   13.     [See  Code  Civ.  Co.,  49  Barb.  149. 

Proc,  §  2878.]  6  Brewster  v.  The  Michigan  Central  R. 

2  1  Cow.  Tr.   551 ;   Columbia  Turnpike  R.  Co. ,  5  How.  Pr.  183. 

Road  V.  Haj-wood,  10  Wend.  422.  «  3  R.  S.  874,  §  1 ;  [3  id.,  8tli  ed.,  p.  1625.] 

3  Code,  §  64,  subd.  15;  [See  Code  Civ.      '  Laws   1864,  c.   412;    [See  Code   Civ. 

Proe.,  §  2879.]  Proc,  §  2881.] 

*  Curtis  V.  The  Avon  &  Mt.  M.  E.  E. 
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ident  or  any  director  of  such  corporation. ^  In  all  other  cases  the 
summons  is  served  by  reading  the  same  to  the  defendant  and  in 
his  hearing,^  unless  he  expressly  waive  it  or  evade  the  hearing  by 
leaving  the  constable  or  otherwise,  after  lie  learns  the  purpose  of 
*J.^81  *^®  officer.^  If  required  by  *the  defendant,  the  constable 
must  also  leave  with  him  a  copy.  If  the  defendant  cannot 
be  found,  the  summons  must  be  served  by  leaving  a  copy  thereof 
at  his  last  place  of  abode,  in  the  presence  of  some  one  of  the  family, 
of  suitable  age  and  discretion,  who  shall  be  informed  of  its  con- 
tents.* The  constable  is  to  find  the  defendant  if  he  can  do  so,  but 
he  is  not  bound  to  look  for  him  at  any  other  than  his  usual  place 
of  residence,  or  last  place  of  abode.  But  where  he  may  have  been 
on  business,  visiting,  or  may  have  stopped  in  his  travels,  or  the  like, 
is  not  such  place.^  It  is  not  to  be  understood  that  if  the  defend- 
ant is  known  to  be  in  anj  other  place  in  the  county,  than  at  his 
place  of  residence,  the  constable  is  not  required  to  seek  him  and 
make  the  service.  It  means  that  he  is  not  required  to  go  all  over 
the  county  to  make  inquiries  ;  and  it  will  be  sufficient  if  he  makes 
them  at  the  defendant's  residence.  But  if  he  ascertains  there  or 
elsewhere  that  the  defendant  is  to  be  found  in  the  county,  it  is 
his  business  to  go  where  he  is  and  make  the  service.  When  the 
service  is  made  by  leaving  a  copy,  in  the  absence  of  the  defendant, 
the  constable  should  be  sure  that  the  place  where  the  same  is  left 
is  the  defendant's  residence,  or  last  place  of  abode,  and  that  the 
person  in  whose  presence  he  leaves  the  copy,  is  a  member  of  the 
family,  and  of  suitable  age  (at  least  fourteen  years)  and  discretion, 
and  the  information  of  its  contents  should  convey  a  clear  idea  of 
the  name  of  the  magistrate,  the  parties  to  the  suit,  and  the  time 
and  place  of  appearance.^ 

§  1032.  The  rights  and  liabilities  of  the  constable  in  entering  a 
dwelling  to  serve  process,  are  the  same  as  those  of  the  sheriff  in 
making  similar  service.  And  if  the  outer  door  of  the  defendant's 
house  be  shut,  the  officer  will  be  a  trespasser  if  he  enters  without 
leave,  to  serve  the  summons,  or  any  other  civil  process.^  If  the  de- 
fendant is  within  his  dwelling,  and  admission  is  refused,  the  con- 
stable should  make  service  of  the  summons  by  reading  the  same 
aloud  at  the  door.^ 

1  2  R.  S.  607,  §§  79,  80;  [See  Code  Civ.      »  1  Cow.  Tr.  .552. 

Proe.,  §  2880.]  *  [See  Code  Civ.  Proc.,  2878.] 

2  ,3  R.   S.   428,  §  l.S  ;    [Service  is  now     ^  i  (^o.^^.  rpr.  .-):-)]. 

made  by  the  delivery  of  a  copy  of  the     ^  1  Cow.  Tr.  rv>2. 
the  summons.    See  Code  Civ.  Proc,     '  Ante.  §§  312,  et  seq. 
§2878.]  ^  1  Cow.  Tr.  555. 
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§  1033.  The  constable  serving  the  summons,  shall  return  there- 
upon, in  writing,  the  time  and  the  manner  in  which  he  executed 
the  same,  and  sign  his  name  thereto.^  But  a  return  endorsed  on 
the  summons  in  the  handwriting  of  the  justice,  made  by  the  direc- 
tion of  the  constable,  but  not  signed  by  him,  has  been  held  a  suffi- 
cient return  within  the  statute.^  The  return  must  state  the  time,^ 
and  whether  such  *  service  was  personally,  or  by  copy,  and  r#  j  on 
the  return  must  be  on  the  summons.*  But  the  return  need 
not  show  that  the  constable  read  the  summons  to  the  defendant ;  or 
that  he  read  and  delivered  a  copy  to  the  defendant,  or  state  with 
whom  he  left  the  copy.^  If  the  defendant  is  found,  it  is  sufficient  to 
return  that  the  summons  was  personall^^  served  upon  him  ;  or  if  not 
found,  that  the  same  was  served  by  cop}-,  lie  not  being  found.^  It 
has  been  held  that  a  return  hy  a  constable  to  a  summons,  properlj^ 
directed  to  any  constable  of  the  county,  that  it  was  personally  served, 
was  a  sufficient  return  that  the  service  was  made  bj^  a  constable  of 
the  county,  and  that  the  service  was  made  within  the  county.'' 
But  it  will  be  better  if  the  return  state  fully  how  the  service  was 
made.  If  there  are  several  defendants,  and  the  mode  of  service 
was  different  upon  each  or  any  of  them,  it  must  appear  how  it  was 
made  upon  each,  and  if  any  of  them  cannot  be  found,  or  their  last 
place  of  abode  cannot  be  ascertained,  the  return  should  so  state.^ 
Though  if  it  do  not,  a  proper  return  as  to  those  actually  served, 
will  give  the  justice  jurisdiction.^  But  the  better  course  is  for  the 
constable  to  return  the  fact.  If  the  service  is  upon  a  corporation, 
the  return  must  not  only  state  the  time  of  the  service,  and  the  name 
of  the  person  served,  and  that  the  same  was  served  by  delivering 
a  copy  of  the  summons  to  the  person  served,  but  it  must  also  show 
what  office  he  holds  in  the  corporation.  If  the  corporation  be  a 
foreign  insurance  company,  an  express  company  or  a  railroad  com- 
pany, and  no  officer  of  such  company  can  be  found  in  the  county 
on  whom  to  make  service,  and  the  service  is  made  upon  the  person 
designated  by  such  company  on  whom  papers  may  be  served,!"  the 
return  should  not  only  state  the  name  of  the  person  served,  but  also 
that  he  was  the  person  designated  by  such  company  for  that  pur- 

1  .3  E.   S.  428,  §  14:  [Code  Civ.   Proc,      6  1  Cow.  Tr.  553. 

§  2885.]  ^  1  Cow.  Tr.  553. 

2  Reno  V.  Finder,  20  N.  T.  298.  ''  Legg  v.  Stillman,  2  Cow.  418;  1  Sandf. 

3  1  Cow.  Tr.  552;   Legg  v.   Stillman,  2  92;  Potter  v.  Whittaker,  27  How. 

Cow.    418;    Stewart   v.   Smith,   17  Pr.  10. 

Wend.    517;    Bromley   v.  Smith,  2  »  1  Cow.  Tr.  5-54. 

Hill,  517.  "  Fogg  V.  Child,  13  Barb.  246. 

*  3  Pv.  S.  428,  §  14.    [See  Code  Civ.  Proc,  "  Ante,  §  1031. 
§  2885.] 


512  SEKVICE  OF  THE  SUMMONS. 

pose.  In  case  the  company  to  be  served  has  made  no  such  designa- 
tion, and  the  service  is  made  upon  any  of  the  other  persons  upon 
whom  service  in  such  case  is  authorized  to  be  made,  the  return  should 
show,  in  the  case  of  a  foreign  insurance  company,  that  the  person 
served  was  acting  within  this  state  as  the  agent  of  such  insurance 
company,  or  doing  business  for  it,  as  the  case  may  be.  And  in  the 
case  of  an  express  company,  that  the  person  served  was  a  local  or 
general  agent  of  the  company,  agent  to  receive  freight  or  parcels, 
route  agent  or  messenger,  residing  in  the  town  with  the  justice  of 
the  peace  who  issued  the  process.  And  in  the  case  of  a  railroad, 
*44fll  *^^^*'  ^^^*'  person*  served  was  a  local  superintendent  of  repairs, 
freiglit  agent,  agent  to  sell  tickets  or  station  keeper  of  such 
corporation,  residing  in  such  county.  The  return  of  the  constable 
that  the  person  served  is  an  officer  of  the  company,  or  that  there 
is  no  officer  of  the  company  residing  in  the  county,  or  that  no  person 
has  been  designated  by  the  company  on  whom  service  can  be  made, 
and  that  the  person  served  is  one  of  the  persons  authorized  to  be 
served  in  default  of  such  designation,  is  sufficient  evidence  of  the 
facts  to  give  the  justice  jurisdiction.^  If  the  return  is  false  the  de- 
fendant may  show  it,  and  if  damages  are  sustained  by  it,  the  con- 
stable will  be  liable  in  an  action  therefor.^ 

1  IT.  Y.  &  Erie  E.  R.  Co.  v.  Purdy,  18     =  putnamv.  Man,  3  Wend.  202;  Bennett 
Barb.  574;  Wheeler  T.N.  Y.  &  Har-  t.    Fuller.    4  John.    486;Tuttle\. 

lam  E.  K.  Co.j  24  Barb.  414.  Hnnt,  2  Cow.  43fi. 
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CHAPTER  III. 

SERVICE   OF   ATTACHMENTS.* 

§  1034.  There  are  also  two  kinds  of  attachments,^  by  which 
actions  are  commenced  in  justices'  courts.  The  one  is  known  as 
the  long  attachment,  and  the  otlier  as  the  short  attachment.  The 
former  is  like  the  long  summons,  made  returnable  not  less  than  six, 
nor  more  than  twelve  days  from  the  date  thereof ;  and  the  latter, 
like  the  short  summons,  not  less  than  two,  nor  more  than  four  days 
from  the  date  tliereof.  Every  such  attachment  shall  state  the 
amount  of  the  debt  sworn  to  by  the  applicant,  and  shall  command 
any  constable  of  the  county  in  which  such  justice  resides,  to  attach 
so  much  of  the  goods  and  chattels  of  the  debtor,  as  will  be  sufficient 
to  satisfy  such  debt ;  and  safely  to  keep  the  same,  in  order  to  sat- 
isfy any  judgment  that  may  be  recovered  on  such  attachment ;  and  to 
make  return  of  his  proceedings  thereon,  to  the  justice  who  issued 
the  same  at  the  time  therein  specified.^ 

§  1035.  The  constable  to  whom  such  attachment  shall  be  direct- 
ed and  delivered,  shall  execute  it  at  least  six  days  before  the  re- 
turn day  therein  mentioned.^  The  mode  of  computing  the  time  of 
service,  is  the  same  as  in  the  case  of  the  service  of  a  sum- 
mons ;  *that  is,  the  day  of  service  is  excluded  and  the  day  of  "- 
appearance  is  included.*  The  service  of  the  attachment  is  made  by 
the  constable  attaching  and  taking  into  his  custody  and  safely  keep, 
ing  such  part  of  the  goods  and  chattels  of  the  defendant  which  he 

1  [There  is  but  one  kind  of  attachment      ^  [gge  Code  Civ.  Proc,  §  2909.] 

liinown  to  tlie  Code.  See  Code  Civ.      *  Ante,  §  1030. 
Proc.,  §  2905  et  seq.] 

2  3  R.  S.  431,  §  28.     [See  Code  Civ.  Proc, 

§  2906  et  seq.] 

a  Ala.— R.  C.  §  2953.  Mass.— St.  18R0,  p.  604. 

[Ariz.— R.  S.  1887,  §  52.]  Mich.— St.  1857,  pp.  1046,  1095  ;  [2 

Arli.- Dig.  St.  1858,  pp.  159,  650;  [id..  How.  St.  1882,  §  6840.] 

1884,  §  320.]  Keb.  E.  S.  556. 

Cal.— Dig.  1860,  235.  O.— 1  R.  S.  779. 

Conn.— Rev.  1866,  p.  3.  Tenn.— Code,  751. 

Kan.— Gen.  St.  1868,  p.  781;  [Comp.    W.  Va.— St.  1863,  p.  196. 

L.  1885,  §  4583.]  Wis.  R.  S.  681. 
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may  find  in  his  county,  as  shall  not  be  exempt  from  levy  and  sale 
on  execution,  and  as  shall  be  sufficient  in  his  judgment  to  satisfy  the 
plaintiff's  demand  and  costs.  The  constable  is  also  required  imme- 
diately on  seizing  the  goods  to  make  an  inventory  of  the  property 
seized,  and  if  the  defendant  can  be  found  in  the  county,  he  shall 
serve  upon  him  personally  a  copy  of  the  attachment  and  inventory^ 
certified  by  him.  But  if  the  defendant  cannot  be  found  in  the 
county,  tlien  Ire  shall  leave  such  copies  so  certified  by  him  at  the  last 
place  of  residence  of  the  defendant  in  the  county  ;  but  if  the  defend- 
ant have  no  place  of  residence  in  the  county  where  the  goods  and 
chattels  were  attached,  such  copy  and  inventory  shall  be  left  with 
the  person  in  whose  possession  the  said  goods  and  chattels  shall  be 
found.2  If  there  be  two  or  more  defendants  the  service  must  be 
made  on  all  in  the  manner  pointed  out.^ 

§  1036.  The  powers,  duties  and  liabilities  of  the  constable  in 
executing  an  attachment,  are  the  same  as  on  making  a  levy  under 
an  execution  against  property.  It  can  only  be  executed  on  the 
days  when  a  levy  may  be  made  under  an  execution  from  a  justice's 
court,  and  on  the  like  personal  property  as  on  a  levy,  and  no  other. 
Pi-operty  exempt  from  levy  and  sale  on  execution  cannot  be  attach- 
ed, unless  the  claim  is  for  the  purchase  price  of  such  goods,  as  in 
the  case  of  executions.  Nor  can  choses  in  actions  be  attached,  as 
they  may  be,  in  the  case  of  attachments  issued  to  the  sheriff  from 
courts  of  record.  The  officer  has  the  same  power  to  call  upon  others 
to  aid  him  in  seizing,  holding  or  retaking  the  pioperty  as  on  exe- 
cution; and  he  is  restricted  in  the  same  way  against  entering  the 
defendant's  dwelling  to  make  the  seizure  as  when  making  a  le\y 
under  an  execution.  Though  tlie  property  of  another  cannot  be  at- 
tached, yet  if  the  defendant  is  a  part  owner  thereof,  or  has  an  in- 
terest or  lien  thereon,  with  the  immediate  riglit  of  possession,  they 
are  liable  to  the  attachment.  The  seizure  must  be  made  in  the 
county  in  which  the  attachment  issued  and  is  returnable,  if  any 
property  can  be  found  therein  subject  to  the  attachment,  and  not 
elsewhere.  But  if  after  seizing  the  property,  the  same  is  removed 
by  the  defendant,  the  constable  may  follow  it  to  retake  it  in  any 
part  of  the  state.  The  attaching  the  *property  gives  the 
"'-'  constable  a  lien  upon  it  so  as  to  authorize  his  retaking  it, 
or  to  maintain  an  action  against  any  one  who  removes  it,  or  unlaw- 
fully interferes  with  his  possession. 

'  ?j  E.  S.  463,   §  218.     [See  Code  Civ.      "  3  R.  S.  431,  §  29.    [See  Code  Civ.  Proc, 
Proc,  §  2909.]  §  2910.] 

»  Cook  V.  McDoel,  3  Denio,  317. 
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§  1037.  Oil  attaching  the  goods  of  the  defendant,  unless  a 
bond  is  given  to  the  constable  as  hereinafter  mentioned,  he  should, 
as  in  the  case  of  a  levy  under  an  execution,  take  the  property  into 
his  possession,  or  take  a  receipt  therefor  of  some  person  or  persons 
as  in  case  of  a  levy,  for  the  return  of  the  property  ;  though  he  may, 
if  he  chooses,  leave  the  property  in  the  possession  of  the  defendant, 
or  of  the  party  with  whom  it  was  found.  But  if  he  leaves  it  with 
the  debtor  or  party  with  whom  it  was  found,  whether  he  takes  a 
receipt  for  it  or  not,  nothing  but  the  act  of  God  or  of  the  public 
enemies  will  excuse  him  if  the  property  is  lost  or  destroyed.  If, 
however,  he  takes  it  into  his  actual  possession  and  uses  due  care, 
and  it  is  lost  or  destroyed  without  his  fault  or  neglect,  he  will  not 
be  liable.^ 

§  1038.  On  the  seizure  of  the  goods,  as  in  the  case  of  a  levy  on 
execution,  they  are  in  the  custody  of  tlie  law  and  are  not  liable  to 
a  subsequent  seizure  by  another  constable,  or  to  a  levy  by  the 
sheriff.  And  it  makes  no  difference  that  a  bond  is  given  under 
the  statute.^  And  such  lien  continues  until  judgment,  and  a 
reasonable  time  thereafter  to  make  a  levy  upon  the  property  by 
virtue  of  the  execution.^  It  has  been  held  however  that  if  the 
execution  is  not  levied  within  a  reasonable  time  after  issuing,  and 
the  goods  in  the  meantime  are  removed  by  the  debtor  beyond  the 
jurisdiction  of  the  justice  who  issued  tlie  attachment,  the  lien  of 
the  attachment  is  gone,  notwithstanding  the  issuing  an  execution 
under  the  attachment.  The  constable  holding  it  cannot  maintain 
an  action  for  such  property.* 

§  1039.  No  goods  attached  by  any  constable  shall  be  removed 
by  him,  if  a  bond  be  given  and  delivered  to  such  constable,  by  any 
person,  with  sufficient  surety,  to  be  approved  by  such  constable, 
in  a  penalty  of  double  the  sum  stated  in  the  attachment,  to  have 
been  sworn  to  by  the  plaintiff ;  conditioned  that  such  goods  and 
chattels  shall  be  produced  to  satisfy  any  execution  that  may  be 
issued  upon  any  judgment  which  shall  be  obtained  by  tlie  plain- 
tiff upon  such  attachment  within  six  months  after  the  date  of  such 
bond.®  The  giving  such  bond  does  not  release  the  lien  of  the  attach- 
ment however,  but  the  same  continues,  notwithstanding,  until 
after  the  judgment  is  obtained  and  a  reasonable  time  thereafter  in 
which  to  make  a  levy.^ 

1  1  Cow.  Tr.  567;  Ante,  §  443.  *  Sterling  v.  Welcome,  20  Wend.  238. 

2  Van  Loan  v.  Kline,  10  John.  120;  Ster-      ^  [See  Code  Civ.  Proc,  §  2911.] 

ling   V.   Welcome,   20  Wend.    238;     «  Sterling  v.  Welcome,  20  Wend.  238; 
Ante,  §  449.  Van  Loan  v.  Kline,  10  John.  120. 

'  Sterling  v.  Welcome,  20  Wend.  238. 
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*4.4.m  *§  1^40.  If  any  person  shall  claim  any  goods  or  chattels 
attached  by  the  constable,  he  may  after  such  seizure,  and  at 
any  time  before  execution  shall  have  been  issued  upon  the  judg- 
ment obtained  on  such  attachment,  execute  a  bond  to  the  plaintiff, 
by  himself  and  with  sureties  to  be  approved  by  the  constable,  or 
by  the  justice  who  issued  the  attacliment,  in  a  penalty  double  the 
value  of  the  property  attached,  conditioned  that  in  a  suit  to  be 
brought  on  such  bond,  within  three  months  from  the  date,  such 
claimant  will  establish  that  he  was  the  owner  of  the  goods  seized 
at  the  time  of  such  seizure,  and  in  case  of  his  failure  to  do  so,  that 
he  will  pay  the  value  of  the  goods  claimed  with  interest.^  But  a 
sheriff  who  holds  the  goods  under  a  levy  is  not  the  owner  and 
cannot  execute  such  bond.^ 

§  1041.  The  first  mentioned  bond  is  to  be  given  to  the  con- 
stable, and  may  be  executed  by  any  person,  with  one  or  more 
sureties  as  the  constable  may  determine.  The  second  mentioned 
bond  is  to  the  plaintiff,  and  must  be  executed  b}^  the  claimant 
with  sureties.  In  the  first  bond  one  surety  will  be  sufficient,  if  he 
is  able  to  respond  ;  while  in  the  second,  two  at  least  will  be  necessary. 
The  first  bond  must  be  in  the  penalty  of  double  the  sum  sworn  to  by 
the  plaintiff;  and  the  penalty  of  the  claimant's  bond  be  double  the 
value  of  the  property  attached  ;  ^  which  value  must  be  ascertained 
by  the  constable  by  the  best  judgment  of  competent  persons.*  A 
constable  has  a  discretion  in  respect  to  the  security,  and  if  he  act 
in  good  faith,  will  be  protected,  though  such  surety  should  event- 
ually not  prove  good.  When  the  surety  is  a  stranger  to  the  con- 
stable, or  if  he  is  unacquainted  with  his  circumstances,  or  doubts 
his  sufficiency,  he  should  administer  an  oath  to  the  person  so 
offered.^  And  if  he  does  this,  and  such  person  proves  his  suffi- 
ciency, the  officer  cannot  be  held  liable,  for  he  has  done  all  the  law 
required  of  him.^  If  the  second  bond  is  approved  of  by  the  justice, 
as  it  may  be,  the  constable  will  incur  no  liability,  though  it  should 
not  be  good.  The  approval  of  the  bond  should  be  indorsed  thereon, 
and  be  signed  by  the  officer  making  the  same,  though  the  accept- 
ance of  such  bond  by  the  constable  without  such  approval  would 
perhaps  be  sufficient.  If,  however,  the  second  bond  is  approved 
by  the  justice,  the  constable  should  require  that  such  approval  be 
indorsed  thereon  and  signed  by  the  justice  in  his  official  capacity, 

1  3  R.  S.   431,  §  31:  [Code  Civ.  Proc,      *  1  Cow.  Tr.  .571. 

§  2912.]  «  1  Cow.  Tr.  569;  3  R.  S.  866,  §  9. 

2  Pierce  v.  Kingsmill,  25  Barb.  631.  »  1  Cow.  Tr.  569. 
8  1  Cow.  Tr.  569. 
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or  lie  may  be  held  responsible  for  the  taking  the  same.  Upon 
either  of  the  bonds  aforesaid  being  executed  and  delivered  to  the 
constable,  he  shall  deliver  up  the  property  seized  by  him,  to  the 
obligor  in  such  bond.^ 

*  §  1042.  The  constable  serving  the  attachment  shall  make  r^AAA. 
return  thereof,  at  the  day  therein  named  for  that  purpose, 
with  all  his  proceedings  thereon,  in  writing,  subscribed  by  him, 
with  a  copy  of  tlie  inventory  of  the  goods  attached,  certified  by 
him,  and  with  any  bond  which  may  have  been  executed  and  de- 
livered to  him.2  In  such  return  he  shall  also  state  specifically 
whether  the  copy  of  the  attachment  and  inventory  were  or  were 
not  personally  served  upon  the  defendant.^  And  he  should  state 
where  the  service  was  made,  or  at  least  that  it  was  within  the 
county,  the  time  when  the  levy  was  made  and  when  the  copy  was 
served.*  It  has  been  held  a  good  return  where  it  showed  that  the 
defendant  could  not  be  found  in  the  count}',  and  had  no  place  of 
residence  therein,  and  that  the  service  was  made  upon  the  person 
with  whom  the  property  was  found,  though  it  did  not  show 
whether  the  service  was  made  on  the  defendant  or  not.  And  a 
return  that  an  attachment  was  personally  served,  has  been  held 
good,  although  it  did  not  show  that  the  copies  were  certified  by 
the  constable.^  A  return  of  the  constable  that  by  virtue  of  an 
attachment  against  A.  B.  he  levied  on  certain  property,  will  be  in- 
tended to  be  a  return  that  he  levied  upon  the  property  of  the  de- 
fendant.^ If  the  attachment  be  returned  regularly  served,  the 
justice  has  jurisdiction,  though  such  return  be  false,  and  the  judg- 
ment will  not  be  anulled  on  that  ground.'  A  return  stating  that 
a  copy  of  the  attachment  was  left  with  the  defendant's  wife,  he  not 
being  found  in  the  county,  without  showing  that  any  property 
had  been  seized  or  any  inventory  left  with  her,  has  been  held  not 
a  sufficient  return.^  But  a  retui-n  that  the  constable  had  seized 
certain  property  by  virtue  of  the  attachment  not  stating  when  or 
where  seized,  and  adding,  the  defendant  not  being  found  in  the 
county,  I  served  a  copy  of  said  attachment  on  A.  B.,  the  person 
in  whose  possession  I  found  the  property  so  attached  with  an  in- 
ventory of  said  property  attached  endorsed  thereon,  was  held 
good.^ 

1  2  R.  S.  432,  §  32.     [See  as  controlling  *  Egbert  v.  Watson,  21  How.  Pr.  429. 

this  matter  Code  Civ.  Proc,  §  2911  «  Van  Kirk  v.  AVilds,  11  Barb.  520. 

et  seq.]  "  Johnson  v.  Moss,  20  Wend.  145. 

■■'  2  R.   S.  432,  §  33;  [Code  Civ.  Proc.,  '  Case  v.  Redfleld,  7  Wend.  398. 

§  2915.]  8  Williams  v.  Bamaman,  28  How.  Pr.  59. 

8  2  R.  S.  463,  §  218;  [Code  Civ.  Proc,  »  Bascom  v.  Smith,  31  N.  Y.  595. 

§  2915.] 
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CHAPTER  IV. 

SERVICE   OP   WAKRANTS.« 

§  1043.  A  warrant  for  the  arrest  of  a  defendant  in  civil  actiou 
in  a  justice's  court,  shall  be  directed  to  any  constable  of  the  county 
^ ,  -  r-.  *where  the  justice  issuing  the  same  resides,  and  shall  com- 
mand such  constable  to  take  the  defendant,  and  bring  him 
forthwith,  before  such  justice,  to  answer  to  the  plaintiff  in  ;i  plea 
in  the  same  warrant  to  be  mentioned ;  and  shall  further  require 
the  constable,  after  he  shall  have  arrested  the  defendant,  to  notify 
the  plaintiff  of  such  arrest.^ 

§  1044.  The  persons  who  are  exempt  from  arrest,  in  civil 
actions,  have  already  been  pointed  out,^  and  the  duties  of  con- 
stables in  the  execution  of  the  warrant  of  arrest,  in  such  cases,  are 
the  same  as  those  of  sheriffs  under  similar  circumstances.  Tliough 
it  is  provided  that  where  the  name  of  any  defendant  shall  not  be 
known  to  the  plaintiff,  he  may  be  described  in  the  summons  or 
warrant  by  a  fictitious  name,^  j^et  great  caution  must  be  used  by 
the  ofScer  in  arresting  the  proper  party.  He  must  arrest  the  per- 
son intended,  and  no  other.  Where  the  officer  does  not  know  the 
defendant,  he  should  have  some  one  who  is  familiar  witli  him, 
point  him  out  before  he  assumes  to  make  the  arrest. 

§  1045.  The  powers,  duties  and  liabilities  of  constables,  in  mak- 
ing arrests  under  the  warrant,  are  the  same  as  those  of  sheriffs, 
under  civil  process.     The  time,  places  and  manner  of  arrest  are  the 

1  3  R  S.  429,   §  18;   [Code  Civ.  Proc,      2  ^nte,  §  290,  et  seq. 

§  2897.]  8  [See  Code  Civ.  Pro.,  §  2884.] 

a  Ark.— Dig.  1858.  p.  650.  ISTeb.— R.  S.  554. 

Cal.— Dig.  1800,  p.  234;  [Deer.  Codes  Nev.— St.  18ii9,  p.  274. 

&  Sts.  1885,  vol.  4,  §  828.]  N.  J.— Dit;.  1S55,  p.  392:  [Revis'.  1877, 

[Dale.— Codes  1885,  p.  1288,  et  seq.]  p.  5J2.] 

Ind. -2  R.  S.  p.  454;    [Rev.  Sts.  1881,  O.— 1  R.  S.  774. 

§1625.]  R.  I.-R.  S.  485. 

la.— Rev.   1860,  p.  846;   [Rev.    Code,  Tenn.— Code  p.  748. 

1884,  p.  78.]  [Utah.— Comp.    Laws    1888,   vol.    2, 

Kan.— Gen.  St.  1868,  p.  778;  [Comp.  S  3.569.1                                             * 

L.  1885,  §§  4571-4572.]  w!  Va.-St.  1863,  p.l92. 

Mich.— St.  1857,  p.  1048;  [2  How.  St.  Wis.— R.  S.  669. 

1882,  §§  6836,  6841.] 
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same.  He  may  enter  the  dwelling  house  of  a  defendant  for  that 
purpose  in  the  same  manner  as  sheriffs  may  do  ;  and  he  has  also 
the  same  right  to  call  upon  others  to  aid  him  in  making  the  arrest, 
or  in  seizing  or  retaking  the  prisoner  ;  and  resisters  are  liable,  to 
the  same  penalties  for  opposing  the  execution  of  process  in  the 
hands  of  constables  as  in  the  hands  of  sheriffs  ;  and  they  can 
also  retake  a  prisoner  after  an  escape  in  the  same  manner  as  sheriffs. 

§1046.  On  serving  a  warrant,  the  ofScer  must  arrest  the -de- 
fendant and  take  him  fcn'thwith  before  the  justice  issuing  the 
same.  The  constable  cannot,  on  making  the  arrest,  take  security 
from  the  defendant  for  his  appearance,  but  he  must  actually  bring 
him  before  the  court ;  i  and  if  he  do  not,  though  the  return  be 
regular  upon  its  face,  that  the  defendant  is  in  custody,  and  it  be 
made  with  the  defendant's  assent,  a  judgment  rendered  thereon 
will  be  void.^  But  the  constable  maj^  allow  the  prisoner  to  go  at 
large,  if  he  have  him  when  required.  Yet  if  in  such  case,  he  is  in 
tlie  mean  time  arrested  by  another  officer  on  a  criminal  charge,  so 
that  tlie  constable  cannot  have  him  on  the  *return  of  the  r^.AA(^ 
warrant,  it  will  be  deemed  a  voluntary  escape  for  which  he 
will  be  liable  to  the  plaintiff.^ 

§  1047.  If  it  be  necessary,  after  the  constable  has  arrested  the 
defendant,  he  may  confine  liim  in  his  laouse  or  other  place  of 
security,  or  place  him  in  the  jail,  with  the  sheriff's  leave,  for  safe 
keeping,  or  while  he  looks  for  assistance,  or  during  the  night,  if 
the  arrest  is  so  late  that  he  cannot  get  to  the  justice's  office  befoie 
sundown  ;  but  in  general  he  is  to  obey  tlie  warrant  and  take  the 
prisoner  forthwith  on  his  arrest,  by  the  nearest  and  most  direct 
route  and  in  the  most  convenient  time  to  the  justice  who  issued 
the  warrant.  And  if  such  justice  be,  on  the  return  of  the  war- 
rant, absent  or  unable  to  hear  or  try  the  cause,  or  if  it  sliall  be 
made  to  appear  to  such  justice,  by  the  affidavit  of  the  defendant 
that  the  justice  is  a  material  witness  in  the  cause,  the  constable 
shall  take  the  defendant  before  the  next  justice  of  the  city  or 
town,  who  shall  take  cognizance  of  the  cause  and  proceed  tliereon, 
as  if  the  warrant  had  been  issued  by  him.* 

§  1048.  When  the  constable  has  arrested  the  defendant,  he 
shall,  according  to  the  direction  of  the  warrant,  notify  the  plaintiff 
of  the  arrest ;  ^  which  notification  may  be  by  parol,  or  by  written 
notice,  or  by  a  messenger  or  otherwise.^ 

1  Millard  v.  Canfield,  .5  Wend.  61.  *  1  Cow.  Tr.  56.5;  .3  R.  S.  429,  §  19. 

2  1  Cow.  Tr.  .o.JO.  "  Ante,  §  1043. 

8  Olmstead  v.   Raymond,  6   John.   62;      «  1  Cow.  Tr.  557. 
Arnold  v.  Steeves,  Ifl  Wend.  514. 
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§  1049.  Every  constable  serving  a  warrant,  shall  return  there- 
upon, in  writing,  the  manner  in  which  he  executed  the  same,  and 
the  fact  whether  he  has  or  has  not  notified  the  plaintiff.^  When, 
for  any  reason,  the  justice  who  issued  the  warrant  shall  be  unable 
to  hear  or  try  the  cause,  and  the  defendant  shall  be  taken  before 
another  justice,  the  constable's  return  to  such  process,  shall  show 
the  absence  or  inability  of  the  justice  to  hear  or  try  such  cause. 

§  1050.  When  the  defendant  shall  be  brought  before  a  justice 
on  a  warrant,  he  shall  be  detained  in  the  custody  of  the  constable 
until  the  justice  shall  direct  his  release.  But  in  no  case  shall  the 
defendant  be  detained  longer  than  twelve  hours  from  the  time  he 
shall  be  brought  before  the  justice,  unless  within  that  time,  the 
trial  of  tjie  cause  shall  be  commenced ;  or  unless  it  shall  be  de- 
layed at  tlie  instance  of  the  defendant,^  in  which  case  he  shall  re- 
main in  the  custody  of  the  constable  unless  he  give  a  bond  to  the 
plaintiff  required  by  the  statute,  and  approved  by  the  justice.  If 
the  cause  be  adjourned  on  the  consent  of  both  parties,  or  upon  the 
*AA'n  application  of  the  plaintiff,  the  *defendant  shall  be  dis- 
charged  from  custody.  The  time  necessary  to  find  a  jus- 
tice to  try  the  defendant  is  not  to  be  considered  as  part  of  the 
twelve  hours.  If,  however,  he  shall  be  detained  an  unreasonable 
time  before  he  is  carried  to  the  justice,  or  shall  be  kept  more  than 
twelve  hours  after  being  brought  to  the  justice,  and  before  the 
trial  is  commenced,  the  constable  and  all  parties  will  be  deemed 
trespassers.^ 

§  1051.  In  the  case  of  an  action  for  a  penalty  for  taking  any 
rails,  boards,  planks,  staves,  or  fire-wood  from  the  banks  or  vicinity 
of  a  canal,  the  warrant  may  direct  the  detention  of  any  canal  boat 
or  float  and  the  furniture  aiid  horses  belonging  thereto,  until  the 
suit  shall  be  determined,  or  until  adequate  security  shall  be  given 
for  the  payment  of  any  judgment  that  may  be  recovered.  On  re- 
ceiving such  warrant,  which  should  have  indorsed  on  it  by  the 
justice  issuing  it,  a  reference  to  the  statute  under  wlucli  the  same 
is  issued,  as  in  the  case  of  all  process  issued  in  actions  for  penal- 
ties, it  will  be  the  duty  of  the  constable  not  only  to  arrest  the  de- 
fendant, but  also  seize*  and  take  into  his  possession  such  boat  and 
the  horses  and  furniture  ;  and  make   return  of  the   execution   of 

1  3  R.  S.  430,  §  20;  [Code  Civ.  Proc,      »  1  Cow.  Tr.  558  ;  Arnold  v.  Steeves,  10 

§  289!).]  Wend.  514. 

2  3  R.  S.  430,  §  23;   [Code  Civ.  Proc,      i  Ante,  §  667. 

§  2900] ;  Arnold  v.  Steeves,  10  Wend. 
514. 
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the  warrant  and  give  notice  to  the  other  party  as  in  the  ordinary 
cases  of  arrest  on  warrant  issued  by  justices  of  the  peace.  When 
the  constable  has  seized  the  boat,  horses  and  furniture  he  shall 
hold  the  same  until  directed  to  release  the  same  by  the  justice 
issuing  the  warrant,  which  he  may  do  on  receiving  adequate 
security  for  the  payment  of  any  judgment  that  may  be  recovered, 
or  if  the  defendant  prevails  in  the  suit,  or  any  judgment  recovered 
thereon  is  paid.  But  if  no  such  order  is  given  to  the  constable, 
he  shall  retain  the  property  until  an  execution  is  issued  on  the 
judgment,  when  the  same  may  be  sold  to  satisfy  such  judgment  in 
like  manner  as  if  the  judgment  had  been  obtained  against  the 
owner  thereof.^ 

1  1  R.  S.  628,  §§  290-294;  [1  Id.,  Sth  ed.,  p.  762,  §  169;  p.  763,  §§  170-173.] 
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CHAPTER  V. 

PEOCEEDINGS  FOR  THE  RECOVERY  OE  PERSONAL  PROPERTY." 

§  1052.  The  proceedings  for  the  recovery  of  personal  property 
in  justices'  courts  are  very  similar  to  the  proceedings  on  the  claim 
*4.4»T  ^"'^  *delivery  of  personal  property  in  courts  of  record.^ 
The  proceedings  are  commenced  by  summons,  to  be  issued 
by  a  justice  of  the  peace  of  the  county  in  which  the  property  is 
found,  and  is  directed  in  the  usual  way,  to  any  constable  of  such 
county.  With  the  summons  is  delivered  to  the  constable  the 
affidavit  of  the  plaintiff,  his  agent  or  attorney  of  his  title  to 
property,  and  must  have  endorsed  thereon  by  the  justice  and 
signed  by  him,  a  direction  to  any  constable  of  the  county  in  which 
such  justice  shall  reside,  requiring  such  constable  to  take  the 
property  described  therein  from  the  defendant  and  keep  the  same 
to  be  disposed  of  according  to  law.  The  constable  to  whom  the 
said  affidavit,  indorsement  and  summons  shall  be  delivered,  shall 
forthwith  take  the  property  described  in  the  affidavit,  if  he  can  find 
the  same  and  shall  keep  the  same  in  his  custody.  The  Code  requires 
that  the  affidavit  should  particularly  describe  the  property  to  be 
taken  ;  ^  and  the  constable  should  for  his  own  protection  see  that 
it  is  so,  else  he  may  be  liable  to  the  one  party  or  the  other  for  seiz- 
ing the  wrong  property.  If  it  is  not  so  described  the  constable 
should  require  the  plaintiff  to  point  it  out  to  him  ;  and  if  there  is 
any  doubt  as  to  its  identity,  he  should  require  an  indemnity  from 

1  Ante,  c.  20.  ^  Code,  §  53,  subd.   10.     [See  Code  Civ. 

I'roc,  §  2920.] 

a  [Ariz.— R.  S.  1887,  §  52.]  RUnn.— Rev.  1866,  p.  432. 

[Ark.— Dig.  L.  1884,  §  5571,  et  seq.]  Mo.— Gen.  St.   1865,  p.  702;  [2  E.  S. 

[Dale— Codes  ISHf,,  p.  51,  et  seq,]  1889,  §  1463,  et  seq.] 

Ill— Laws   1859,   p.   152;   [Rev.    Sts.  Neb.— E.  S.  577;  [Comp.  L.  1887,  p. 

1875,  p.  886.]  858,  et  seq.] 

Ind.— 2  R.  S.  18.52,  p.  468;  [Eev.  Sts.  C— 1  E.  S.  794. 

1881,  §§  1547-1550.1  Tenn.— Code  pp.  727,  751. 

[la.— Eev.  Code,  p.  852.]  [Utah. —Comp.  L.  1888,  vol.  2,  §3576.] 

Kan.— Gen.  St.  1868,  p.  788;    [Comp.  Wis.— R.  S.  686;  [Id.  1878,  p.  734,  et 

L.  1885,  §§  4610-4(i25.]  seq.] 
Mich.— St.  1857  to  1053.     [See  2  How. 

St.,  §6857,  et  seq.] 
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the  plaintiff.  The  property  must  be  taken  forthwith,  and  may  be 
seized  in  any  place  Avithin  the  county,  but  not  out  of  the  county, 
unless  in  case  it  has  been  removed  after  seizure,  when  the  con- 
stable may  follow  it  to  regain  possession.  If  the  property  or  any 
part  thereof  be  concealed  in  a  building  or  iuclosure,  the  constable 
shall  publicly  demand  its  delivery.  If  it  be  not  delivered,  he 
shall  cause  the  building  or  inclosure  to  be  broken  open,  and  take 
the  property  into  his  possession ;  and,  if  necessary,  he  may  call  to 
his  aid  the  power  of  his  count}'  ;i  when  the  constable  shall  keep  it 
in  a  secure  place,  and  deliver  it  to  the  party  entitled  thereto,  upon 
receiving  his  lawful  fees  for  taking,  and  his  necessary  expenses 
for  keeping  the  sarae.^ 

§  1053.  The  Code  further  directs  that  on  seizing  the  property, 
the  constable  shall  without  delay,  serve  upon  the  defendant  a,  copy 
of  such  affidavit,  notice  and  summons,  by  delivering  the  same  to 
him  personally,  if  he  can  be  found  in  said  county  ;  if  not  found,  to 
the  agent  of  the  defendant  in  whose  possession  said  property  shall 
be  found  ;  if  neither  can  be  found,  by  leaving  such  copies  at  tlie 
last  or  usual  place  of  abode  of  the  defendant,  with  some  person  of 
suitable  age  and  discretion.  The  copies  of  jjapers  to  be  served  are 
usually  prepared  by  tlie  plaintiff  or  the  justice,  and  delivered  to 
the  constable  with  the  original  summons  and  affidavit ;  but  if  they 
are  not,  and  the  constable  *should  have  to  prepare  them,  he  r* j  iq 
would  be  entitled  to  the  fee  prescribed  by  statute  for  svrch 
service.^ 

§  1054.  When  tlie  property  is  seized  and  the  papers  served  as 
mentioned,  tlie  constable  shall  forthwith  make  a  return  of  his  pro- 
ceedings thereon,  and  the  manner  of  serving  the  same,  to  the 
justice  who  issued  the  summons.  If  the  defendant  cannot  be  found 
and  has  no^last  place  of  abode  in  the  city  ;  or  if  no  agent  of  the 
defendant  from  whose  possession  the  property  was  taken  can  be 
found,  the  constable  should  state  such  facts  in  his  return.^  The 
return  should  be  specific  in  stating  wlien  and  where  and  wliat  prop- 
erty was  taken  and  where  and  on  whom  and  when  service  of  the 
papers  were  made.  The  return  should  be  indorsed  on  the  summons 
which  should  have  attached  to  it  the  original  affidavit. 

§  1055.  The  Code  provides  that  the  defendant  may  serve  on  the 
plaintiff  or  the  constable  who  made  the  service,  a  notice  in  writ- 

1  Code,  §  53,  subd.  10 ;  §§  214,  215.  [See  see  Code  Civ.  Proc,  §  2927.] 

Code  Civ.  Proc,  §  2923.]  ^  Code,  §  53,  subd.  10;  Code  Civ.  Proc, 

2  1  Code,  §  53,  subd.  10.  [As  to  delivery  §  2923.] 
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ing  that  he  excepts  to  the  sureties  in  the  bond  or  undertaking.^ 
If  the  notice  is  served  on  the  constable  it  would  seem  that  he 
would  be  required  to  deliver  the  same  to  the  plaintiff  or  his 
attorney. 

§  1056.  If  the  property  taken  be  claimed  by  any  other  person 
than  the  defendant  or  his  agent,  and  such  person  shall  make 
affidavit  of  his  title  thereto  and  right  of  possession  thereof,  stating 
the  grounds  of  such  right  and  title,  and  serve  the  same  upon  the 
constable,  the  constable  shall  not  be  bound  to  keep  the  property  or 
deliver  it  to  the  plaintiff  unless  the  plaintiff  on  demand  of  him,  or 
his  agent,  shall  indemnify  the  constable  against  such  claim,  by  an 
undertaking,  executed  by  two  sufficient  sureties,  accompanied  by 
their  affidavit  that  they  are  each  worth  double  the  value  of  the 
property  as  specified  in  the  affidavit  of  the  plaintiff,  and  freeholders, 
and  householders  of  the  county.  And  no  claim  to  such  property 
by  any  other  person  than  the  defendant  or  his  agent  shall  be  valid 
against  the  constable  unless  made  as  aforesaid  ;  and  notwithstand- 
ing such  claim  when  so  made,  he  may  retain  the  property  a  reason- 
able time  to  demand  such  indemnity.^ 

§  1057.  Though  the  Code  declares  that  no  claim  to  the  property 
will  be  valid  unless  made  in  the  manner  prescribed,  this  must  be 
understood  only  of  the  cases  were  the  property  is  taken  from  the 
defendant  or  his  agent,  and  not  where  the  constable  has  taken  the 
property  from  another  party.  The  true  owner  in  such  case  will 
have  the  right  to  bring  an  action  for  the  recovery  of  the  property 
against  the  constable  or  plaintiff  or  both.^ 

j^.rA-i  *§  1058.  If  a  judgment  is  rendered  and  an  execution 
issued  thereon,  if  the  judgment  be  for  the  delivery  of  the 
possession  of  personal  property,  itshall  require  the  officer  to  deliver 
the  possession  of  the  same,  particularly  describing  it  to  the  party 
entitled  thereto,  and  may,  at  the  same  time  require  the  officer  to 
satisfy  any  costs  or  damages  recovered  by  the  same  judgment  out 
of  the  personal  property  of  the  party  against  whom  it  was  rendered, 
to  be  specified  therein,  if  a  delivery  thereof  cannot  be  had.  The 
execution  shall  be  returnable  within  sixty  days  after  the  receipt 
by  the  officer  to  the  justice  who  issued  the  same.* 

1  Code,  §  53,  subd.  10;  [Code  Civ.  Proc,      ^  King  v.  Orser,  4  Duer,  431. 

§  2974.]  *  Code,  §  53,  sub.  10;  [Code  Civ.  Proc, 

2  Code,  8  216.     [See   Code  Civ.   Proc,  §  2991.] 

§  2975.] 
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CHAPTER  VI. 

VENIRE   AND   TRIAL. 

§  1059.  Upon  the  demand  of  a  trial  by  jury,  by  either  party,  the 
justice  shall  issue  a  venire  directed  to  any  constable  within  the 
county,  wherein  the  cause  is  to  be  tried,  commanding  him  to 
summon  twelve  good  and  lawful  men,  in  the  town  where  such 
justice  resides,  qualified  to  serve  as  jurors,  and  not  exempt  from 
serving  on  juries  in  courts  of  record,  who  shall  be  in  no  wise  of 
akin  to  the  plaintiff  or  defendant,  nor  interested  in  such  suit,  to 
appear  before  such  justice,  at  a  time  and  place  named  therein,  to 
make  a  jury  for  the  trial  of  the  action  between  the  parties  named 
in  such  venire.i  A  party  cannot  demand  a  venire  out  of  court 
and  in  the  absence  of  the  other  party,  and  without  proper  notice 
to  him  and  an  opportunity  to  object  to  the  constable  to  whom  the 
same  is  proposed  to  be  delivered  for  execution  .^ 

§  1060.  The  justice  issuing  the  venire  shall  deliver,  or  cause  the 
same  to  be  delivered,  to  some  constable  of  the  county,  disinterested 
between  the  parties,  and  against  whom  no  reasonable  objection 
shall  have  been  made  by  either  party .^  What  is  a  reasonable 
objection,  must  in  a  great  manner  be  left  to  the  discretion  of  the 
justice.  But  no  one  should  be  selected  to  execute  the  venire,  if 
the  return  made  by  him  would  be  set  aside  upon  a  challenge  to  the 
array;  or  if  there  exists  a  settled  hostility  between  the  constable 
and  the  party  objecting ;  or  if  he  is  upon  terras  of  peculiar  in- 
timacy and  friendship  with  the  opposite  party,  so  much  so  as  to 
lead  the  justice  to  suspect  his  integrity,  or  that  his  feelings  may 
be  interested  in  behalf  of  the  party.*  And  no  constable  who  shall 
have  been  employed  to  act,  or  who  shall  have  acted  as  attorney  or 
agent  in  respect  to  any  claim  or  matter  in  controversy,  r^fAc-i 
*shall  summon  any  jury  in  a  justice's  court,  which  shall  be 
summoned  to  try  any  question  in  relation  to  any  such  claim  or 
matter." 

1  1  Cow.  Tr.  558;  Arnold  v.  Steeves,  10     *  1  Cow.  Tr.  339. 

Wend.  514.  ^  3  r.  g.  441^  §  85  ;  [L.  184'7,  c.  470, 

"  Kice  V.  Buchanan,  41  Barb.  147.  §  53.] 

«  3  R.  S.  441,  §  88  ;  [Code  Civ.  Proc, 

§  2991] ;  Ante,  §  171,  et  seq. 
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§  1061.  The  constable  to  whom  any  venire  shall  be  delivered, 
shall  execute  the  same  fairly  and  impartially,  and  shall  not  summon 
any  person  akin  to  either  of  the  parties,  or  any  person  whom  he 
has  reason  to  believe  biassed  or  prejudiced  for  or  against  either  of 
the  parties.  He  shall  summon  the  jurors  personally,  and  shall 
make  a  list  of  the  persons  summoned,  which  he  shall  certify  and 
annex  to  the  venire  and  return  to  the  justice.^  The  persons  quali- 
fied to  act  as  jurors,  and  who  are  exempt,  and  who  will  be  excused, 
have  already  been  pointed  out.^  The  venire  may  be  executed 
either  by  reading  the  same  to  the  juror,  or  by  personally  stating  co 
him  its  contents.  The  jurors  cannot  be  summoned  by  leaving  a 
notice  at  their  places  of  residence,  as  in  the  case  of  jurors  drawn 
for  a  term  of  a  court  of  record. 

§  1062.  At  the  trial  of  the  cause,  tlie  names  of  the  persons  so 
returned,  and  who  shall  appear,  shall  be  respectively  written  on 
several  and  distinct  pieces  of  paper,  as  nearly  of  one  size  as  may 
be ;  and  the  constable  in  the  presence  of  the  justice,  sliall  roll  up 
or  fold  such  pieces  of  paper  as  nearlj^  as  may  be  in  the  same 
manner,  and  put  them  together  in  a  box  or  some  convenient  thing, 
to  be  drawn  by  the  justice.^ 

§  1063.  If  a  sufficient  number  of  competent  jurors  shall  not  be 
drawn,  the  justice  may  supply  the  deficiency  by  directing  the  consta- 
ble to  summon  any  of  the  bystanders  or  others  who  may  be  com- 
petent and  against  whom  no  cause  of  challenge  shall  appear,  to 
act  as  jurors  in  the  cause.* 

§  1064.  If  the  constable  to  whom  the  venire  shall  have  been 
delivered,  do  not  return  the  same  as  thereby  required,  or  if  a  full 
jury  shall  not  be  obtained  upon  drawing  the  names,  or  from  the 
bystanders,  the  justice  shall  issue  a  new  venire.^  The  justice  shall 
deliver  such  new  venire  to  a  proper  constable  for  execution,  as  in 
the  case  of  the  first  venire,  who  shall  execute  and  return  the  same 
in  the  same  manner  in  all  respects  as  in  the  case  of  the  first 
venire. 

§  1065.  After  hearing  tlie  proofs  and  allegations,  the  jury  shall 
be  kept  together  in  some  convenient  place,  under  the  charge  of  a 
constable,  until  they  agree  upon  their  verdict ;  and  for  that  purpose 
the  justice  shall  administer  to  such  constable,  the  following  oath  : 

1  :5   R.  S.   44\,   §  8!).      [See  Code   Civ.      *  3  R.  S.  442.  §  02;  [Code  Civ.  Proc, 

Proc.,  §  2993.]  §2902.] 

2  Ante,  §§  m,  et  seq.  5  ;;   j;.    s.   442,  ^  93.     [See  Code  Civ. 
8  3  R.  S.  441,  §  90;   [Code  Civ.   Proc,  Proc,  §§  2996,  2997,  as  amended  by 

§  2994.]  L.  1889,  c  509.] 
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"  You  do  swear  in  the  presence  of  Almighty  God,  that  you  will  to 
the  utmost  *  of  your  ability,  keep  the  persons  sworn  as  jurors  on 
this  trial,  together  in  some  private  and  convenient  place  with-  r^Af-c) 
out  any  meat  or  drink,  except  such  as  shall  be  ordered  by 
rae ;  that  you  will  not  suffer  any  communication  orally  or  other- 
wise to  be  made  to  them  ;  that  you  will  not  commTinicate  with 
them  yourself,  orally  or  otherwise,  unless  by  my  order,  or  to  ask 
them  whether  they  have  agreed  upon  their  verdict,  until  thev 
shall  be  discharged ;  and  that  you  will  not,  before  they  render 
their  verdict,  communicate  to  any  person  the  state  of  their  delib- 
erations, or  the  verdict  they  have  agreed  on."i  The  administer- 
ing an  erroneous  oath  to  the  constable  is  fatal  to  the  judgment.^ 
And  if  the  person  sworn  is  not  a  constable  it  is  error.^  If  the  jury 
do  not  retire  ;  that  is,  if  they  find  a  verdict  on  the  spot,  a  constable 
need  not  be  sworn.*  But  if  they  retire,  or  the  justice  leaves  them 
in  his  room  together  to  make  up  the  verdict,  a  constable  must  be 
sworn.^  The  duties  of  the  constable  are  sufficiently  stated  in  the 
oath  he  takes.  Any  violation  of  his  duty  is  declared  a  misde- 
meanor. 

1  3  E.  S.  442,  §  100.     [The  Code  of  Civil  ^  x)ay  v.  Wilber,  2  Caines  1.34;  Reynolds 
Procedure,  section  2998,  simply  re-  v.  Bedford,  3  Caines  140. 

quires  that  the  justice  administer  an  "  2  Cow.  Tr.  3.55;   Beekman  v.  Wright, 
oath  or  affirmation  to  each  juror,  11  Johns.  442;  Couglmet  v.  Easter- 

well  and  truly  to  try  the  matter  in  brook,  11  Johns.  532. 

difference  between  the  plaintiff  and  *  Fink  v.  Hall,  8  Johns.  437;  Douglass  v. 
defendant,  and  unless  discharged  by  Blackman,  14  Barb.  381. 

the  justice,  a  true  verdict  to  give,  ^  Douglass  v.  ]31ackman,  14  Barb.  381. 
according  to  the  evidence.] 
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CHAPTEK  VII. 

COMPELLING  THE   ATTENDANCE   OP   JUEOES  AND   WITNESSES  AND 
PUNISHING  CONTEMPTS. 

§  1066.  It  is  declared  by  statute  that  a  justice  of  the  peace  may 
punish,  as  for  a  criminal  contempt,  by  fine  or  imprisonment,  or 
both,  in  his  discretion,  persons  guilty  of  certain  offences"  against 
the  court,  and  for  that  purpose  may  issue  his  warrant  to  bring  the 
offender  before  him  to  answer  to  the  charge.  If  he  adjudges  him 
guilty  of  the  contempt,  and  issues  a  warrant  of  commitment,  such 
warrant  must  set  forth  the  particular  circumstances  of  the  offence 
or  it  will  be  void.^  The  constable  before  he  executes  the  warrant 
should  see  that  it  is  in  due  form ;  for  if  it  is  not  he  may  be  liable 
as  a  trespasser. 

§  1067.  Every  person  who  shall  be  duly  summoned  as  a  juror  in 
an  action  before  a  justice's  court,  and  shall  not  appear  nor  render 
a  reasonable  excuse  for  his  default,  or,  appearing,  shall  refuse  to 
serve,  shall  be  subject  to  the  same  fine,  to  be  prosecuted  for  and 
collected  with  costs  in  the  same  manner,  and  applied  to  the  same 
use  as  is  provided  by  statute  in  respect  to  a  person  subpoenaed 
as  a  witness  and  not  appearing,  or  appearing  and  refusing  to 
testify.^ 

j^ .  ro-|  *§  1068.  A  subpoena  in  a  civil  case  before  a  justice  of  the 
peace,  may  be  served  either  by  a  constable,  or  any  other 
person  ;  and  it  shall  be  served  by  reading  the  same,  or  stating  the 
contents  to  the  witness,  and  by  paying  or  tendering  the  fees  allowed 
by  law  for  one  day's  attendance  of  such  witness.^  When  the 
service  is  made  by  a  constable,  his  certificate  is  sufficient  proof 
thereof.  But  when  by  a  party  not  an  officer,  an  afiidavit  is  nec- 
essary. 

§  1065.  Whenever  it  shall  appear  to  the  satisfaction  of  the  just- 
ice, by  proof  made  before  him,  that  any  person  duly  subpoenaed 

1  3R.  S.  460,  §§199,  200,  201,203;  [Code     a  3  r.  g.  439    §  rjg     r^^^^  (..      p 

Civ.  Proc,  §§  2871-2874.]  §  2970.1 

2  3R.  S.  443,  §  103;  [Code  Civ.  Proc, 

§  3009.] 
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to  appear  before  him  in  any  case,  shall  have  refused  or  neglected 
without  just  cause,  to  attend  as  a  witness  in  conformiLy  to  such 
subpoena  (which  proof  may  be  by  the  affidavit  of  the  party  in  the 
suit  applying  for  the  attachment,  or  by  other  competent  tesii- 
mony  to  the  satisfaction  of  the  justice,)  and  the  party  in  wliose 
behalf  such  witness  shall  have  been  subpoenaed,  shall  make  oath 
that  the  testimony  of  such  witness  is  material,  the  justice  shall 
have  power  to  issue  an  attachment  to  compel  the  attendance  of 
such  witness. 1  Every  such  attachment  shall  be  executed  in  the 
same  manner  as  a  warrant,  and  the  fees  of  the  officer  for  issuing 
and  serving  the  same  shall  be  paid  by  the  person  against  whom 
the  same  shall  liave  been  isstied,  unless  he  shall  show  reasonable 
cause  to  the  satisfaction  of  the  justice,  for  his  omission  (o  attend; 
in  which  case,  the  party  requiring  such  attachment  shall  pay  all 
the  costs  of  such  attachment,  and  the  service  of  the  same.'"^ 

§  1070.  When  a  commission  issued  by  a  justice  of  the  peace  to 
take  the  testimony  of  a  witness  in  a  cause  pending  before  such 
justice,  is  executed  in  this  state,  the  commissioner  shall  have  the 
same  power  to  issue  subpoenas,  swear  witnesses,  and  compel  their 
attendance,  as  justices  of  the  peace  have.^ 

§  1071.  When  a  witness  attending  before  a  justice,  in  any 
cause,  shall  refuse  to  be  sworn,  in  any  form  prescribed  by  law,  or 
to  answer  any  pertinent  and  proper  question  ;  and  the  party  at 
whose  instance  he  attended  shall  make  oath  that  the  testimony 
of  such  witness  is  so  far  material,  that  without  it  he  cannot  safely 
proceed  to  trial,  such  justice  raaj'  by  warrant,  commit  such  witness 
to  the  jail  of  the  county.*  Such  warrant  shall  specify  the  cause 
for  which  sucli  warrant  was  issued,  and  if  it  be  for  refusing  to 
answer  any  question,  such  question  shall  be  specified  therein  ;  and 
such  witness  shall  be  closely  confined,  pursuant  to  such  warrant, 
until  he  submit  to  be  sworn  or  to  answer,  as  the  case  may  be.^ 

§  1072.  Every  person  duly  subpoenaed  as  a  witness  before  a 
justice*  of  the  peace,  who  shall  not  appear,  or  appearing  |-*_^- , 
shall  refuse  to  testify,  shall  forfeit  for  the  use  of  the  poor 
of  the  town  for  such  nonappearance  or  refusal  (unless  some  rea- 
sonable cause  or  excuse  shall  be  shown  on  his  oath  or  the  oath  of  some 
other  person,)  such  fine,  not  less  than  sixty-two  and  a  half  cents,  nor 

1  3  K.  S.  4.39,  §  73;  [Code  Civ.  Proc,      *  3  R.  S.  461,  §  204;  [Code  Civ.  Proc, 

8  2C)71  1  §  3001.] 

2  3R    S    439    5  74;  [Code  Civ.  Proc,      ^  3  r.  s.  461,  §  205;  [Code  Civ.  Proc, 

§2972.]  §3002.] 

8  3  R.  S.  4.56,  §  173;  [Code  Civ.  Proc, 
§2987.]  g^ 
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more  than  ten  dollars,  as  the  justice  before  whom  the  prosecution 
therefor  shall  be  had,  shall  think  reasonable  to  impose.^  And 
such  fine  may  be  imposed  by  the  justice,  if  the  witnesses  be  present 
and  have  an  opportunity  of  being  heard  against  the  imposition 
thereof.^  The  justice  imposing  any  fine  shall  make  up  and  enter 
in  his  docket  a  minute  of  the  conviction,  and  of  the  cause  there- 
of, and  the  same  shall  be  deemed  a  judgment  in  all  respects,  at 
the  suit  of  tlie  overseers  of  the  poor  of  the  town.^  Upon  the  im- 
jDosition  of  such  fine,  and  in  default  of  payment  thereof,  with  costs, 
the  justice  shall  forthwith  issue  an  execution  to  any  constable  of 
the  countjr  directing  him  to  levy  such  fine,  with  costs,  of  the  goods 
and  chattels  of  the  delinquent,  and  for  want  thereof  to  convey 
him  to  the  jail  of  the  county,  there  to  remain  until  he  shall  pay 
such  fine  and  costs  ;  and  the  keeper  of  such  jail  is  required  to 
keep  such  delinquent  in  close  custody,  in  such  jail,  until  the  fine 
and  costs  be  paid ;  but  such  imprisonment  shall  not  exceed  thirty 
days.*  When  the  money  shall  be  collected  on  such  execution,  the 
constable  shall  return  the  same  to  the  justice,  and  such  justice 
shall  pay  over  the  amount  of  the  fine  imposed  to  the  overseers  of 
the  poor  of  the  town  for  the  use  of  the  poor.^ 

§  1073.  If  any  person  who  has  been  duly  summoned  to  appear 
before  any  justice  of  the  peace  to  testify  in  any  suit  pending  in 
another  state,  shall  refuse  or  neglect  to  appear  at  the  time  and 
place  mentioned  in  the  summons  ;  or  if  on  his  appearance  he  shall 
refuse  to  testify,  lie  shall  be  liable  to  the  same  penalties  as  would 
be  incurred  for  a  like  offence  on  the  trial  of  a  suit  in  a  justice's 
court. 

§  1074.  The  proceedings  prescribed  for  the  punishment  of  a 
default  by  witness  or  juror,  it  has  been  decided  ma}'  be  had  after 
the  termination  of  the  suit  in  which  the  default  occurred.  And 
that  the  justice  may  issue  a  warrant  to  bring  tlie  offender  before 
him.  A  previous  summons  is  unnecessary  ;  a  process  commanding 
the  officer  to  attach  the  defaulting  juror  and  bring  him  before  the 
justice,  it  is  held  is  a  sufficient  warrant ;  and  tlie  validity  of  a 
conviction  under  this  statute  is  not  affected  by  the  omission  of  the 
justice,  to  enter  in  his  docket  the  minutes  thereof  made  up  by 
him.^ 

1  3  I!.   8.  439,   §  75;  [Code  Civ.  Proc,  '  3  R.  S.  440,  §  78;  [Code  Civ.  Proc, 

S  2974.]  §  2977.] 

*  3  R.   S.  349,  §  70;  [Code  Civ.  Proc,  ^  3  R.  S.  440.  §  79;  [Code  Civ.  Proc, 

S  297.5.]  §  2978.] 

»  3  R.  S.  4.39,  §  77;  [Code  Civ.  Proc.,  »  Robbins  v.  Gorham,   2.5   N.   Y.   588; 

§  2976.]  s.  o.  2G  Barb.  5SG. 
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§  1075.  An  execution  on  a  judgment  rendered  by  a  justice, 
may  be  issued  by  the  justice  at  any  time  within  five  years  from  the 
rendition  of  the  judgment ;  ^  and  any  justice  before  whom  any  judg- 
ment shall  have  been  entered,  whose  term  of  office  shall  have  expired 
may  issue  or  renew  executions  on  any  such  judgments,  after  the 
expiration  of  his  said  office,  at  any  time  within  two  years  from  the 
time  said  judgment  shall  have  been  rendered. 

§  1076.  The  execution  shall  be  directed  to  any  constable  within 
the  same  county,  and  shall  command  him  to  levy  the  debt  or  dam- 
ages, and  costs,  of  the  goods  and  chattels  of  the  person  against  whom 
the  same  shall  be  issued,  (excepting  such  goods  and  chattels  as  are 
exempt  by  law  from  execution,)  and  to  bring  the  money,  at  a  certain 
time  and  place  therein  to  be  mentioned,  before  such  justice,  to  ren- 
der to  the  party  who  recovered  the  same  ;  and  if  the  execution  be 
issued  against  a  male  person,  it  may,  in  a  proper  case,  command  the 
constable,  that  if  no  goods  or  chattels  can  be  found,  or  not  sufficient 


1  1  Code,  §64,  subd.  12;  [Code  Civ.  Proc,  §§  3024,  ,S0.32.] 


a  Ala.— R.  C,  p.  .3241. 
[Ariz.— R.  S.  18S7,  §  1448,  et  seq.] 
Ark.— 1858,  p.  649;   [id.  1884,  §  4087.] 
Cal.— Dig.  1860,  p.  243;   [Deer.  Codes 

&  Sts.,  1885,  Vol.  3,  §§  901-905.] 
Fa.— Dig.  1847,  p.  471. 
Ga.— Code,  803. 
Ind.— 2  R.  S.  18.52,  p.  405;   [Rev.  Sts. 

1881,  §  1506-1512, 1520-1523];  Baker 

V.  Morton,  5  Blackf.  (Ind.)  32. 
[la.— Rev.  Code,  847.]  , 
Kan.— Gen.   St.   p.   804;    [Comp.   L. 

1885,  §§  4696-4720.] 
La.— Laws  1860,  p.  118. 
Mich.- Laws    1857,   pp.     1076,   1095. 

[See  2  How.  St.  1882,  §  695  et  seq.] 
Minn.— Rev.  1866,  p.  432. 
Miss. — Rev.   Code,  p.    135.     [See  id., 

1880,  §  2210  et  seq.] 
Mo.— Gen.  St.  718;   [2  R.  S.,    1889, 

§  1488  et  seq] ;  Gott  v.  WilUams,  29 

Mo.  461;    Campbell   v.  Latrell,  13 


Mo.  27;  The  State  v.  Lowry,  8  Mo. 

48. 
Neb.— R.  S.  579. 
Nev.— St.  1869,  p.  279. 
N".  J.— Dig.  1855,  p.  396;   [Rovis.  1877, 

p.  .548;  Revis.  N.  J.  Sup.  1886,  pp. 

403,404.] 
N.  C— Rev.  Code,  274,  333;  Laws  1866, 

p.  11.3. 
O.— 1  R.  S.  790. 
On.— Gen.  St.  .592. 
[Oreg.— Ann.  L.  1887,  Vol.  1,  pp.  1021, 

1023,  10.32,  1044,  10-15.] 
Penn.— Dig.    1861,   p.     181;    [Bright 

Purd.  Dig.  1883,  Vol.  1,  p.  991.] 
Tex.— Laws  1860,  p.  199. 
[Utah— Comp.  L.  1888,  Vol.  2,  §§3606- 

3010.] 
W.  Va.— St.  1863,  p.  210. 
Wis.— R.  S.   696,  703;    [id.,  1878,  p. 

915  et  seq.] 
[Wyo.— Comp.  L.,  1876,  p.  411,  412.] 
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to  satisfy  such  execution,  to  take  the  body  of  the  person  against 
whoiu  the  execution  shall  be  issued,  and  convey  him  to  the  comniDU 
jail  of  the  county,  there  to  remain  until  such  execution  shall  be  sat- 
isfied and  paid.^  But  no  female  shall  be  arrested  or  imprisoned, 
upon  any  execution  issued  from  a  justice's  court.^  It  is  declared, 
as  has  been  seen,  that  every  execution  issued  by  a  justice  of  the 
peace,  shall  be  entirely  filled  up,  and  shall  have  no  blank  either  in 
the  date  or  otherwise,  at  the  time  of  its  deliver^'  to  an  officer  for  ex 
ecution.  Every  such  process,  which  shall  be  issued  and  delivered 
to  an  officer  to  be  executed  contrary  to  the  foregoing  provision  shall 
^jrr.-.  be  void.^  And  the  process  cannot  be  *amended  by  the  jus- 
tice after  it  has  been  executed,  nor  after  a  levy;*  and  a 
general  authority  to  a  constable  to  alter  an  execution  or  other  pro- 
cess, or  to  fill  up  blanks  is  void.®  Every  execution  issued  by  a  jus- 
tice shall  be  dated  on  the  day  when  it  actually  issued,  and  shall  be 
returnable  sixty  days  from  the  date  of  the  same.^  If  it  is  made  re- 
turnable at  a  longer  or  a  shorter  period,  it  will  be  void,  and  the  con- 
stable to  whom  it  is  delivered,  should  not  execute  the  same,  for  it 
will  afford  him  no  protection.'^  But  it  has  been  held  that  an  execu- 
tion made  returnable  "within  sixty  "  days  was  not  irregular  or  void.® 

§  1077.  An  execution  against  joint  debtors,  where  all  the  de- 
fendants were  not  served  with  the  summons  or  process  by  which 
the  action  was  commenced  shall  be  indorsed  by  the  justice  with 
the  name  of  tlie  defendant  who  did  not  appear  in  the  suit,  or  was 
not  served,  and  the  same  shall  be  executed  as  executions  similarly 
indorsed  issued  upon  judgments  in  courts  of  record.  That  is,  the 
defendant  not  served  cannot  be  arrested  on  the  execution,  if  it  be 
against  the  body,  nor  can  his  separate  property  be  seized ;  but  the 
amount  of  the  execution  may  be  made  out  of  the  personal  property 
owned  by  such  defendant  as  a  partner  with  any  of  the  defendants 
who  were  served.^ 

§  1078.  It  is  the  duty  of  every  constable  to  whom  an  exe- 
cution is  delivered  upon  a  judgment  rendered  by  a  justice  of  his 
county  to  receive,  execute  and  return  the  same  in  person  and 
not  by  deputy,  according  to  the  commands  thereof,  if  it  is  not  in 
his  own  favor,  and  properly  directed,  and  is  not  void  upon  its 

1  3  R.  S.  446,  §  120;   [Code  Civ.  Proc,      «  Pierce  v.  Hubbard,  10  John.  405;  The 

§  302.5] ;  Taylor  v.  Fuller,  3  Wend.  People  v.  Smith,  20  .John.  63. 

403;  Barhydtv.  Valk,  12  Wend.  146.      «  3  R.  S.  447,   §  127;  Code,  §  64    sub. 

2  Code  Civ.  Proc,  §  .3032.]  3;   [Code  Civ.  Proc,  §  3025.] 

8  [Code  Civ.  Proc,  §  553.     See  1  Bar-      '  Toof  v.  Bentley,  5  Wend.  276;  Farr  v. 

bour  on  Righes  and  Remedies  187.]  Smith,  fl  Wend.  338. 

*  Toof  V.  Beatley,  5  Wend.  276.  »  Price  v.  Shipps,  16  Barb.  585. 

»  3  E.  S.  447,  §§  124,  125;  Ante,  §  439. 
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face.  On  receiving  any  execution  the  constable  should  see  if  it 
is  duly  signed  by  the  justice,  for  if  it  is  not,  it  is  no  execution ; 
and  whether  it  is  directed  to  himself  or  to  any  constable  of 
his  town  or  county,  and  if  it  is  not,  he  will  not  be  required  to 
execute  it ;  whether  it  bears  date  more  than  five  years  after  the 
rendition  of  the  judgment,  for  a  justice  has  no  power  to  issue  an 
execution  on  a  judgment  recovered  befoi-e  him  after  five  years  from 
the  date  of  the  judgment ;  and  whether  all  the  blanks  are  filled, 
else  it  will  be  void.  The  constable  should  also  see  that  the  person 
he  is  directed  to  arrest,  or  whose  property  he  is  required  to  seize 
under  the  execution,  is  rightfully  named  in  the  execution.  It  is 
not  sufficient  that  he  arrests  or  levies  on  the  property  of  the  person 
intended.     He  must  be  rightfully  named  in  the  execution. i 

*§  1079.  The  powers,  duties,  and  liabilities  of  a  constable  in  r^Acn 
the  service  of  an  execution  against  property,  from  a  justice's 
court,  are  with  some  slight  exceptions,  the  same  as  those  imposed 
upon  sheriffs  under  similar  process  from  courts  of  record.  These 
will  be  found  under  the  proper  heads,  in  the  preceding  part 
treating  of  the  duties  of  sheriffs.  He  has  the  same  right  as  the 
sheriff  to  call  upon  individuals,  or  the  power  of  the  county  even, 
to  aid  him  in  making  a  levy,  repelling  resisters  or  retaking  the 
property  after  a  rescue,  and  he  is  forbidden  in  the  same  way  as 
sheriffs,  from  entering  the  dwelling  without  the  defendant's  leave 
to  make  a  levy,  though  when  he  shall  have  entered  lawfully  he 
may,  like  the  sheriff,  break  open  all  inner  doors  to  come  at  tlie 
property,  after  a  demand  that  they  be  opened  and  a  refusal.  And 
he  is  no  more  than  a  sheriff  restricted  in  the  amount  of  the  levy  to 
satisfy  tliC  execution ;  nor  is  he  required  to  make  the  levy  at  the 
same  time.  If  after  having  levied  on  property  he  thinks  it  will  not 
be  sufficient  to  satisfy  the  execution,  he  may  make  a  further  levy 
at  any  time  during  the  life  of  the  execution.^  And  where  he  li;is 
made  the  levy  his  rights  and  powers  over  the  property  are  the 
same  as  in  the  case  of  sheriffs.  And  an  execution  will  become 
dormant  in  the  hands  of  a  constable  under  the  like  circumstances 
as  where  it  is  held  by  the  sheriff. 

§  1080.  A  justice's  execution,  unlike  one  issued  from  a  court  of 
record,  or  one  issued  by  the  county  clerk,  upon  the  transcript  of  a 
justice's  judgment,  does  not  bind  the  defendant's  goods  until  an 
actual  levy  is  made  under  it.     Though,  where  the  same  constable 

1  3  E.  S.  460,  §  198;   [Code  Civ.  Proc,  422,  56,  282,  et  seq.  434  ;   Morse  v. 

§§  3029-3032];  Ante,  §§  1026,  1029,  Gould,  11  N.  T.  281. 

1030;  3  R.  S.  454,  §  158;  Ante  §§  2,      ^  penvrey  v.  Fox,  22  Barb.  522. 
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receives  a  second  execution  against  the  same  defendant,  after  he 
has  made  a  levy  under  the  first  one,  such  levy  will  enure  to  the 
benefit  of  the  second  execution,  though  no  actual  lev}^  should  be 
made  under  such. second  execution  ;  and  this  too,  although  the  first 
execution  had  become  dormant  in  the  hands  of  the  constable  by 
reason  of  instructions  from  the  plaintiff  to  delay,  for  the  levy  iu 
such  case  is  still  good  as  against  tlie  defendant  in  the  execution.^ 
In  all  cases,  the  priority  of  liens  of  justices'  executions,  is  determined 
by  the  time  of  the  actual  levy,^  unless  in  the  case  of  an  execu- 
tion upon  a  judgment  obtained  in  an  action  commenced  by  attach- 
ment, where  the  lien  of  the  attachment  continues  after  the  obtaining 
the  judgment  for  a  stifficient  time  to  allow  of  a  levy  under  the  execu- 
tion.^ No  levy  by  any  other  officer  can  divest  the  constable  of  his 
levy  when  duly  made.  And  where  a  deputy  sheriff  levied  on  prop- 
*4581  ^^^J  under  an  execution  subsequently*  issued,  and  sold  the 
property,  he  was  held  liable  to  account  to  the  constable.* 
And  where  there  was  a  valid  levy  on  goods  by  a  sheriff  under  one 
execution,  it  was  held  that  while  a  constable  might  also  levy  on 
them,  yet  he  had  no  right  to  remove  them,  and  if  he  did,  that  he 
was  liable  to  the  sheriff.^ 

§  1081.  Under  an  execution  issued  by  a  justice  of  the  peace,  the 
same  goods  and  chattels  can  be  seized  and  sold,  as  upon  executions 
from  courts  of  record.  Nothing  but  goods  and  chattels,  including 
personal  and  moveable  goods  however,  can  be  taken  under  it.  And 
the  same  property  is  exempt  from  levy  and  sale  whether  the  exe- 
cution is  from  a  court  of  record  or  a  justice's  court.  Neither  tJie 
judgment  nor  execution  attaches  as  a  lieu  upon  real  estate  or  chat- 
tels real,  nor  to  anything  affixed  to  the  freehold,  unless  it  be  such 
fixtures  as  are  liable  to  levy  and  sale  upon  execution  apart  from 
the  freehold.  A  tenancy  at  will  or  by  sufferance,  is  declared  by 
statute  to  be  a  chattel  interest,  but  the  same  section  also  provides 
that  it  cannot  as  such  be   sold  on   execution.^     Where  the  suit  is 


1  Peck  V.  Tiffany,  2  N.  Y.  451. 

2  Wylie  V.  Hyde,  13  John.  249. 

8  Ante,   §  1038;  L,  1831,  c.  300;  §  39. 

i  Betts  V.  Hoyt,  19  Barb.  412. 

6  Benson  v.  Berry,  55  Barb.  620. 

«  3  B.  S.  10,  §  5  ;  [4  id.,  8th  ed.,  p.  2431, 
§  5.  See  Blanchard  v.  Blanchard, 
70  N.  Y.  615  ;  Dospard  v.  Churchill, 
53  N.  Y.  199 ;  Burr  v.  Stenton,  43 
N.  Y.  465  ;  Braini>rd  v.  New  Yorlc 
&  H.  K.  Co.,  11  N.  Y.  498;  People 
V.  Rector  of  Trinity  Church,  8  N. 
Y.  52 ;  Burr  v.  SteQton,  52  Barb. 


389;  Dickinson  v.  Smith,  25  Barb. 
108;  Bi£;elow  v.  Finch,  17  Barb. 
396  ;  Stephenson  y.  Hall,  14  Barb. 
223  ;  Livingston  v.  Tanner,  12 
Barb.  481 ;  Trusoott  \-.  Davis,  4 
Barb.  499  ;  Warren  v.  Leland,  2 
Barb.  613  ;  Colvin  v.  Baker,  2  Barb. 
207  ;  Browster  v.  Striker.  1  E.  D. 
Smith,  333;  Bennett  v.  Grain,  41 
Hun,  186  ;  Cunningham  v.  Wright, 
35  Hun,  180;  Brovpn  v.  Burhans, 
4  Hun,  228.] 
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commenced  by  attachment,  and  the  defendant  is  not  personally 
served  with  the  attachment  or  summons,  and  does  not  appear,  the 
execution  cannot  be  levied  upon  any  other  property  than  such  as 
vi^as  seized  under  the  attachment.^ 

§  1082.  The  levy,  if  property  subject  to  the  execution  can  be 
found,  should  be  made  forthwith,  unless  the  defendant  will  pay  the 
execution.  At  all  events,  such  levy  sliould  be  made  sufficiently 
long  before  the  return  day  of  the  execution,  to  allow  the  property 
to  be  duly  advertised  and  sold,  as  no  levy  or  sale  can  be  made  after 
the  return  day  of  such  execution,  unless  the  same  shall  have  been 
renewed.  And  if  the  same  is  renewed,  such  levy  and  sale  must  be 
made  within  the  time  for  which  such  execution  is  renewed.^  If 
goods  have  been  levied  on  before  such  renewal,  but  have  not  been 
sold,  they  should,  on  the  renewal  of  tjie  execution,  be  again  levied 
on,  for  the  levy  is  gone.^  But  it  has  been  held  that  where  no  sale 
has  been  made  for  want  of  buyers,  the  execution  may  be  renewed 
on  the  last  day,  so  as  to  continue  the  lien.* 

§  1083.  As  the  execution  is  returnable  sixty  days  from  the  date 
of  the  same,  and  as  it  creates  no  lien  upon  the  goods  of  the  de- 
defendant,  until  actual  levy,  it  is  not  necessary  that  the  constable 
should,  like  the  sheriff,  mark  upon  it  the  time  of  its  receipt  by  him 
though  it  will  be  well  for  him  to  do  so.  But  the  constable  is  re- 
quired, after  taking  goods  and  chattels  into  his  custody,  by  virtue 
of  an  execution,  to  indorse  *thereon,  the  time  of  levying  the  r.;s.  <  cq 
same,  with  an  inventory  of  the  articles  levied  on.  If  the 
articles  are  numerous,  they  may  be  enumerated  on  a  separate 
paper,  which  should  be  attached  to  the  execution,  and  the  officer, 
by  an  indorsement  on  the  execution  of  the  time  of  the  levy,  should 
refer  to  such  annexed  inventory.^ 

§  1084.  The  constable  may,  like  the  sheriff,  call  a  jury  to  try 
the  title  of  any  claimant  to  the  property  levied  on  by  him,  and 
with  the  like  effect.  Six  jurymen  would  seem  to  be  sufficient  in 
such  case.^  And  he  may  also,  like  the  sheriff,  take  a  receiptor  for 
the  property  seized  ;  and  he  has  the  same  rights  in  respect  thereto, 
as  the  sheriff  in  similar  cases,  except  that  he  must  demand  the 
property  of  the  receiptor  within  the  life  of  the  execution,  otherwise 

1  L   1831    0.  300,  §  39.  ^  3  K.  S.  448,  §  1317 ;  Cow.  Tr.  546. 

2  3  E  S  450   S  145.  ^  Ante,  §  446  ;  Piatt  v.  Sherry,  7  Wend- 
8  2  Cow    Tr    545.'     [See    Code    Civ.  236 ;  Curtis  v.  Patterson,  8  Cow. 

Proo.   8  3040.]  65  jTownsend  v.  Phillips,  10  Johns. 

4  Chapman  v.  Fuller,  7  Barb.  70.  98. 
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his  lien  is  gone,  and  he  cannot  maintain  an  action  upon  such  re- 
ceipt.i 

§  1085.  Immediately  after  a  levy,  the  constable  shall  give  public 
notice  by  advertisement,  signed  by  liimself,  and  put  up  in  three 
public  places  in  the  city  or  town  vi^here  such  goods  and  chattels 
shall  have  been  taken,  of  the  time  and  place  within  such  city  or 
town,  when  and  where  they  will  be  exposed  for  sale.  Such  notice 
shall  describe  the  goods  and  chattels  taken,  and  shall  be  put  up  at 
least  six  days  before  the  time  appointed  for  the  sale.^  Thougli 
the  statute  requires  that  the  notice  shall  be  posted  immediately 
after  the  levy  is  made,  yet  if  it  is  posted  in  sufficient  time  to  make 
sale  in  pursuance  thereof,  before  the  return  day  of  the  execution, 
it  will  be  sufficient.  The  notice  must  be  posted,  and  the  sale 
must  be  had,  in  the  town  where  the  goods  are  taken,  and  can- 
not as  in  the  case  of  a  sale  by  the  sheriff  be  made  in  any  town 
in  the  county .^  The  powers  and  duties  of  the  constable  upon 
the  sale,  are  the  same  as  those  of  sheriff,  on  the  sale  of  goods 
on  execution.*  No  constable  or  other  officer  shall  directly  or 
indirectly  purchase  any  goods  or  chattels  at  any  sale  made  by 
him  upon  execution,  but  every  such  purchase  shall  be  absolutely 
Yoid.^  If  no  bidders  attend  the  sale,  the  officer  shall  postpone  it, 
and  give  notice  to  the  plaintiff,  who  should  attend  and  bid  him- 
self, and  if  he  do  not  the  constable  is  justified  in  returning  that 
the  property  remains  on  his  hands  for  want  of  bidders ;  and  so  he 
would  be  excused,  if  he  could  not  sell  the  property  but  at  a  great 
sacrifice.  Yet  after  such  return  he  must  proceed  to  sell  at  the 
first  opportunity.^ 

§  1086.  If  the  constable  has  not  before  the  retm-n  day  made  the 
*i.fim  *  whole  amount  of  tlie  execution,  or  arrested  the  defendant,'^ 
if  it  be  against  the  body,  the  execution  may  from  time  to 
time  be  renewed  by  the  justice  issuing  the  same,  bj'  an  indorse- 
ment thereon,  signed  by  him,  and  dated  of  the  day  when  renewed.^ 
Such  execution  may  be  renewed,  although  there  has  been  a  levy  of 
sufficient  ])roperty  to  satisfy  it,  if  there   has   not  been   sufficient 

1  Brown  V.Cook,  9. Johns.  361;  Bui-rell  Wond.    563;    Piatt    v.   Sherry,   7 

V.  Aclwr,  23  Woiid.  606.  Wend.  237.  | 

2  3  B.  S.  448,  §  131 ;   [Code  Civ.  Proc,      3  2  Cow.  Tr.  547. 

§   302'.).     Sec    Hunt    v.   Barry,    16  *  Ante,  §  478,  et  seq. 

Civ.  Proc,  364;  Wylici  v.  Hyde,  13  6  3  R.  g.  44s,  §  133. 

.Johns.  249 ;  Townsend  v.  Phillips,  "  Pixley  v.  Butts,  2  Cow.  421. 

10  Johns.  98 ;   Brown   v.  Cook,  9  '  2  Cow.  Tr.  511. 

Johns.  361;  Havens  v.  (lordon,  5  8  3  r.  g.  443,  §  128. 

Hun,    178  ;    Harvey    v.    Lan(>,    12 
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time  to  make  sale  before  the  return  day  ;  i  and  it  has  been  held  that 
it  may  be  renewed  on  the  last  day,  so  as  to  retain  the  lieu  of  the 
levy  when  the  property  could  not  be  sold  for  waut  of  bidders.^ 
And  it  may  be  renewed  at  any  time  after  the  return  day,  and  as 
often  as  necessary .^  It  lias  been  determined  that  the  limitation  in 
the  Revised  Statutes  concerning  the  issuing  of  executions,  applies 
to  the  issuing  thereof  solely,  and  not  to  the  renewal  of  such  execu- 
tions, and  that  where  an  execution  liad  been  duly  issued  and 
returned  unsatisfied,  it  might  be  renewed  by  tlie  justice  after  the 
two  years  from  tlie  rendition  of  the  judgment  had  elapsed.  But 
it  is  intimated  in  tlie  opinion  of  the  court,  tliat  as  the  Code  does 
not  provide  in  terms  for  the  renewal  of  an  execution,  but  limits 
the  time  of  issuing  one  to  five  years  from  tlie  entry  of  tlie  judg- 
ment, the  issuing  and  renewal  of  an  execution  probably  ougiit  to 
be  considered  as  one  and  tlie  same  thing,  and  it  would  be  held 
that  neither  could  be  done  after  five  years.*  If  the  renewal  is  not 
signed  by  the  justice,  it  is  void,  and  the  constable  acting  under  it 
will  be  a  trespasser.^  If  any  part  of  the  execution  has  been  sat- 
isfied, the  indorsement  of  renewal  shall  express  the  sum  due  on 
the  execution;  though  if  it  does  not  the  constable  will  not  be  a 
trespasser,  if  he  does  not  seek  to  collect  more  than  the  sum  dne.^ 
Every  such  indorsement  shall  be  deemed  to  renew  the  execution 
in  full  force  in  all  respects  for  sixty  days  from  the  date  of  the 
renewal.''  Before  the  execution  is  renewed,  the  constable  should 
make  the  proper  return  thereto,  that  he  can  find  no  goods  or 
chattels  of  the  defendant  in  liis  county  whereof  to  make  the 
amount  of  the  execution  ;  or  if  the  execution  is  against  the  body, 
that  the  defendant  cannot  be  found  in  the  county  ;  or  if  a  levy  has 
been  made  on  apart  realized,  he  should  state  how  much  and  return 
that  he  could  find  no  goods  of  the  defendant  to  make  the  balance  ; 
or  that  he  has  levied  on  goods  and  chattels  of  the  defendant  but 
that  they  remain  in  his  hands  unsold  for  want  of  bidders. 

§  1087.  Where  the  execution  is  against  the  body,  the  constable  is 
*  bound,  first  to' search  for  property  before  he  takes  the  body,   pj^gi 
and  he  has  a  reasonable  time  to  make  such  search.*     If  the 
defendant  declares  that  he  has   no  property,  the   constable   may 

1  The  People  v.  Hopson,  1  Denio,  574,  trander  v.  Walter,  2  Hill,  329. 

2  Chapman  v.  Fuller,  7  Barb.  70.  «  Ostrander  v.  Walter,  2  Hill,  329. 

3  Visger  v.  Ward,  1  Wend.  551 ;  2  Cow.      '  3  B.  S.  448,  §  129  ;  [Code  Civ.  Proc, 

Tr.  511.  §  3027.] 

«  Morse  v.  Gould,  11  N.  Y.  281.  8  HoUister  v.  Johnson,  4  Wend.  639; 

'  Barhydt  v.  Valk,  12  Wend,  145 ;  Os-  Barhydt  v.  Valk,  12  Wend.  148. 
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arrest  him  at  once,  without  seeking  for  any.  But  if,  without 
seeking  for  property  or  inquiring  of  the  defendant  for  any,  he 
arrests  him,  he  does  it  at  his  peril,  and  is  liable  if  it  appears  that 
with  reasonable  diligence  lie  might  have  found  property. ^  Where 
the  defendant  sues  for  such  arrest,  he  must  show  that  there  was 
property  clearly  subject  to  the  execution,  and  that  the  constable 
had  due  notice  of  it.^  If  the  constable  in  such  case  can  find  no 
property,  or  if  he  has  found  some  and  duly  sold  it,  and  there  still 
remains  a  balance  due  on  the  execution,  he  shall  take  the  body  of 
the  defendant  and  convey  hiin  to  the  common  jail  of  the  city  or 
county,  the  keeper  whereof  is  required  to  keep  such  person  in  safe 
custody  in  jail  until  the  debt  is  paid,  or  he  is  thence  discharged 
according  to  law.^  Though  the  constable  have  until  the  return 
day,  to  execute  the  execution  against  the  body,  yet  if  he  arrest  the 
defendant  before,  and  suffer  him  to  go  at  large,  it  will  be  an 
escape,  though  he  have  him  on  the  return  day.* 

§  1088.  In  serving  any  warrant  or  execution  for  a  forfeiture  or 
penalty  on  a  conviction  before  a  justice  under  any  statute,  the 
officer  may  break  open  doors  to  make  a  levy  or  to  arrest  the 
defendant,  if  necessary,  after  a  demand  that  they  be  opened,  and  a 
refusal.^  And  when  an  arrest  is  made,  if  the  warrant  so  require, 
he  shall  carry  the  defendant  to  the  county  jail,  there  to  be  detained 
during  the  time  mentioned  in  said  warrant.  When  the  constable 
shall  collect  any  money  on  such  warrant  or  execution,  he  shall  pay 
the  same  to  the  justice  at  the  time  he  makes  return  to  the  warrant, 
the  same  as  on  executions  in  civil  matters,  unless  otherwise  pro- 
vided by  statute. 

§  1089.  Whenever  any  recovery  shall  be  had  before  a  justice  of 
the  peace,  for  any  penalty  or  forfeiture  incurred  by  violating  any 
provision  contained  in  the  ninth  title  of  the  twentieth  chapter  of 
the  first  part  of  the  Revised  Statutes,  which  is  entitled  "Of  excise 
and  the  regulation  of  taverns  and  groceries;"  or  for  any  penalty 
or  forfeiture  incurred  in  violating  any  provision  contained  in  the 
eleventh  title  of  the  same  chapter,  relating  to  fisheries,  execution 
shall  issue  thereon  immediately,  and  the  justice  shall  indorse  upon 
such  execution,  the  cause  for  which  such  judgment  was  rendered; 
and  in  case  no  goods  or  chattels  can  be  found  to  satisf}"  such 
execution,    the    constable    having   the    same    shall     commit   such 

1  HolliatHr  v.  Johnson,  4  Wond.  639.  ■>  Pulvor  v.  Mclntyre,  13  John.  503. 

2  Barhydt  v.  Vu,lk,  12  Wond.  145.  6  2  Cow.  Tr.  322. 
0  3  E.  S.  448,  §  134.     [See   Code  Civ. 

Proc,  §  3032.] 
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defendant  to  the  jail  of  the  couiily,  and  *  shall  deliver  to  the   r*.  i  t;o 
keeper  thereof,  a  certified  copy  of  such  execution  and  in- 
dorsement   by    virtue   of    which    such    keeper   shall   detain    such 
defendant  for  a  period  not  exceeding  sixty  daj's,  without  allowing 
hiiu  the  beuefic  of  the  liberties  of  the  jail. 

§  1090.  A  constable,  as  has  already  been  seen,  cannot  levy,  or 
sell,  or  arrest  a  defendant,  ou  an  execution  after  the  return  day, 
unless  it  has  been  duly  renewed  ;  nor,  in  such  case,  can  he  do  any 
act  under  the  renewed  execution,  after  the  expiration  of  the  time, 
or  times,  for  which  the  same  may  have  been  renewed.^  But  if  the 
execution  be  against  the  body,  and  the  defendant  has  been  duly- 
arrested  thereon,  and  escapes  without  tlie  knowledge  or  assent  of 
the  officer,  he  may  be  retaken  after  such  time  expires. 

§  1091.  Whether  the  constable  has  collected  the  whole  or  any 
part  of  the  execution,  or  he  can  find  no  goods,  or  whether  lie  has 
or  has  not  arrested  the  defendant,  it  is  his  duty  to  return  the 
execution  by  the  return  day,  to  the  justice  who  issued  the  same, 
and  pay  to  him  the  debt  or  damages  and  costs  levied,  or  so  much 
thereof  as  he  may  have  collected,  returning  the  overplus,  if  any^ 
to  the  person  against  whom  the  execution  was  issued.^  If  a  con- 
stable neglect  to  return  an  execution  within  five  days  after  tlie 
return  day  thereof,  the  part_v  iu  whose  favoi-  the  same  vv-as  issued 
may  maintain  an  action  of  debt  against  such  constable,  aiid  shall 
recover  therein  the  amount  of  the  execution,  with  interest  from 
the  time  of  the  rendition  of  the  judgment  upon  which  the  same 
was  issued  ;  and  if  a  judgment  be  obtained  in  such  suit  against  the 
constable,  execution  shall  immediately  issue  tliereou.^  The  con- 
stable ma}'  show  by  parol  that  he  has  returned  an  execution,  when 
sued  for  neglect,  thouglt  the  justice  has  not  entered  it  iu  his 
docket.-"^ 

§  1092.  If  the  constable  has  made  nothing  on  the  execution,  he 
should  return  that  the  defendant  has  no  goods  or  chattels  in  his 
county,  whereof  he  can  make  the  amount  of  the  execution,  or 
simply  "  nulla  bona."  If  he  has  made  the  whole  or  any  part  of 
the  moneys,  he  shall  pay  the  same  to  the  justice  who  issued  tlie 
execution,  and  make  return  tliat  he  has  collected  the  amount  of 
the  execution,  or  simply  "satisfied."  If  only  apart  of  the  monej^s 
is  made,  he  shall  state  how  much  he  has  collected,  and  that  the 


1  2  R.  S.  4.50,  §  145;  [Code  Civ.  Proc,      »  3  E.  S.  449,  §  143.     [See  Code  Cm 

§  3040.J  Proc,  §  3039.] 

s  [See  Code  Civ.  Proc,  §  3040.]  «  James  v.  Hartney,  6  Hill 487. 
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defendant  has  no  goods  or  chattels  whereof  to  make  the  balance 
of  the  moneys.  If  the  constable  have  two  executions  against  the 
same  defendant,  levied  at  the  same  time,  and  there  is  not  suffi- 
*4.fi^1  ^i^nt  realized  to  pay  all,  ho  must  pay  dollar  for  dollar  on 
*  each  execution,  until  the  smaller  execution  is  paid,  and 
then  apply  the  balance  on  the  larger  execution.  They  are  not  in 
such  case  to  be  paid  in  proportion  to  the  amounts  of  the  executions, 
but  equally.^  After  a  constable  has  returned  an  execution  "  satis- 
fied "  by  sale,  he  cannot  afterwards  amend  that  return  by  a  supple- 
mentary indorsement  on  the  execution  that  he  has  been  sued  and 
a  recovery  had  against  him  for  the  property.^ 

§  1093.  Any  constable  to  whom  any  execution  shall  have  been 
issued  and  delivered,  and  whose  term  of  office  shall  expire  before 
the  time  within  which  the  collection  or  return  of  such  execution  is 
required  by  law,  shall  and  may  proceed  in  all  matters  relative  to 
such  execution,  in  the  same  manner  as  if  the  term  of  office  of  such 
constable  had  not  expired.^ 

§  1094.  When  there  is  an  appeal  from  a  justice's  judgment,  after 
execution  issued,  the  constable  holding  the  execution  shall,  on  being 
served  with  a  copy  of  the  undertaking  on  the  appeal,  certified  by 
the  justice,  stay  all  proceedings  on  the  execution.*  If,  however,  he 
has  made  a  levy,  or  arrested  the  defendant,  before  he  is  so  served 
with  the  copy  of  the  undertaking,  he  is  not  to  release  either,  but 
is  to  retain  the  prisoner  or  the  goods  levied  on,  until  the  decision 
of  the  appeal. 

§  1095.  When  the  execution  is  on  a  judgment  in  replevin,  and 
directs  a  delivery  of  the  property  taken,  it  will  be  the  duty  of  the 
constable  to  demand  the  property  of  the  party  holding  it,  or  if  it 
can  be  reached,  seizing  it  and  delivering  it  to  the  party  entitled 
thereto.  If  the  party  holding  the  property  refuses  to  deliver  it. 
and  secretes  it  in  his  dwelling  and  refuses  admittance  to  the  officer, 
it  is  doubtful  whether  he  can,  after  demand  and  refusal,  forciblj- 
enter  to  take  the  property.  The  safer  course  for  the  constable 
will  be  not  to  resort  to  violent  measures;  and  if  lie  cannot  come 
at  the  property,  then  to  collect  the  amount  directed  to  be  collected 
in  such  case,  and  if  the  party  has  no  property,  to  return  the  facts 
and  leave  the  party  entitled  to  the  property  to  his  remedy  on  the 
undertaking. 

§  1096.  Whenever  any  execution  issued  upon  a  judgment  ob- 

1  Campbell  v.  Ruger,  1  Cow.  215.  »  3  E.  S.  461,  §  208;  [Code  Civ.  Proo., 

2  Koss  V.  HiokB,  11  Barb.  481.  §  3042.] 

4  Code,  §357;  [Code Civ.  Proo.,§  3051.] 
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tained  in  any  court  in  the  city  of  New  York  for  work,  labor  or  ser- 
vices done  or  performed  by  any  female  employee  when  such  amount 
does  not  exceed  the  sum  of  fifty  dollars,  exclusive  of  costs,  [no 
property  of  the  defendant  is  exempt  from  levy  and  sale,  by  virtue 
of  an  execution  against  property,  issued  thereupon ;  and,  if  such 
an  execution  is  returned  wholly  or  partly  unsatisfied,  the  clerk 
must,  upon  the  application  of  the  plaintiff,  issue  an  execution 
against  the  person  of  the  defendant,  for  the  sum  remaining  un- 
collected. A  defendant,,  arrested  by  virtue  of  an  execution  so 
issued  against  his  person,  must  be  actually  confined  in  the  jail, 
and  is  not  entitled  to  the  liberties  thereof;  but  he  must  be  dis- 
charged, after  having  been  so  confined  fifteen  days.  After  his 
discharge,  an  execution  against  his  person  cannot  be  issued  upon 
the  judgment,  but  the  judgment  creditor  may  enforce  the  judg- 
ment against  property,  as  if  the  execution,  from  which  the  judg- 
ment debtor  is  discharged,  has  been  returned  without  his  being 
taken.^] 

1  [Code  Civ,  Proc,  §  3221.] 
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CHAPTER  IX. 

DUTIES  OF  CONSTABLES  IN  SPECIAL  PROCEEDINGS. 
1.  IN  BASTAKDY  CASES. 

§  1097.  Ifany  woman  shall  be  delivered  of  a  bastard  child,  which 
shall  be  chargeable  or  likely  to  become  chargeable,  to  any  county, 
city  or  town ;  or  shall  be  pregnant  of  a  child  likely  to  be  born  a 
bastard,  and  to  become  chargeable  to  any  county,  city  or  town,  the 
superintendents  of  the  poor  of  the  county,  or  any  of  them,  or  the 
overseers  of  the  poor  of  the  town  or  city,  or  any  of  them,  where  such 
woman  shall  be,  shall  apply  to  some  justice  of  the  same  county  to 
make  inquiry  into  the  facts  and  circumstances  of  the  case.^ 

§  1098.  Such  justice  shall,  by  examination  of  such  woman  on 
oath,  and  upon  such  other  testimony  as  ma)^  be  offered,  ascertain 
the  father  of  such  bastard,  or  of  such  child  likely  to  be  born  a  bas- 
tard ;  and  shall  thereupon  issue  his  warrant,  directed  to  any  con- 
stable of  the  county,  commanding  him  forthwith  to  apprehend  such 
reputed  father,  and  to  bring  him  before  such  justice,  for  the  pur- 
pose of  having  an  adjudication  respecting  the  filiation  of  such  bas- 
tard, or  of  such  child  likely  to  be  born  a  bastard.^  The  warrant  is 
not  required  to  be  under  seal.^  The  warrant  cannot  be  executed 
by  the  sheriff  of  the  county.  It  must  be  directed  and  delivered  to 
any  constable  of  the  county. 

§  1099.  The  constable  to  whom  such  warrant  shall  be  delivered 
for  execution,  shall  immediately  apprehend  such  reputed  father 
and  bring  him  before  such  justice.  The  warrant,  however,  con- 
tinues in  force  until  it  is  fully  executed ;  and  if  the  party,  after 
arrest,  is  allowed  to  go  at  large  or  escapes,  he  may  be  again  arrested. 
The  proceedings  are  quasi  criminal  in  their  character,  but  it  is  not 
conceived  that  the  officer  liolding  the  warrant  would  be  authorized 
in  executing  the  same  like  criminal  process.  The  safer  course 
will  be  for  the  officer  to  proceed  upon  the  warrant  as  upon  pro- 
cess for  the  arrest  of  the  defendant  in  a  civil  action.     The  warrant 

I  2  E.  S.  907,  §  5;  [Code  Grim.  Proo.,     2  2  R.  S.  907,  §  6;  [Code  Crim.  Proc, 
§  840,]  §  841.] 

8  Miilett  V.  Baker,  42  Barb.  215. 
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may  be  executed  ia  any  *part  of  the  countj',  luid  in  the  day   poj^„. 
or  night,  but  not  upon  Sunday  ;  and  the  door  of  the  defend"  "- 
ant's  dwelling  house  cannot  be  broken  open  to  arrest  him  in  the 
first  instance.     But  it  is  otherwise  if,  after  due  arrest,  he  shall  have 
escaped. 

§  1100.  If  the  person  charged  as  such  reputed  father  shall  be, 
or  reside,  in  any  otlier  county  of  ihe  state  than  that  in  which  such 
Avarrant  issued,  the  justice  issuing  the  same  shall,  in  writing, 
thereon  direct  the  sum  in  which  any  bond  shall  be  taken  of  the 
person  so  charged;  and  it  shall  be  the  duty  of  the  constable,  or 
other  proper  officer  having  the  same,  to  carry  it  to  some  justice  of 
the  city  or  county  wherein  such  person  resides,  or  can  be  found. 
*The  justice  to  whom  the  same  shall  be  presented,  on  proof  being 
made  to  him  of  the  handwriting  of  the  justice  wlio  issued  sucli 
warrant,  shall  indorse  his  name  thereon,  with  an  authority  to 
arrest  such  person  in  the  county  wliere  the  justice  so  indorsing 
shall  reside ;  which  shall  be  a  sufficient  authority  to  the  person 
bringing  such  warrant,  and  to  all  others  to  whom  it  was  originall}' 
directed,  to  execute  the  same  in  the^county  where  it  was  indorsed.^ 

§  1101.  Upon  the  person  so  charged  being  appreliended,  he 
shall  be  carried  before  the  justice  who  indorsed  the  said  warrant, 
or  some  other  justice  of  the  same  county,  who  may  take  from 
such  person  a  bond  to  the  people  of  this  state,  with  good  and 
sufficient  sureties,  in  the  sum  so  directed  in  the  said  warrant,  with 
condition  to  indemnify  the  county,  and  town  or  city,  where  tlie 
said  bastard  shall  have  been  born,  or  where  tlie  woman  likely  to 
liave  such  bastard  shall  be,  and  every  other  county,  town  or  city 
which  may  have  incurred  any  expense  or  may  be  put  to  auy  ex- 
pense, for  the  support  of  such  child,  or  of  its  mother  during  her 
confinement,  and  recovery  therefrom,  against  all  such  expenses,  and 
to  pay  the  costs  of  apprehending  such  father,  and  of  any  order  of 
filiation  that  may  be  made  ;  or  such  justice  may  take  from  the  per- 
son so  charged  and  apprehended,  a  bond  as  aforesaid,  in  the  sum 
directed  on  said  warrant,  with  good  and  sufficient  sureties,  condi- 
tioned that  such  person  will  appear  at  the  next  court  of  sessions  to  be 
holdeninthe  county  where  such  warrant  was  originally  issued, 
and  not  depart  the  said  court  without  it-^  leave.^ 

§  1102.  Upon  a  bond  being  so  entered  into,  with  either  of  the 
conditions  aforesaid,  the  justice  taking  the  same  shall  dischaige 

1  2  K.  S.  907,  S  7:  [Code  Crim.  Proc,      2  2  K.  S.  907,  §  8;  [Code  Grim.  Proc, 
8  843  1  §  844] ;  The  People  v.  Meighan,  1 

^  bill  398. 
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the  person  so  apprehended  from  the  arrest,  and  shall  indorse  upon 
the  warrant  a  certificate  to  that  effect.  He  shall  deliver  the  war- 
rant, with  the  bond  so  taken  by  him,  to  the  constable  who  brought 
^r,f,-,  such  warrant,  who  *shall  deliver  the  same  to  the  justice 
who  granted  the  same,  who  shall  proceed  thereupon  in  the 
same  manner  as  if  such  bond  had  been  taken  by  him.^ 

§  1103.  Every  constable  or  other  officer  to  whom  any  bond  of 
the  putative  father  of  a  bastard,  or  of  a  child  likely  to  be  born  a 
bastard,  taken  out  of  the  county  where  the  warrant  was  issued, 
shall  be  deliverd  as  hereinbefore  directed,  who  shall  neglect  or  re- 
fuse to  deliver  the  same  to  the  justice  who  issued  such  warrant, 
within  fifteen  days  after  the  receipt  of  the  same,  shall  forfeit  the 
sum  of  twenty-five  dollars,  to  be  sued  for  and  recovered  by  and  iif 
the  name  of  any  overseers  of  the  poor,  or  county  superintendents, 
at  whose  instance  the  said  warrant  was  issued.^ 

§  1104.  If  the  person  so  charged  and  apprehended  shall  not  exe- 
cute the  bond  so  required,  with  one  or  other  of  the  conditions  afore- 
said, to  the  satisfaction  of  the  justice  before  whom  he  shall  be 
brought,  then  the  constable  or  other  proper  officer  having  such 
warrant,  shall  take  the  person  so  apprehended  before  the  justice 
who  originally  issued  the  warrant.^ 

§  1105.  If  any  justice  who  shall  have  issued  any  warrant  for 
the  apprehension  of  the  father  of  a  bastard,  or  of  a  child  likely  to 
be  born  a  bastard,  shall  have  died,  vacated  his  office,  or  be  absent, 
on  the  return  of  such  warrant,  the  constable  who  ma)'-  apprehend 
such  father  shall  convey  him  before  some  other  justice  of  the  same 
town,  who  shall  have  the  same  authority  to  proceed  thereon  as 
the  justice  who  issued  such  warrant.*  In  such  case  the  con- 
stable's return  to  the  warrant  should  show  the  death,  vacancy,  or 
absence  of  the  justice  who  issued  the  warrant,  before  any  other 
justice  should  take  cognizance  of  the  matter. 

§  1106.  During  the  examination  of  the  person  charged,  and 
until  such  person  shall  be  discharged  by  the  justice  before  whom 
the  examination  is  had,  he  shall  remain  in  the  custody  of  the  con- 
stable who  apprehended  him,  unless  a  bond  shall  have  been  taken 
for  his  appearance,  as  provided  by  statute  ;  and  when  committed 
to  any  jail  by  the  order  of  such  justice,  he  shall  be  confined  therein, 

1  2  E.  S.  908,  §  9;  [Code  Orlm.  Proc,      "  2  K.  S.  908,  §  10;  [Code  Crim.  Proc, 

§  845-]  §  846.] 

2  2B.  S.  919,  §  70;  [3  id.,  8th  ed.,  p.      *  2  E.  S.  919,  §  72;  [Eepealed  by  L. 

2214,  §  69.]  1886,   c.    593.      See    Code    Crim. 

Proc,  §  847.] 


DUTIES    OF   CONSTABLES   IN   SPECIAL   PEOCEEDINGS.  545 

without  being  let  to  bail,  and  without  being  entitled  to  the  liber- 
ties thereof.^ 

§  1107.  In  making  any  examination  in  such  case,  the  justice  or 
justices  may  compel  the  mother  of  the  bastard  so  chargeable  or 
likely  to  become  chargeable,  or  a  woman  pi-egnant  with  child  likely 
to  be  born  a  bastard  and  to  become  so  chargeable,  to  testify  and  dis- 
close the  name  *of  the  father  of  such  bastard  child  ;  and  r^^f.^ 
in  case  of  her  refusal  may,  after  the  expii-ation  of  one  month 
from  the  time  of  her  delivery,  if  she  shall  be  sufficiently  recover- 
ed, commit  her  to  the  common  jail  of  the  county  by  warrant  under 
his,  or  the  hands  of  such  justices,  in  which  tlie  cause  of  the  com- 
mitment shall  be  distinctly  set  forth,  there  to  remain  until  she  shall 
testify  and  disclose  the  name  of  such  father.^  In  executing  the 
warrant  or  order  of  commitment  in  such  case  the  powers  of  the  con- 
stable are  the  same  as  in  making  the  arrest,  or  committing  the 
father  of  suck  bastard  to  prison.  The  manner  in  which  the 
father  and  mother  of  a  bastard  shall  be  committed  to  jail  and  con- 
fined therein,  and  how  and  when  they  may  be  discharged  there- 
from, will  be  found  under  the  duties  of  sheriffs  as  keepers  of  jails 
in  criminal  cases.^ 

2.    IN  CASES  OP  LUNACY. 

§  1108.  In  case  of  the  refusal  or  neglect  of  any  committee  of  any 
lunatic,  who  has  become  furiously  mad,  or  so  far  disordered  in  his 
senses  as  to  endanger  his  own  person,  or  the  person  or  property  of 
others,  if  permitted  to  go  at  large,  or  of  his  relations,  to  confine  and 
maintain  such  person,  in  such  manner  as  shall  be  approved  by  the 
overseers  of  the  poor  of  the  city  or  town  ;  or  where  there  is  no  com- 
mittee or  relative  of  sufficient  ability,  it  shall  be  the  duty  of  the 
overseers  of  the  poor  of  the  city  or  town  where  any  lunatic  or  mad 
person  shall  be  found,  to  apply  to  any  two  justices  of  the  peace  of  the 
same  city  or  town,  who,  upon  being  satisfied  upon  examination,  that 
it  would  be  dangerous  to  permit  such  lunatic  to  go  at  large,  shall  issue 
their  warrant,  directed  to  the  constables  and  overseers  of  the  poor  of 
such  city  or  town,  commanding  them  to  cause  such  lunatic  or  mad 
person  to  be  apprehended,  and  to  be  safely  locked  up  and  confined 

1  2  E.  S.  909,  §  17 ;  [Code  Grim.  Proc,  2  2  E.  S.  910,  §  20;  [Code  Crim.  Proc., 
§  853.]  §  856.] 

3  Ante,  §§  240,  et  seq. 

a  [The  entire  title  of  the  Revised  this  matter  is  now  governed  en- 
Statutes  upon  which  this  division  tirely  by  the  Code  of  Civil  Pro- 
of this  chapter  was  founded  was  cedure.  See  Section  2320,  et  seq.^ 
repealed  by  L.  1880,  c.  245,  and  and  various  statutes  cited.] 
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in  such  secLire  place  as  may  be  ijrovidecl  by  the  overseers  ni  the  poor 
to  whom  tlie  same  shall  be  directed.^ 

§  1109.  Any  two  justices  of  the  peace  of  the  city  or  town  where 
any  such  lunatic  or  mad  person  shall  be  found,  may,  without  the 
application  of  any  overseers  of  the  poor,  and  upon  their  own  view, 
or  upon  the  information  or  oath  of  others,  whenever  they  deem  it 
necessary,  issue  their  warrant  for  the  apprehension  and  confinement 
of  such  lunatic  or  mad  person  as  aforesaid.^ 

§  1110.  Such  warrants  are  to  be  directed  to  the  constables  and 
overseers  of  the  poor  of  tlie  cit)^  or  town  where  such  lunatic  is. 
This  does  not  require  that  all  such  officers  of  such  city  or  town 
should  unite  in  the  execution  of  the  warrant.  It  will  be  sufficient, 
*4fi81  ^^  ^^  ^^  *  delivered  to  any  one  of  such  constables.  He  may 
make  the  arrest  of  such  lunatic,  and  deliver  him  into  cus- 
tody and  safe  keeping  at  the  place  provided  by  the  overseers  of 
the  poor  to  whom  the  same  shall  be  also  directed.  The  arrest 
should  be  made  as  upon  a  warrant  in  a  civil  action. 

§  1111.  It  shall  be  the  duty  of  the  overseers  of  the  poor  to 
whom  such  wanant  shall  be  directed  to  procure  a  suitable  place  for 
the  confinement  of  such  lunatic.^  Such  place  shall  be  within  the 
town  or  city  of  which  such  overseers  may  be  officers,  or  within 
the  county  in  which  such  city  or  town  may  be  situated,  or  in  the 
county  poor-house  in  those  counties  where  such  houses  are  estab- 
lished, or  in  such  private  or  public  asylum  as  may  be  approved  by 
any  standing  order  or  resolution  of  the  supervisors  of  the  county 
in  which  such  city  or  town  may  be  situated,  or  in  the  lunatic 
asylum  in  the  city  of  New  York.*  But  no  such  lunatic  shall  be 
committed  as  a  disorderly  person,  to  any  prison,  jail,  or  house  of 
correction,  or  confined  therein  unless  an  agreement  shall  have  been 
made  for  that  purpose  with  the  keepers  thereof  ;  or  in  an}^  other 
way,  than  as  herein  directed.^  And  no  such  lunatic  shall  be 
confined  in  the  same  room  with  any  person  charged  with  or  con- 
victed of  any  crime ;  nor  shall  any  such  person  be  confined  in 
any  such  place  more  than  ten  daj^s,  and  if  he  continue  furiously 
mad  or  dangerous,  he  shall  be  sent  within  ten  days  to  the  state 
lunatic   asylum,  or  to  sucli  public  or  private  asylum  as  may  be 

1  2  E.  S.    883,   §   4.      [Soe   L.   1874,  o.      »  2  K.    S.    883,  §   5.     13  id.,   8th   ed   p. 

446,  tit.  I.,  art  3,  §  37;  3  R.S,,  8th  2153,  §  5.] 

ed.,  21B2,  §  37.   See  editorial  note,  *  2  K.   S.  883,  §  4.      ISee  3  K   S    8th 

id.,  p.  2155.]  ed.,  p.  2153,  s  4. 1 

2  2  E.  S.   883,  §  8.     [3  id.,  8th  ed.,  p.  6  2  E.  S.  883,   §  6.     [3  id.,   8th  ed    D 

2154,  §  8.]  2154,  §  6.]  ^'  ^ 
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approved  by  a  standing  order  or  resolution  of  the  supervisors  of 
the  county .1 

§  1112.  Any  overseer  of  the  poor,  constable,  keeper  of  a  jail 
or  other  person,  who  shall  confine  any  sucli  lunatic  or  mad  person, 
in  any  other  manner  or  in  any  other  place  than  such  as  are  herein 
prescribed  shall  be  deemed  guilty  of  a  misdemeanor;  and  on  con- 
viction shall  be  liable  to  a  fine  not  exceeding  two  hundred  and  fifty 
dollars,  or  to  imprisonment  not  exceeding  one  year,  both,  or  in  the 
discretion  of  the  court  before  which  the  conviction  shall  be  liad.^ 

3.    HABITUAL    DRUNKARDS. 

§  1113.  Any  person  designated  by  the  overseers  of  the  poor  of 
any  town,  in  the  manner  provided  by  statute,  as  an  habitual  drunkard 
may  apply  to  any  justice  of  the  peace  of  the  city  or  town  in  which 
the  person  so  designated  resides,  for  process  to  summon  a  jury  to 
try  and  determine  such  fact  of  drunkenness.^ 

§  1114.  On  such  application,  the  justice  shall  immediately  give 
*notice  thereof,  in  writing,  to  the  overseers  of  the  poor,  r^^Ann 
specifying  the  time  and  place  where  the  parties  shall  meet 
for  the  trial  of  such  fact,  and  shall  issue  a  venire  to  any  constable, 
to  summon  a  jury  of  twelve  persons,  competent  to  serve  on  juries, 
to  appear  at  the  said  time  and  place  for  the  jjurpose  of  trying  the 
said  fact.* 

§  1115.  Such  jury  shall  be  summoned,  returned,  and  six  of  them 
shall  be  balloted  for  by  such  justice,  and  shall  be  sworn  well  and 
truly  to  try  the  fact  of  the  alleged  drunkenness,  in  the  same  man- 
ner as  for  the  trial  of  issues  in  suits  brought  before  a  justice  of  the 
peace  ;  and  witnesses  shall  be  summoned,  and  their  attendance  and 
testimony  enforced,  and  they  shall  be  sworn  and  examined  before 
the  said  jury  in  the  like  manner. ^ 

§  1116.  If  a  judgment  is  rendered  for  either  party  for  the  costs 
of  the  proceeding,  the  justice  shall  issue  execution  thereon,  and 
the  constable  to  whom  the  same  is  directed  and  delivered,  shall 
execute  the  same  in  the  like  manner  as  executions  in  civil  cases.^ 

4.    IDLE  AND  TRUANT  CHILDREN. 

§  1117.  It  shall  be  the  duty  of  all  police  officers  and  constables, 
who  shall  find  any  child  between  the  ages  of  five  and  fourteen 
years,  having  sufficient  bodily  health  and  mental  capacity  to  attend 

1  2  K.  S.  889,  §   35.     [3  N.  Y.  E.  S.,  p.     ^  2  K.  S.  901,  §  4;  [3  id.,  8th  ed.,  p. 

2157,  §  8.]  2209,  §  4.] 

2  2  E.  S.  884,  §  11 ;  [3  N.  Y.  E.  S.,  18th     6  2  E.  S.  902,  §  5 ;  [3  id.,  8th  ed.,  p. 

ed.,  p.  2157,  8  10.]  2209,  §  5.] 

8  2  E.  S.  901,  §  3;    [3  id.,  Sth  ed.,  p.      «  2  E.  S.  902,  §§  8,  9;  [3  id.,  8th  ed., 
2209,  §  3.]  p.  2209,  §§  8,  9.] 
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the  public  scliools,  found  wandering  in  the  streets  or  lanes  of  any- 
city  or  incorporated  village,  idle  and  truant,  without  any  lawful 
occupation,  to  make  complaint  to  a  justice  of  f,he  peace,  public 
magistrate,  or  justice  of  the  district  court  in  the  city  of  New  York, 
to  the  end  that  such  child  may  be  proceeded  against  according  to 
the  provisions  of  the  statutes.^  And  any  such  officer  shall  execute 
the  warrant  of  such  magistrate  requiring  him  to  bring  such  child 
before  the  magistrate  issuing  the  same,  for  examination ;  and  also 
anj'  warrant  for  commitment  he  may  make  for  confining  such 
child  in  any  place  that  may  be  provided  for  the  reception  of  such 
idle  and  truant  children  in  such  city  or  village. 

5.   HAWKERS  AND  PEDLBRS. 

§  1118.  Every  person  trading  as  a  hawker  and  pedler,  who  shall 
refuse  to  produce  a  license  as  a  hawker  and  pedler  to  any  officer 
or  citizen  who  shall  demand  the  same,  shall,  for  each  offence,  for- 
feit the  sum  of  ten  dollars,  to  the  overseers  of  the  poor  of  the  town 
in  which  the  demand  shall  be  made,  for  the  use  of  the  poor  there- 
in ;  and  any  such  offender,  who,  after  notice,  shall  refuse  or  neg- 
*d.7m  ^^'^^  ^"  P^y  the*  above  penalty,  shall  be  committed  by  the 
justice  before  whom  the  conviction  shall  be  had,  to  the  jail 
of  the  county  in  which  the  offence  shall  have  been  committed,  for 
the  term  of  one  raonth.^ 

§  1119.  Any  citizen  may  apprehend  and  detain  any  person 
who  shall  be  found  trading  as  a  hawker  or  pedler,  without  license, 
or  contrary  to  the  terms  of  his  license,  or  who  shall  refuse  to  produce 
his  license  in  violation  of  the  statute  ;  and  may  convey  the  offender 
before  any  justice  of  the  peace  in  the  town  or  county  in  which  he 
shall  be  apprehended.^ 

§  1120.  It  shall  be  the  duty  of  such  justice,  if  sufficient  license 
to  authorize  such  trading  be  not  produced  to  him,  and  the  fact  of 
trading  be  proved  to  him,  either  by  the  confession  of  the  person  so 
apprehended,  or  the  oath  of  competent  witnesses,  to  convict  the 
offender  of  such  offences  as  shall  be  so  confessed  or  proved  ;  and 
to  issue  his  warrant  on  each  conviction,  directed  to  some  constable 
of  the  county  in  which  the  conviction  shall  be  had,  commanding 
such  constable  to  cause  the  sum  of  twenty-five  dollars,  with  costs, 
not  to  exceed  five  dollars,  to  be  forthwith  levied  by  distress  and 

[L.  1878,  c.  404,  §  1,  as  amended  by       =  2  K.  S.  473,  §  8;  [2  id.,  8th  ed.,  p. 

L  1879  o.  240;  3  B.  S.,  8th  ed.,  1431,  §  8,  as  amended  by  L.  184, 

p.  2133.1  o-  70-1 

2  K.  S.  473,  §  7;  [2  id.,  8th  ed.,  p. 

1431,  §  7.] 
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sale,  at  public  vendue,  of  the  goods,  wares  and  merchandise  of  the 
offender.  The  moneys  collected  on  such  warrant,  exclusive  of  the 
costs,  shall  be  paid  by  the  justice  to  the  overseers  of  the  poor  of 
the  town  in  which  the  offence  shall  have  been  committed.^ 

§  1121.  Ko  costs  shall  be  allowed  to  the  defendants  in  any  such 
case,  if  it  shall  appear  that  before  the  commencement  of  the  pros- 
ecution, such  defendant  had  refused  to  produce  his  license,  or  to 
disclose  his  name  when  lawfully  required;  nor  in  such  case  shall 
the  defendant  be  entitled  to  main-tain  any  action  against  the  person 
prosecuting  him,  or  the  constable,  or  other  persons  by  whom  he 
ma}'  have  been  apprehended,  or  the  justice  issuing  any  warrant  or 
other  process  against  him,  or  before  whom  he  may  have  been 
tried,  for  any  of  their  acts  in  so  prosecuting  apprehending  or  try- 
ing him.^ 

6.  TJITOEE    THE    HIGHWAY    LAWS. 

§  1123.  The  justice  to  whom  any  complaint  shall  be  made  by 
any  overseer  or  highways  of  his  town,  that  any  person  has  incurred 
any  penalty  under  the  highway  laws  of  this  state,  shall  forthwith 
issue  a  summons  directed  by  any  constable  of  the  town,  requiring 
him  to  summon  such  delinquent,  to  appear  forthwith  before  such 
justice,  at  some  place  to  be  specified  in  the  summons,  to  show  cause 
why  he  should  not  be  fined  according  to  law  for  such  refusal  or 
neglect ;  which  summons  *sliall  be  served  personally,  or  by  r^Arj-i 
leaving  a  copy  at  his  personal  abode.^  But  as  the  proceed- 
ings are  summary,  tlie  officer  should  use  reasonable  diligence  to 
find  the  person  proceeded  against,  in  order  to  make  personal  ser- 
vice if  possible.  If  the  delinquent  is  a  corporation  the  summons 
may  be  served  in  the  manner  provided  by  law  for  the  service  of 
writs  or  summons  issuing  out  of  courts  of  record  against  cor- 
porations.* 

§  1123.  If  upon  the  return  of  such  summons,  no  sufficient  cause 
shall  be  shown  to  the  contrary,  the  justice  shall  impose  the  proper 
fine,  and  shall  forthwith  issue  a  warrant  under  his  hand  and  seal, 
directed  to  any  constable  of  the  town  where  such  delinquent  shall 
reside,  commanding  him  to  levj^  such  fine,  with  the  costs  of  the 
proceeding,  of  the  goods  and  chattels  of  such  delinquent.^     The 

1  2  E.  S.  473,  §  9 ;  [2  id.,   8th  ed.,  p.  man,    9   Johns.    229 ;    Bouton    v. 

1432,  §  9.]  Neilson,  3  Johns.  474.] 

2  2  E.  S.  474,  §  10;  [2  id.,  8th  ed.,  p.      i  [L.  1837,  c.  431,  §  4;  2  E.  S.,  8th  ed., 

1432,  §  10.]  p.  1361]  ;  Ante,  §  351,  sub.  1. 

«  2  E.  S.  391,  §  55;  [2  id.,  8th  ed.,  p.  ^  2  E.  S.  391,  §  56;  [2  id.,  8th  ed.,  p. 
1368,  §  42.    See  Rinehart  v.  Young,  1368,  §  43.] 

2  Lans.  354,   359;  Beach  v.  Fur- 
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constable  to  whom  such  warrant  shall  be  directed,  shall  forthwith 
collect  the  moneys  therein  mentioned.  The  proceedings  on  the 
warrant  are  as  summary  as  on  the  summons,  and  no  property  is 
exempt  from  levy  and  sale  as  in  the  case  of  executions  in  civil 
actions,  but  the  goods  should  be  advertised  and  sold  in  the  same 
manner  as  on  executions  in  civil  actions.  If  the  warrant  is  against 
an  individual,  the  constable  shall  pay  the  fine,  when  collected,  to 
the  justice  who  issued  the  warrant;^  but  if  it  be  against  a  corpo- 
ration, it  shall  be  paid  over  to  the  commissioner  of  highways  of  the 
town,  by  the  constable  collecting  the  same.^ 

7.    SUMMONING  JUEIES   TO   ASSESS    DAMAGES   ON   OPENING 
HIGHWAYS. 

§  1124.  When  a  jury  shall  be  required  for  the  purpose  of 
assessing  the  damages  of  any  party  on  opening  a  highwaj'^,  [appli- 
cation shall  be  made  to  any  two  justices  of  the  peace  of  the  town, 
they  shall  issue  their  warrant  to  some  constable  of  some  other  town 
of  the  same  county,  neither  interested  nor  of  kin  to  any  person 
interested,  in  the  land  through  which  the  road  is  laid  out ;  direct- 
ing him  to  summon  twelve  disinterested  freeholders,  residing  in 
some  other  town  than  that  in  which  such  road  is  laid  out,  and  not 
of  kin  to  the  owner  of  such  land,  to  assess  the  damages  sustained 
by  the  laying  out  such  road;  and  shall  therein  specify  the  time 
and  place  at  which  the  jury  shall  meet.^]  The  service  of  such 
summons  on  such  jurors  should  be  personal,  if  they  can  be  found; 
but  if  not,  then  the  same  may  be  made  by  leaving  a  notice  of  the 
selection  of  such  person  and  the  time  and  place,  and  the  purpose 
*4791  ^^^  which  he  is  required  to  attend,  at  his  place  *of  residence, 
with  some  member  of  his  family  of  suitable  age  and 
discretion. 

8.   BNCEOACHMENTS   UPON   HIGHWAYS. 

§  1125.  If  the  occupant  of  land,  to  whom  notice  is  given  that 
his  fences  encroach  upon  the  highway,  shall  within  five  days  deny 
such  encroachment,  the  commissioners  of  highways,  or  some  one 
of  them  shall  apply  to  any  justice  of  the  peace  of  the  county  for  a 
precept,  directed  to  any  constable  of  the  town,  to  summon  twelve 

1  2  E.  S.  391,  §  57;  [2  id.,  8th  ed.,  p.      »  [2  R.  S.,8th  ed.,  p.  1376,  §  65.     See 

1368,  §  44.]  Griffin  v.  Martin,  7  Barb.  297,  304 ; 

2  [L.  1837,  c.  431,  §  4 ;  2  E,  S.,  8tii  ed.,  People  v.  Supervisors  of  tlie  Coun- 

p.  1361.]  ty  of  Oneida,  19  Wend.  102.] 
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freeholders  thereof,  to  meet  at  a  certain  day  and  place  to  be 
specified  in  such  precept,  and  not  less  than  four  daj's  after  the 
issuing  thereof,  to  inquire  into  the  premises.^ 

§  1126.  The  jurors  must  not  only  be  freeholders  and  residents 
of  the  town,  but  they  should  not  in  any  wise  be  interested  in  the 
question,  nor  of  kin  to  the  party,  and  neither  prejudiced  for  or 
against  him. 

§  1127.  It  is  the  duty  of  the  constable  to  select  the  jurors,  and 
the  justice  issuing  the  precept  has  no  power  to  designate  who  shall 
be  selected  and  who  not.  And  it  is  irregular  for  him  to  annex 
the  names  of  the  jurors  to  be  summoned  by  the  constable,  to  such 
precept ;  but  if  he  does  so,  and  the  persons  so  selected  by  him  are 
not  objected  to,  the  irregularity  will  be  deemed  waived.^  Nor 
can  the  justice  pass  upon  the  competency  of  the  jurors  summoned. 
All  his  powers  are  exhausted  in  issuing  the  precept  and  swearing 
the  jurors  and  witnesses.^ 

§  1128.  The  constable  to  whom  such  precept  shall  be  directed, 
shall  give  at  least  three  days'  notice  to  the  commissioners  of 
highways  of  the  town,  and  to  the  occupant  of  the  land,  of  the 
time  and  place  at  which  such  freeholders  are  to  meet.*  Such 
notice  may  be  given  verbally,  or  by  writing. 

§  1129.  If  the  jury  find  that  any  encroiichment  has  been  made, 
the  occupant  shall  pay  the  costs  of  such  injury  ;  and  if  the  same 
shall  not  be  paid  within  ten  days,  the  justice  shall  issue  a  warrant 
for  the  collection  thereof,  in  the  manner  provided  in  the  case  of 
one  refusing  to  perform  highway  labor.^ 

9.    DRAINING    SWAMPS. 

§  1130.  [The  proceedings  for  the  drainage  of  swamp  lands 
were  entirely  revised  by  the  laws  of  1869,  chapter  888,  and  such 
proceedings  transferred  from  justices  of  the  peace  to  the  county 
courts  Constables  now  have  no  longer  any  duties  to  perform  m 
the  proceedings.  The  act  provides  that  any  person  or  persons 
owning  or  possessing  any  swamp,  bog,  meadow,  or  other  low  or 
wet  lands  within  this  state,  who  shall  be  desirous  to  draui  the 
same  and  who  shall  deem  it  necessary  in  order  thereto,  that  a  ditch 
or  ditches  or  other  channels  for  the  free  passage  of  water  should 

1  2  E   S  407   8  U3 ;   [2  id.,  8th  ed.,  p.      *  2  E.  S.  407,  §  143 ;  [2  Id     8th  ed.'  p. 
13891  105,  L  amended  by  L.  1840,  1389  §  105,  as  amended  by  L.  1840, 

«  Mott  °  The  Comr's  of  Highways  of     ^  2  E^S^  407  |  145 ;  [2  id.,  8th  ed.,  p. 

Eush,  2  Hill  472.  1389,  §  107.] 

»  Pugsley  V.  Anderson,  3  Wend.  4fa«. 
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be  opened  through  lands  belonging  to  another  person  or  other 
persons,  and  any  person  or  persons  who  shall  deem  it  necessary  for 
the  public  health  that  any  such  swamji,  bog,  meadow  or  low  or 
wet  lands  should  be  drained,  may  present  a  petition,  duly  verified, 
to  the  county  court  of  the  county  in  whicli  such  lands  lie,  or  in 
case  the  same  are  situated  in  more  than  one  county,  to  the 
supreme  court,  setting  forth  the  fact  and  the  names  of  the  owners 
of  all  lands  to  be  affected  by  the  proceedings,  so  far  as  the  same 
can  with  reasonable  diligence  be  ascertained,  and  praying  for  the 
appointment  of  three  commissioners  for  the  purpose  and  wiili  the 
powers  hereinafter  set  forth.  Two  or  more  applications  under 
this  statute  respecting  different  lands  or  pai-cels  within  the  same 
town  or  incorporated  village,  may  be  made  by  one  proceeding  or 
petition,  or  two  or  more  such  proceedings  or  petitions  niaj%  in  the 
discretion  of  the  court,  upon  the  application  of  any  party  in 
interest,  be  consolidated,  and  one  commission  be  ajjpointed  for  all, 
and  in  such  case  the  proceedings  shall  continue  thenceforth  as  if 
but  one  petition  had  been  presented,  or  one  proceeding  com- 
menced. The  application  provided  for  by  this  statute  ma}-  be 
made  by  the  supervisor  of  any  town  on  behalf  of  the  town,  or  by 
the  president  or  board  of  trustees  of  any  incorporated  village  on 
behalf  of  said  village.] 

§  1131.  [The  court  to  which  such  application  is  made,  if 
satisfied  that  such  drainage  is  necessary,  shall  thereupon  appoinfc 
and  commission  three  persons,  who  shall  be  freeholders  or  house- 
holders in  the  county  or  counties  wherein  the  lands  are  situated, 
and  who  shall  not  be  interested  in  said  lands,  nor  in  anv  of  them., 
and  one  of  whom  shall  be  a  civil  engineer  or  surveyor,  if  there  be 
one  within  the  countJ^  to  hear  and  determine,  first,  whether  it  is  - 
necessary,  in  order  to  drain  such  lands,  that  ii  ditch  or  ditches  or 
other  channels  for  the  free  passage  of  water  should  be  opened 
through  lands  belonging  to  f)thcrs;  second,  whether  it  is  nec- 
essary for  the  public  health  that  snch  huids  should  be  drained  and 
to  take  such  other  and  further  steps  with  reference  thereto  as  the 
statute  provides  for.^] 

1  [L.  1769,  c.  888,  §  1,  as  amondod  by  v.   Ayovs,   19  Hun,   17  :  :\Iitto'-  of 

L.   1880,   c.    636,   §  1 ;  4  K.  S.,  8th  Diaining  Swamp    Liinds,    5  Hun 

ed,,  p.  2711;  1  K.  S.  &  Codes,  p.  116.] 

904.     See  Matter  of  Ilvei-s,  72  N.      ^  [L.  1809,  e.  8S8.   §  2   as  amended  1-v 

■y.  1;  Matter  of  Marsh,  71  N.  Y.  L.  1886,  e.  636'   §  2:  4  E    S     8tii 

315;  Catlin  v.  Munn,  37  Hun,   23,  (^d.,   p.   2714;  1   i;,   S.  A  Codes,   p 

24;  Matter  of  UnderhiU,  32  Hun,  905.     See  Mattef  of  Evers,  72  N. 

449,  450;  People  ex  rel.  EutLier-  Y.  1;  Matter  of  Beebler,  3  N   Y 

ford  V.  County  Court,  28  Hun,  14;  St.  Rep.  486.] 
Averell  v.  Day,  26  Hun,  319  ;  Burk 
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*"10.    SEARCH    WAKEANT  FOE  GOODS   PAWNED.^  r«47Q 

§  1132.  Whenever  any  person  shall  make  oath,  before  any 
justice  of  the  peace,  police  justice  or  assistant  justice,  that  any 
property  belonging  to  him  has  been  embezzled  or  taken  without 
his  consent,  and  that  he  has  reason  to  believe  and  suspect,  and 
does  suspect,  that  such  property  has  been  pledged  with  any  pawn- 
broker, such  justice,  if  satisfied  of  the  correctness  of  such  suspi- 
cions, shall  issue  his  warrant,  directed  to  any  constable  of  the 
city  or  place,  commanding  him  to  search  for  the  property  so 
alleged  to  have  been  embezzled  or  taken,  and  to  seize  and  bring 
the  same  before  sucli  justice.^ 

§  1133.  The  constable  to  whom  any  such  warrant  shall  be 
directed  and  delivered,  shall  have  the  same  power  to  execute  the 
same,  and  shall  proceed  in  the  same  manner  as  in  the  case  of  a 
search  warrant,  issued  upon  a  charge  of  larceny.^  And  when  the 
property  is  seized,  he  shall  bring  the  same  forthwith  before  the 
ofBcer  issuing  the  warrant,  to  be  disposed  of  by  him. 

11.    WHEN    SUMMONED    TO    ATTEND    COUETS. 

§  1134.  The  constables  summoned  by  the  sheriff  to  attend  any 
term  of  the  court  of  appeals,  or  of  the  supreme  court,  or  any  circuit 
court,  court  of  oyer  and  terminer,  or  court  of  sessions,  or  county 
court,  or  any  other  court  which  shall  be  held  in  his  county,  shall 
attend  thereat;  and  when  the  court  is  a  circuit  court,  sittings, 
courts  of  oyer  and  terminer,  county  court,  or  court  of  sessions,  it 
is  declared  *tliat  every  marshal  or  constable  so  summoned,  t-^.a^ta 
shall  attend  the  sitting  of  such  court,  upon  pain  of  being 
fined  for  every  day's  neglect,  a  sum   not  exceeding  five  dollars.^ 

§  1135.  It  is  the  duty  of  every  such  constable  so  summoned  to 
attend  any  such  court,  to  keep  the  court  house  in  order  and  to 
obey  the  orders  and  directions  of  the  court,  and  of  the  sheriff,  and 
to  act  as  crier  of  such  court,  if  no  ci'ier  is  appointed  therefor.* 

1  2   R.    S.  980,   §   9.     [Spo   Code   Civ.  72;   [Codo  Civ.  Proc,  §§  97,  98,  99, 

Proc,  §  792.]  242.] 

2  2  E.  S.  980,  §  10.     [Spfi  Code  Grim.      *  3  E.  S.  278,  §4;    id.  479,  §  72;   [Code 

Proc,  §  798.]     Ante,  §§  79,  .'t  seq.  Civ.  Proc,  §  92.] 

«  3  E.  S.  278,  §  4;  Id.  479,  §§  70,  71, 

a  [The  entire  article  of  the  Eevised  1866,  o.  593,  and  the  Code  of  Crim- 

Stat'.ites  (pt.  I,  c.  XX,  tit.  19,   art.  inal    Procedure,   pt.    TI,    tit.   ii, 

3)   upon   which    this   subdivision  §  791  to  813,  governs.] 
was  founded,  was  repealed  by  L. 
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CHAPTER  X. 

ACTIONS   AGAINST   CONSTABLES. 

§  1136.  The  cases  in  which  constables  are  criminally  liable  for 
any  act,  or  neglect  of  duty  in  their  office,  have  already  been  re- 
ferred to  under  the  appropriate  heads,  and  will  not  be  repeated. 

§  1137.  It  may  be  said  generally,  that  constables  are  liable  to 
an  action  at  the  suit  of  the  party  aggrieved,  in  the  same  cases, 
and  under  the  same  circumstances,  as  sheriffs  are  liable  for  any 
wilful  or  corrupt  omission  to  discharge  any  official  duty.  They 
are  so  liable  where  they  lefuse  or  neglect  to  make  due  service  of 
a  summons,  or  other  process  ;  or  to  make  due  return  thereof.  So 
where  they  refuse  or  neglect  to  arrest  the  defendant,  or  seize  his 
property  upon  attachment  or  execution  duly  issued  and  delivered 
to  them  for  execution  ;  and  for  releasing  a  sufficient  levy  upon  the 
defendant's  property,  and  arresting  him,  whereby  the  debt  is  lost.^ 
And  if  moneys  be  collected  by  a  constable  upon  an  execution,  and 
are  not  paid  over  by  him  according  to  law,  an  action  of  assumpsit 
may  be  maintained  by  the  party  entitled  to  such  moneys,  in  his 
own  nrame,  upon  the  instrument  of  security  given  by  such  con- 
stable and  his  sureties  ;  and  in  such  suit,  the  amount  so  collected, 
with  interest  from  the  time  of  collection,  shall  be  recovered.  Ex- 
ecution shall  be  immediately  issued  upon  the  judgment  in  such 
suit.2  But  he  will  not  be  so  liable  where  a  recover}-  has  been  had 
against  him  for  selling  the  property  out  of  which  the  money  was 
made,  when  such  recovery  is  equal  to  the  amount  of  the  execu- 
tion ;  audit  makes  no  difference,  that  the  plaintiff  had  indemnified 
the  constable  against  the  levy.^  So  he  is  liable  to  a  plaintiff  in  a 
senior  execution,  for  paying  over  nionej',  on  a  junior  execution.* 
If  a  constable  neglect  to  return  an  execution  within  five  daj's  after 
the  return  day  thereof,  the  party  in  whose  favor  the  same  was 
tuArrrn  issued,  may  main*tain  an  action  of  debt  against  such  con- 
stable, and  shall  recover  therein  the  amount  of  the  execu- 

»  Piatt  V.  Sherry,  7  Wend.  236:  Eobin-  =  3  R.  S.  450,  §  146.      [See  Code  Civ. 
son  V.  Harlan,  1  Scam.  (111.)  R.  237;  Proc,  §  304R.] 

County  Court,  Calhoun  Co.  v.  Buck,  »  Newland  v.  Baker,  21  Wend.  264, 

27  111.  440.  *  Sandford  v.  Roosa.  12  John.  162. 
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tion,  with  interest  from  the  time  of  the  rendition  of  the  judgment 
upon  which  the  same  was  issued ;  and  if  a  judgment  be  obtained 
in  such  suit  against  tlie  constable,  execution  shall  immediately 
issue  thereon.i  And  it  will  not  be  necessary  to  show  moneys  col- 
lected by  him.  The  constable  becomes  liable  in  such  case  by  his 
mere  neglect  to  return  the  execution  alone.^  But  a  constable  is  not 
liable  in  a  case  where  the  plaintiff  has  directed  a  renewal  of  the 
execution.^  The  constable  is  also  liable  for  an  escape,  and  although 
he  has  the  whole  time  the  execution  has  to  run  to  make  an  arrest, 
yet  if  he  arrest  the  defendant,  before  the  expiration  of  such  time, 
and  suffers  him  to  go  at  large,  it  is  an  escape,  though  he  has  him 
at  the  return  of  the  writ.*  And  so  if  he  discharges  one  by  order  of 
the  justice  who  issued  the  execution,  he  is  liable  for  an  escape, 
unless  the  justice  had  special  authority  from  the  plaintiff  to  dis- 
charge him.s  But  it  will  be  a  good  defence  to  the  constable  if  the 
process  is  void ;  or  if  the  defendant  in  the  process  is  exempt  from 
arrest.®  He  is  also  liable  for  a  false  return.'  A  constable  sued 
for  not  levying  on  property,  who  claims  that  it  was  exempt  for 
levy  and  sale  is  bound  to  show  that  it  was  exempt  and  proof  that 
the  debtor  was  a  householder  has  been  held  not  sufEcient. 

§  1138.  Constables,  like  sheriffs,  are  also  liable  to  the  party 
aggrieved  for  any  wrongful  interference  with  the  rights,  property, 
or  liberties  of  another,  as  where  he  arrests  or  seizes  the  goods  of 
the  wrong-  party  ;  or  seizes  goods  exempt  from  levy  and  sale  ;  or 
for  executing  process,  void  upon  its  face  ;  and  he  cannot  defend 
a  trespass  of  that  character  on  the  ground  that  he  is  a  minor.^ 
So  he  is  liable  for  the  execution  of  process  in  an  unwarrantable 
manner,  with  intent  to  vex,  harass,  and  oppress  the  party .^  But 
a  constable  is  not  liable  to  the  party  where  he  agreed  that  if  the 
defendant  would  turn  out  property  on  the  execution,  he  wr.uld 
not  sell  under  thirty  days,  should  he  sell  before  that  time.^*'  It  is 
an  agreement  without  consideration  and  is  void.  He  will  be 
liable,  for  arresting  the  defendant  before  seeking  for  goods,  if  he 
could  with  reasonable  diligence  have  found  property.ii  But  in 
such  case  the  party  complaining  must  show  that  there  was  prop- 
erty  clearly  subject    to    the    execution,   and    tliat   the   constable 

1  3  E.   S.  449,  §   143.     [See  Cudo  Civ.      «  Eay  v.  Hogeboom,  11  Johns.  433. 

Proc.,  §  3039.]  '  Wheeler  v.  Lampman,  14  Johns.  481 ; 

2  LawtonV.  Erwin,  9  "Wend.  233 ;  Sloan  Putnam  v.  Man,  3  Wend.  202. 

V.  Case,  10  Wend.  370;  Warren  v.  «  Green  v.  Burke,  23  Wend.  480. 

Eaoy,  20  Johns.  74.  ^  Eogers  v.  Brewster,  5  Johns.  125. 

3  Homan  v.  Liswell,  6  Cow.  659.  ^  Goodale  v.  Holdridge,  2  Johns.  193. 
*  Pulver  V.  Mclntyre,  13  Johns.  503.  ^  Hollister  v.  Johnson,  4  Wend.  639. 
»  Van  Slyck  v.  Taylor,  9  Johns.  146. 
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*47fi1  *  ^^^^  ^^^  notice  of  it.^  And  so,  too,  he  will  be  liable  to  an 
action  for  false  imprisonment,  for  detaining  a  defendant  in 
a  civil  action,  more  than  twelve  hours  after  arrest,  and  before  the 
commencement  of  the  trial.^  And  he  will  also  be  liable  if  he  ex- 
ecutes, or  attempts  to  execute  process,  requiring  the  seizure  of 
the  defendant  or  his  goods,  after  the  return  day  of  such  process. 
When  replevin  is  brought  against  a  constable  and  he  has  a  verdict, 
the  jury  should  assess  the  value  of  the  property  at  the  amount  of 
his  special  interest  therein  under  the  execution.^ 

§  1139.  The  liability  of  the  sureties  of  the  constable,  upon  his 
bond,  is  coextensive  with  his  own  liability  to  the  party  aggrieved. 
They  are  liable  for  any  neglect  of  duty  on  an  execution,  and 
for  not  paying  over  money  collected  thereon,*  whether  it  was  re- 
ceived before  or  after  the  termination  of  his  term  of  office.^  So, 
too,  his  sureties  are  also  liable  in  case  of  his  neglect  to  return  an 
execution  within  the  time  limited  by  law,  and  it  makes  no  differ- 
ence that  no  money  was  actually  collected  by  him  on  the  execu- 
tion.^ Any  person  to  whom  the  constable  has  become  responsible 
within  the  condition  of  the  bond,  may  commence  suit  thereon, 
without  previous  leave  being  granted,  in  his  own  name  ;^  or  if  the 
bond  be  to  the  people,  then  he  may  so  commence  such  action  for 
his  own  benefit,  in  the  name  of  the  people.'^  In  an  action  against 
a  constable  and  his  surety,  they  will  not  be  allowed  to  say  that 
the  execution  was  issued  without  authority,  unless  it  was  absolute- 
ly void.^  Nor  can  the  surety  object  that  the  bond  was  not  filed 
within  the  time  required  by  statute;  nor  that  it  was  not  under 
seal;  nor  in  the  form  required  by  statute,^  if  it  contains  the  sub- 
stance thereof ;  nor  that  the  sureties  had  not  been  approved  by 
the  clerk  or  supervisor  of  the  town.^"  The  sureties  of  a  constable 
will  not  be  discharged  by  the  plaintiff  assenting,  without  consid- 
eration, to  a  temporary  delay  by  the  constable  in  paying  over 
moneys  collected  on  the  execution,  there  being  no  evidence  that 
he  offered  to  pay,  or  that  the  plaintiff  loaned  it  to  him." 

§  1140.  Actions  against  constables  and  tlieir  sureties   must  be 


1  Bairhydt  v.  Valk,  12  Wend.  145.  o  The  People  v.  Holmes,  2  Wend  281 

2  1  Cow.  Tr.  588.  '  The  People  v.  Holmes,  2  Wend.  28l! 
'  Arnold  v.    Steeves,    10  Wend.  514 ;  «  Lawton  v.  Erwin,  2  Wend.  233. 

Seaman  v.  Luce,  23  Barb.  240.  "  Button  v.  Kelsey   2  Wend   615 

O  K.  S.  826,  §  43 :  3  E.  S.  450,  §  146 ;  w  Skellinger  v.  Yendes,  12  Wend   306 

|2  R.  S.,  8th  ed.,  p.  890,  §  21,  as  n  Boiee  v.  Main,4  Denio,  65;  Diekens 

amended  by  L.  1872,  c.  788.]  v.  The  State,  7  Blackt.  flnd.1  358. 

«  Sloan  V.  Case,  10  Wend.  370;   Van  ^        ' 

Pelt  V.  Luther,  14  Cal.  146. 
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commenced  within  tlie  same  time  as  those  against  the  sheriff  for 
like  causes.^  And  the  proof  necessary  to  support  an  action,  or 
maintain  the  defence  in  such  action,  will  be  the  same  as  in  actions 
against  sheriffs. 

1  Ante,  §§  871,  et  seq. ;  Code,  §§  92,  94;  [Code  Civ.  Proc,  §§  383,  385.] 
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CHAPTER   I. 

OF   THE  FEES   OP   OFFICERS   GENERALLY. 

§  1141.  As  a  general  rule,  sheriffs,  coroners  and  constables  ar6 
entitled  to  compensation  for  any  service  they  or  either  of  them 
may  be  required  to  perform,  by  virtue  of  their  respective  offices. 
In  some  cases,  however,  duties  are  imposed  on  them  by  law,  which 
they  are  obliged  to  discharge  without  compensation.  Thus,  it  is 
the  duty  of  sheriffs  to  attend  the  sittings  of  courts  of  record  held 
within  their  county,  for  which  they  are  not  entitled  to  compensa- 
tion,i  except  the  sheriff  of  Kings  county,  who  is  entitled  to  com- 
pensation for  attending  the  city  court  of  Brooklyn,^  and  the  sheriff 
of  Rensselaer  who  is  entitled  to  compensation  for  attending  the 
courts  of  his  county .^  The  cases,  however,  are  few,  where  any 
officer  is  required  to  perform  services  without  being  entitled  to 
ask  and  receive  some  compensation  for  such  services. 

§  1142.  It  is  declared  that  no  judge,  justice,  sheriff,  or  other 
officer  whatsoever,  or  other  person  to  whom  any  fees  or  compensa- 
tion shall  be  allowed  by  law  for  any  service,  shall  take  or  receive 
any  other  or  greater  fee  or  reward  for  such  service,  but  sucli  as  is 
or  shall  be  allowed  by  the  laws  of  this  state.*  No  fee  or  compen- 
sation allowed  by  law,  shall  be  demanded  or  received  by  any 
officer  or  person,  for  any  service,  unless  such  service  was  actually 
rendered  by  him.  But  this  shall  not  prevent  any  officer  from  de- 
manding any  fee  allowed  for  any  service,  of  which  he  is  entitled 
by  law  to  require  the  payment,  previous  to  rendering  such  ser- 

1  Ex  parte  Miner,  2  Hill,  411.  3  R.  S.  930,  §  5 ;  [Code  Civ.  Proc,  § 

2  Ante,  §  156.  3280.     See  McCarthy  v.  Bonynge, 
^  Laws  1866,  c.  605.  12  Daly,  357.] 
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vice.^  A  violation  of  the  foregoing  provisions  is  declared  a  mis- 
demeanor ;  and  the  person  guilt)'  thereof  is  made  liable  to  the 
party  aggrieved,  for  treble  the  damages  sustained  *  by  him.^  r^Ano 
And  it  is  made  the  duty  of  every  court  at  which  a  grand 
jury  shall  be  summoned,  to  charge  such  jury  specially  to  inquire 
into  any  violations  of  law  by  public  officers,  in  demanding,  charg- 
ing, or  receiving  fees  to  which  they  are  not  entitled  by  law.^  The 
provisions  of  law  prohibiting  the  taking  of  any  fees  for  services  in 
civil  cases,  other  than  such  as  are  allowed  by  statute,  shall  apply 
to  the  taking  of  fees 'for  services  in  criminal  cases  beyond  the 
amount  allowed  by  law  for  such  seiwices.''  Though  an  action  may 
be  maintained  against  the  sheriff  for  any  act  of  extortion,  whetlier 
done  by  himself  or  by  his  deputy,  vet  no  indictment  will  lie  against 
him  for  the  taking  illegal  fees  by  a  deputy.^  The  taxation  of  a 
bill  of  costs  is  a  judicial  act,  and  such  taxation  is  conclusive,  and 
cannot  be  attacked  in  a  collateral  action,  whether  the  charges 
allowed  by  the  taxing  officer  are  authorized  by  the  fee  bill  or 
not.^ 

§  1143.  A  ministerial  officer  whose  fees  for  any  particular  ser- 
vice are  fixed  by  law,  cannot  maintain  an  action  on  a  promise  of 
extra  compensation  for  extra  services  in  the  execution  of  process, 
though  such  service  be  beyond  what  could  be  legally  required  of 
him  7 

§  1144.  But  where  no  fee  is  prescribed  by  law,  for  any  service 
which  the  officer,  is  required  to  perform,  and  he  is  not  in  terms 
required  to  perform,  such  duty  without  compensation,  he  is  entitled 
to  ask  and  receive  a  reasonable  compensation  for  his  services.^  And 
where  a  reward  is  offered  for  the  apprehension  of  one  who  has  per- 
petrated a  crime  ;  or  for  the  discovery  of  stolen  or  embezzled  goods, 
it  is  not  against  the  policy  of  the  law  or  incompatible  with  the  duties 
of  a  public  officer,  who  discovers  the  criminal  or  the  property,  with- 
out process  in  his  hands  for  that  purpose,  that  he  sliould  share  in 

1  3  R.  S.  931,  §  6;    [Code  Civ.  Proc,      '  Hatch  v.  Mann,  15  Wend.  44;  Hatcn 

§  3289.]  V.  Mann,  9  Wend.  262 ;  Bright  v. 

2  3  E.  S.  931,  §  7 ;  [Penal  Code,  §§  48,  The  Supervisors  of  Chenango,  18 

50;  Code  Civ.  Proc,  §3282.]  Johns.  242;  Doubleday  v.  Siiper- 

3  3  E.  S.  931,  §  8;  [2   id.,  8th  ed.,  p.  visors  of  Broome  Co.,  2  Cow.  533; 

292,  §  17.]  Forbes  v.  Morel,   E.  M.   Charlton 

*  Supervisors    of    Onondaga     Co.    v.  (Ga.)  23. 

Briggs,  2  Denio,26.  »  Smith  v.  Birdsall,  9  .Johns.  328 ;  The 

'  Ante,  §  848 ;  Mclntyre  v.  Trumbull,  People   ex   rel.    Hilton   v.   Super- 

7  Johns.  35.  visors  of  Albany,  12  Wend.  257 ; 

*  Supervisors    of    Onondaga    Co.    v.  The  Supervisors  of  Onondaga  Co. 

Briggs,  2  Denio,  26.  v.  Briggs,  2  Denio,  26 ;  Gallagher 

v.  Egan,  2  Sandf.  742. 
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the  rewai'd.i  And  where  a  reward  was  offered  for  the  arrest  of  a 
criminal  and  the  sheriff,  with  a  requisition  for  that  purpose  pro- 
ceeded to  another  state  and  there  arrested  the  accused,  it  was  held 
that  he  might  receive  the  reward ;  and  that  the  describing  him  in 
the  requisition  as  sheriff  did  not  alter  the  case.  He  must  be 
deemed  to  have  made  the  arrest  as  a  private  citizen  and  not  as 
sheriff.^ 

1  City  Bank  v.  Bangs,  2  Ed.  Ch.  95.         2  Gregg  v.  Pierce,  53  Barb.  387. 
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FEES   OP    SHERIFFS.a 


1.   FOB  SERVICES  RENDERED    THE   STATE. 


§  1145.  The  Revised  Statutes  provide  that  whenever  a  sheriff 
shall  be  required  by  any  statutory  provision,  to  perform  any  ser- 
vice in  behalf  of  the  people  of  this  state,  and  for  their  benefit, 
which  shall  not  be  made  chargeable  by  law  to  his  county,  or  to 


a  Ala.— K.  C.  §§  646,  3518,  3522-3527, 

3320,  4337-4340 ;  Laws  1868,  p.  14. 
[Ariz.— B.  S.  1887,  §  1972.] 
Ark.— Dig.  1858,  p.  524 ;  Laws  1867, 

p.  288 ;  [Id.  1884,  §  3247.] 
Cal.— Dig.  1860,   pp.  438,   443,  450, 

983;  Laws    1861,    pp.    106,    477; 

Laws  1867-8,  p.  440 ;  [Deer.  Codes 

&  St.  1885,  vol.  1,  §  2222.] 
Conn.— Eev.  1866,  pp.  652,  654,  657, 

659  ;    [Genl.   Sts.    1888,    §§   3359, 

3729   3731  1 
[Dak.— Codes    1885,    pp.    540,    664, 

695.] 
Del.— E.  S.  1852,  p.  445 ;  Laws  1865, 

p.  660 ;  [Laws  1874,  pp,  734-736. 
Fa.- Dig.  1847,  pp.  431,  436;  Laws 

1859,  p.  18;  Laws  1866,  p.  11. 
Ga.— Code,  §  700. 
111.— Laws  i865,    p.   69;  [Rev.    Sts. 

1887,  p.  694.) 

Ind.— B.  S.  1852,  p.  284;  Laws  1853, 

p.   64;  Laws  1855,   p.    183;  Laws 

1865,    p.    70;   [Bev.    Sts.  1881,   §§ 

1656,  5836,  5873.] 
la.— Bev.  1860,  p.  710 ;  [Bev.  Code, 

1884,  p.  893.] 
Kan.— Gen.  St.  1868,  p.  476 ;  [Comp. 

L.  1885,  §§  2664,  4313,  5662,  6138, 

6310.] 
Ky.— 1  B.  S.  521 ;  3  B.  S.   279,  468 ; 

[Genl.  Sts.  1888,  pp.  629-632.] 
Fa.— B.  S.  127. 

[La.— B.  S.  1876,  §§  35-57,  et  seq.] 
Me.— B.  S.   654;  Laws  1867,  p.  64; 

[Bev.  Sts.  1883,  pp.  868-871.] 
Md.— 1   Code   299;    [Pub.    Genl.  L. 

1888,  vol.  1,  p.  721.] 

Mass.— St.  1860,  p.  785  ;  Sup.  pp.  31, 
131,  168,  335,  357,  460;  [Pub.  Sts. 
1887,  pp.  1125-1127.] 
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Mich.— St.  1857,  pp.  1482,  1494; 

Laws  1867,  p.  181.  [See  1  How. 

St.  1884,  §  225;  2  Id.,  §§  9017, 

9055.] 
Minn.— Bev.  1866,  p.  505. 
Miss.— Rev.   Code  145;  Laws  1867, 

p.  702  ;   [Id.  1880,  §  447.] 
Mo.— Gen.  St.  1865,  p.  177 ;  [2  B.  S. 

1889,  §  1218,  et  seq.] 
Neb.— E.   S.    161;    [Comp.   L.  1887, 

pp.    55,   430,   431,   437,   439,    715, 

785.] 
N.  H.— Gen.  St,  1867,  pp.  545,  549; 

[Genl.  L.  1888,  pp.  657-658.] 
N.  -J.- Dig.   1855,    p.    268;    [Bevis. 

1877,  pp.  404^406;  Id.  Sup.  1886, 

pp.  298,  299.] 
N.  C— Eev.  Code  542;  Laws   1869, 

p.  664. 
0.— 1  E.  S.  631 ;  Sup.  E.  S.  364. 
On.— Gen.  L.  735,   738. 
[Oreg.  Ann.L.  1887,  vol.  2,  pp.  1110, 

1113,  1118,  1119,  1129, 1135.] 
Penn.— Dig.  1861,  p.  457  ;  Laws  1868, 

pp.    3,    52;    [Bright.    Purd.    Dig. 

1883,  vol.  1,  p.  778.] 
E.   I.— E.    S.    589;  Pub.    L.    p.   89; 

[Pub.  Sts.  1882,  pp.  734-737.] 
S.  C— Laws  1870,  p.  400. 
Tenn.— Code  p.  818. 
Tex.— Laws  1866,  p.  232. 
Va.— Code  1849,  pp.  697,  703. 
Vt.— Gen.    St.    1863,    p.    733;  Laws 

1865,   p.   42;   LaAvs   1868,    p.    48; 

[E.-v.  Laws  1880,  §§  4503-4505.] 
Wis.— E.  S.  1858,  164,  249,  747,  761, 

773,    1011;    Laws    1863,    p.    204; 

Laws  1866,  p.  56;  Laws  1867,  p. 

18;   [E.  S.  1878,  pp.  212,  255,  257, 

1135.] 
[Wyo.— Comp.  L.  1876,  p.  342.] 
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some  officer  or  other  person,  his  account  for  such  services,  shall 
be  audited  by  the  comptroller,  and  be  paid  out  of  the  treasury .^ 

§  1146.  The  treasurer  of  this  state  shall  pay,  on  the  warrant 
of  the  comptroller,  to  the  sheriffs  of  the  several  counties  in  this 
state,  such  sum  or  sums  of  money  as  now  are,  or  hereafter  maybe 
due  to  them  respectively,  for  their  services  and  expenses  in  trans- 
porting convicts  to  eitlier  of  the  state  prisons.^  Whenever  any 
sheriff  shall  produce  to  the  comptroller  a  statement  of  his  account 
for  such  services  and  expenses,  certified  by  the  clerk  or  agent  of 
such  prison  to  be  correct,  and  that  there  are  no  funds  at  said 
prisons  applicable  to  the  payment  thereof,  it  sliall  be  the  duty  of 
the  comptroller  to  draw  his  warrant  ou  the  treasurer  in  favor  of 
such  sheriff  for  the  amount  of  his  account.^  And  it  is  farther 
*4.801  provided,  that  the  account  of  any  sheriff  for  transporting 
convicts  to  th^  state  prisons,  certified  and  attested  as  pro- 
vided by  law  *  shall  be  audited  by  the  comptroller  and  paid  out  of 
the  treasury,  unless  otherwise  provided.^  And  for  conveying 
juvenile  delinquents  to  any  penitentiary,  such  [compensation  as 
the  board  of  supervisors  of  the  county  from  which  taken  may  al- 
low."] 

§  1147.  The  fees  and  compensation  of  sheriffs  for  conveying 
convicts  to  the  state  prisons,  have  been  fixed  as  follows  : 

[For  conveying  one  convict  to  a  state  prison  or  penitentiary 
from  the  county  prison,  for  each  mile  actually  travelled,  .20. 

For  conveying  two  convicts,  for  each  mile  so  travelled,  .35. 

For  conveying  three  convicts,  for  each  mile  so  travelled,        .40. 

For  conveying  four  or  more  convicts,  for  each  mile  so 
travelled,  for  each,  .12. 

With  one  dollar  per  day  for  the  maintenance  of  each  convict 
while  on  the  way  to  a  state  prison  or  penitentiary,  but  not  exceed- 
ing one  dollar  for  every  thirty  miles  of  travel,  in  full  of  all  charges 
and  expenses  in  the  premises.''] 

1  1  E.  S.  878,  §  171;  [2  id.,  8tli  ed.,  p.  Laws  of   1850.   chapter   251.   and 

1063,  §  76'.1  Laws  of  1877,  chapter  128.  vot  it 

2  [L.  1840,  c.  25,  §  1;  4  E.  S.,  8th  ed.,  ma.v  be  possible  that  the  Act  of 

p.  2782.]  1849  may  apply  to  some  cases  of 

3  [L.  1840,  c.  25,  §  2 ;  4  E.  S.,  8th  ed.,  transportation  to  and  from  houses 

p.  2782.]  of  refuge,  and  for  that  reason  the 

<  Ante  268.  section  is  inserted  here.     It  reads 

6  [L    1847,  c.  497,  §  4;  4  E.   S.,    8th  as  follows:     From  and  after  the 

ed.,  p.  2783.]  passage  of  this  act,  the  compen- 

6  [L.  1859,  c.  254,  §  1 ;  4  E.  S.,  8th  ed.,  sation  of  sheriffs  for  transporting 

p.  2784.1  convicts    to     the     several    state 

'  [L.  1877,  c.  128;  4  E.  S.,  8th  ed.,  p.  prisons  and  houses  of  refuge,  of 

2787.     While  it   is  thought  that  this  state:,    shall   be  as   follows: 

section   1   of  chapter  123  of  the  For  conveying  a  single  convict  to 

Laws  of    1849    Is    abrogated  by  the  state  prison  or  house  of  refuge 
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§  1148.  All  the  convicts  who  shall  be  sentenced  to  imprisonment 
in  the  same  state  prison,  or  to  the  same  house  of  refuge,  at  one 
session  of  a  criminal  court,  shall  be  transported  at  the  same  time, 
unless  said  court  shall  expressly  direct  otherwise.^ 

§  1149.  A  reasonable  compensation  for  making  return  of  convic- 
tions to  the  secretary  of  state. 

§  1150.  When  the  governor  of  this  state,  in  the  exercise  of  the 
authority  conferred  by  the  constitution  of  the  United  States,  or  by 
the  laws  of  this  state,  shall  demand  from  the  governor  of  any  state 
or  territory  in  the  United  States,  or  from  the  executive  authority 
of  any  foreign  government,  any  fugitive  from  justice,  the  accounts 
of  the  persons  employed  by  him  for  that  purpose,  for  their  services, 
shall  be  audited  by  the  comptroller  and  paid  out  of  the  treasury .^ 
In  such  cases,  such  persons  are  usually  allowed  their  actual  neces- 
sary expenses  in  executing  the  requisition  of  the  governor,  and  a 
reasonable  per  diem  compensation.  When  a  fugitive  from  justice 
from  another  state  is  arrested  within  this  state,  all  costs  and 
expenses  in  the  apprehending,  securing  and  transmitting  such 
fugitive  to  the  state  or  territory  making  demand  of  him,  shall  be 
paid  by  such  state  or  territory. ^ 

*  §  1151.  For  executing  any  warrant  to  remove  any  per-  r^Ao-i 
son  from  lands  belonging  to  the  people  of  this  state,  or  to 
Indians,  such  sum  as  tlie  comptroller  shall  audit  and  certify  to  be 
a  reasonable  compensation  ;*  to  be  paid  out  of  the  treasury. 

§  1152.  For  serving  the  comptroller's  notification  upon  debtors 
of  the  state,  such  amount  as  may  be  audited  by  the  comptroller 
and  which  shall  be  paid  out  of  the  treasury.^ 

§  115-3.  For  serving  subpoenas  of  the  canal  board,  canal  commis- 
sioners, or  canal  appraisers,  they  shall  be  paid  by  the  canal  com- 

for  each   mile   from  the    county  all  charges   and  expenses  in  the 

prison  from  which   such   convict  premises.     L.  1849,  o.  123,  §  1.] 

shall     be     conveyed,     thirty-five  i  3  R.  S.  1051,  §  20;  [4  id.,  8th  ed.,  p. 

cents ;  for  conveying  tvro  convicts  2783,  §  5.] 

for  each  mile  aforesaid,  forty-five  ^  Gregg  v.  Pierce,  53  Barb.  387. 

cents;  for  conveying  three   con-  ^  Ante,  §  90.     [See  1  B.  S.,  8th  ed.,  p. 

victs,  fifty  cents;  for  conveying  497,  §  11.     But  this  section  of  the 

four  convicts,  flfty-flve  cents ;  for  statute  was  held  to  be  unoonstitu- 

conveying     five     convicts,     sixty  tional  by  the  Court  of  Appeals  in 

cents,  and  for  all  additional  con-  the  case  of  People  ex  rel.  Barlow 

victs  such   reasonable   allowance  v.  Curtis,  50  N.  Y.   321,    on  the 

astheeomptroUermay  think  just,  ground    that    this  question   per- 

which  said  allowance,  with  one  tained  to  the  U.  S.  Constitution 

dollar  per  day  for  the  maintenance  and  laws.] 

of  each  convict  whilst  on  the  way  *  3  E.  S.  926,  §  33 ;  1  K.  S.  550,  §  68 ; 

to  the  state  prison,  but  not  ex-  [Code  Civ.  Proc,  §  3307,  subd.  18.] 

ceeding  one  dollar  for  every  thirty  ^  Ante,  §  1145. 
miles  travel,  shall  be   in  full  of 
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missioners  or  commissioners  of  the  canal  fund,  such  sum  therefor 
as  may  be  deemed  just  and  reasonable.^ 

2.   FOR  SERVICES  RENDERED  THE  COUNTY. 

§  1164.  It  is  declared  that  all  fees  and  accounts  of  magistrates 
and  other  officers  for  criminal  proceedings,  including  cases  of 
vagrancy,  shall  be  paid  by  the  several  towns  or  cities  wherein  the 
offence  shall  have  been  committed ;  and  all  accounts  rendered  for 
such  proceedings  shall  state  where  such  offence  was  committed, 
and  the  board  of  supervisors  shall  assess  such  fees  and  accounts 
upon  the  several  towns  or  cities  designated  by  such  accounts ;  but 
when  any  person  shall  be  bound  over  to  the  oyer  and  terminer,  or 
court  of  sessions,  or  committed  to  jail  to  await  a  trial  in  either  of 
said  courts,  the  costs  of  the  proceedings  had  before  the  single 
magistrate  shall  be  chargeable  upon  the  towns  or  cities  as  aforesaid, 
and  the  costs  of  the  proceedings  had  after  the  person  shall  have 
been  so  bound  over  or  committed,  shall  be  chargeable  to  the 
county  ;  but  nothing  herein  contained  shall  apply  to  cases  of 
felonies,  nor  where  the  proceedings  or  trial  for  the  offence  shall 
be  had  before  any  court  of  oyer  and  terminer  or  court  of  sessions 
of  the  county.^ 

§  1155.  Ail  town  and  county  officers,  and  all  other  persons  who 
may  present  to  the  board  of  supervisors,  accounts  for  their  services, 
to  be  audited  and  allowed,  shall,  before  any  such  account  or  claim 
shall  be  passed  upon  or  allowed,  exhibit  a  just  and  true  statement 
in  writing,  of  the  nature  of  the  service  performed  by  them.^ 

§  1156.  In  all  cases  in  which  a  specific  compensation  for  any 
service  is  not  provided  by  law,  the  officer  or  person  presenting  an 
account  therefor,  shall  also  exhibit  in  writing,  a  just  and  true 
statement  of  the  time  actually  and  necessarily  devoted  to  the  per- 
formance of  such  services.* 

*482T  *§  ^^^'^-  ^^^  officers,  or  other  persons,  who  may  be  by  law 
"  authorized  to  serve  any  warrant,  summons  or  any  other 
precept  of  any  court  in  Oneida  county,  and  whose  accounts  for 
such  services  are  by  law  required  to  be  audited  by  the  board  of 
supervisors,  shall  state,  in  rendering  such  accounts,  the  name  of 
the  officer  or  court  issuing  the  process,  the  names  of  the  persons  on 
whom,  and  also  the  time  and  place  where  such  service  was  made. 

1  Ante,  §§  199,  200.  s  i  r.  g.    902,  §  1 ;  [2  id.,  8th  ed.,  p. 

2  1  R.  S.  855,  §  39;  [2  Id.,  8th  ed.,  p.  1078,  §  1.] 

918,  §  26.]  1  1  R.  S.  902,  §  2 ;  [2  id.,  8th  ed.,  p. 

1078,  §  2.] 
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No  account  for  such  services  hereafter  rendered  shall  be  audited, 
unless  made  out  in  compliance  with  the  requirement  of  the  act. 

§  1158.  The  fees  of  justices,  constables  and  sheriffs  of  Herkimer 
county,  in  cases  of  complaint  and  prosecution  for  false  pretences, 
shall  not  be  chargeable  to  the  town  or  county  until  after  convic- 
tion and  a  record  thereof  is  duly  filed.  The  party  complaining 
shall  be  liable  for  said  fees.  After  conviction,  the  amount  of  fees 
so  paid  shall  be  a  valid  charge  against  the  county. 

§  1159.  The  following  are  county  charges.  Where  no  fee  is 
given,  the  compensation  is  to  be  fixed  by  the  board  of  supervisors. 

For  attendance  upon  the  drawing  of  a  grand  jury.^ 

For  preparing  statements  of  prisoners  in  jail  for  the  district 
attorney.^ 

For  preparing  calendar  of  prisoners  in  jail  for  courts  of  oyer  and 
terminer  and  sessions.^ 

For  summoning  each  grand  jury,*  $10.00 

In  respect  to  the  fees  of  the  sheriff  of  the  city  and  county  of 
New  York,  for  the  summoning  of  juries,  it  is  provided  that  it  shall 
be  the  duty  of  the  clerk  of  every  court  for  which  a  panel  of  grand 
or  petit  jurors  shall  be  summoned  by  the  sheriff  of  the  city  and 
county  of  New  York,  to  notify  the  supervisors  of  every  case  in 
which  less  than  a  majority  of  the  persons  named  in  the  panel  shall 
be  returned  as  personally  served,  and  the  supervisors  are  prohib- 
ited from  allowing  or  paying  any  fees  or  cliarges  to  the  sheriff  for 
serving  any  of  the  persons  »named  in  a  panel  in  relation  to  which 
they  shall  be  so  notified,  or  for  making  any  return  thereto.  Any 
clerk  omitting  to  notify  the  supervisors  as  required  by  this  section, 
shall  be  liable  to  a  penalty  of  one  hundred  dollars  for  every  such 
omission,  to  be  recovered  by  any  person  suing  therefor. 

[in  civil  actions.]  »  r*483 

*  [For   serving  summons   witli  or  without  a  copy  of 
complaint,  for  each  person  served,  fl.OO 

1 1  E.  S.  902,  §  3;  [1  Id.,  8th  ed.,  p.  2  [See  4  B.  S.  8th  ed.  p.  2793,  §  25.] 

609,  §  22.]   The  People  ex  rel.  Hil-  3  [See  i  E.  S.  8th  ed.  p.  2779,  §  11.] 

ton  Y.  Supervisors  of  Albany,  12  ^  [L.  1853,  c.  498,  §  9;  4  E.  S.,  8th  ed. 
"Wend.  257;  Ante,  §  161.  p.  2770,  §  9.] 


a  [For  convenience  of  ready  reference  under  these  heads  In  this  place 

the  fees  of  sheriffs  are  here  divided  are  not  charges  upon  the  county, 

into  the  two  general  classes,  "  In  Those  not  charges  on  county  -will 

Civil  Actions "  and  "In  Criminal  be    again    given    under    proper 

Actions,"  although  all  those  given  heads.] 
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For  serving  notice  of  tVie  object  of  the  action,  for 
each  person  served,  $1.00 

For  serving  an  order  of  arrest  or  other  mandate  for 
whicli  no  fee  is  prescribed,  except  a  subpcena,  for  each 
person,  1.00 

For  necessary  travel  to  serve  same  for  each  mile  going 
and  returning,  (the  distance  to  be  computed  from  the 
court-house  of  the  county  and  v^here  there  are  two,  from 
the  one  nearest  to  the  place  of  service),  .06 

For  two  or  more  mandates  served  upon  one  person, 
or  the  same  mandates  served  upon  two  or  more  persons, 
in  one  action  or  proceeding  in  the  course  of  one  journey, 
for  each  mile  traveled, ^  .06 

For  services  of  an  attachment  against  a  defaulting 
witness,  1.00 

For  traveling  fees  going  and  returning  for  each  mile 
traveled  for  such  attachment,  .06 

For  levying  a  writ  of  attachment,  1.00 

For  executing  a  writ  of  replevin,  1.00 

(To  such  additional  compensation  for  his  trouble  and 
expenses  as  the  court  or  judge  may  allow). 

For  making  and  filing  a  description  of  real  property 
or  of  personal  property  attached,  for  each  folio,  .25 

Together  with  such  compensation  to  the  appraisers  as 
the  judge  executing  the  warrant  may  allow,  not  exceed- 
ing for  each  day  actually  employed,  2.00 

For  advertising  during  the  pendency  of  the  action 
personal  property  attached,  2.00 

For  the  sale  of  property  attached,  poundage  not  ex- 
ceeding the  sum  at  which  the  settlement  is  made,^ 

For  copies  of  summons,  mandate,  affidavit,  complaint 
or  other  papers  served  by  him  (where  no  fee  is  pre- 
scribed by  law),  for  each  folio,^  .12 

For  notifying  jurors  to  attend  the  trial  term  of  a  court 
of  record,  '  .50 

For  each  jury  cause  on  the  calendar,  to  be  paid  by  the 
party  first  putting  cause  on  the  calendar  for  that  term,  .50 

Calender  fees  in  one  action  not  to  exceed,*  1.50 


1  fCorle  Civ.  Proc,  §  3307,  subd.  1.]  s  rCode  Civ.  Proc,  §  3307,  subd.  3.1 

2  [Code  Civ.  Proc,  §  3307,  subd.  2  as      ^  [Code  Civ.  Proc,  §  3307,  subd.  4.1 

amended  by  L.  1884,  u.  262.] 
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For  notifying  jurors  to  attend  upon  a  writ  of  inquiry, 
or  to  try  claims  to  personal  property  seized  under  an 
attachment  or  execution,  for  each  jury  notified,  ,25 

For  notifying  jurors  to  attend  upon  a  writ  of  inquiry 
concerning  the  competency  of  a  person  in  consequence 
of  idiocy,  lunacy  or  habitual  drunkenness,  for  each  juror 
served,  .25 

For  notifying  jurors  to  attend  in  any  case  not  on  the 
calendar  for  each  juror  serving. i  .25 

For  attending  a  jury  when  required  in  such  case,^  $2.00 

For  receiving  an  execution  against  property,  entering 
it  in  his  books,  searching  for  property,  and  postage  on 
the  return,  when  made  tlirough  the  post-office,^  .50 

For  mileage  upon  an  execution  for  each  mile,  going 
only,  to  be  computed  from  the  court-house,*  .10 

For  collecting  money  by  virtue  of  an  execution  or 
attachment  in  an  action  or  special  proceeding  ;  or  by 
virtue  of  a  warrant  for  the  collection  of  moneys  issued 
by  the  comptroller  or  county  treasurer  in  any  county 
except  New  York,  Kings  or  Westchester,  upon  the  sum 
collected  on  the  first  $250.00,  3  per  cent. 

Upon  the  residue  of  the  sum  collected.  2  per  cent. 

In  the  three  counties  mentioned  on  the  first  'If  250. 00,  2J  per  cent. 

On  the  residue  collected,  IJ  per  cent. 

Where  an  execution  is  staj-ed  after  levy,  or  a  levy  is  made  upon 
a  live  animal,  or  speedily  perishable  jaroperty,  sucli  additional 
compensation  for  trouble  and  expense  in  taking  care  of  and  pre- 
serving the  property  may  be  given  as  the  court  or  judge  thereof 
allows. 

Where  settlement  is  made  after  levy  the  sheriff  is  entitled  to 
poundage  upon  the  value  of  the  property  not  exceeding  the  sum  at 
which  settlement  is  made,  also  the  additional  compensation  pro- 
vided for  in  this  subdivision.^ 

For  advertising  real  or  personal  property  for  sale  by 
virtue  of  an  execution,  warrant  of  attachment,  or  other 
warrant  specified  above,  where  not  settled  or  stayed  be- 
fore  sale,  ^2.00 

1  [In  the  three  preceding  cases  the  ing  the  execution  to  be  paid  in  ad- 

fee  includes  the  making  and  re-  vance.]  ^,   „-, 

turn  of  inquisition.]  ^  fCode  Civ.  Proc,  §  3307,  suM.  6. 

a  [The   sheriff  may   require  that  foe  *   [Code  Civ.  Proc,  §  3307,  subd.  b.J 

together  with  his  fee  for  return-  '   [Code  Civ.  Proc,  §  3307,  subd.  7.] 
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Where  stayed  or  settled,^  $1.00 

For  making  duplicate  certificates  of  sale  of  real  prop- 
erty by  virtue  of  an  execution,  for  each  folio,  .25 

For  drawing  and  executing  a  conveyance  upon  sale  at 
real  property  to  be  paid  by  grantee,  2.00 

For  publication  not  more  than  six  weeks,  printers'  fees. 

For  publication  more  than  six  weeks,  or  where  sale  is  postponed, 
the  expense  of  continuing  publication  or  publishing  notice  of  post- 
ponement to  be  paid  by  the  party  requesting  it. 

Where  there  are  two  or  more  executions  against  the  same  judg- 
ment debtor,  the  sheriff  is  entitled  to  printers'  fees  upon  only  one 
execution,  and  he  must  elect  upon  which  execution  he  will  receive 
the  same.^ 

For  returning  any  mandate  which  he  is  required  by 
law  to  return,  •12 

For  certified  copy  of  an  execution  and  of  a  return  of 
satisfaction,  when  requested,^  .25 

For  posting  and  publishing  notice  of  sale,  selling  and  conveying 
real  property  under  judgment,  like  fees  as  for  the  same  services  by 
virtue  of  an  execution. 

For  sale  of  premises  on  mortgage  foreclosures  not  to 
exceed,*  $50.00 

For  taking  a  bond  for  liberties  of  the  jail,  1.00 

For  taking  any  other  bond  or  undertaking  which  he  is 
authorized  to  take,  .50 

For  a  certified  copy  of  such  bond  or  undertaking,^  .25 

For  executing  in  mandate  to  put  a  person  in  possession 
of  real  property  (other  than  to  remove  persons  from 
lands  belonging  to  the  state  or  to  Indians),  and  remov- 
ing the  person  in  possession,  1.50 

For  traveling  fees  in  the  execution  of  such  mandate 
for  each  mile  traveled,^  .06 

For  each  person  committed  to  or  discharged  from 
prison  in  an  action  or  special  proceeding,  to  be  paid  by 
the  person  at  whose  instance  he  is  imprisoned,  1.00 

For  attending  before  an  officer  for  the  purpose  of  sur- 
rendering a  prisoner  or  receiving  into  custody  a  prisoner 


1  [Code  Civ.  Proc,  §  3307,  subd.  8.]  «  [Code  Civ.  Proc,  §  3307,  subd.  11.] 

2  [Code  Civ.  Proc.,  §  3307,  subd.  9.]  6  [Oode  Civ.  Proc.,  §  3307,  subd.  12.] 
»  [Code  Civ.  Proc,  §  3307,  subd.  10.]         <>  [Code  Civ.  Proc,  §  3307,  subd.  13.] 


FEES   OF   SHERIFFS.  569 

surrendered  in    exoneration    of  bail,  including  all  his 
services,!  1.00 

For  attending  a  view  for  each  day,  2.00 

For  traveling  each  mile  going  and  returning,^  .08 

For  bringing  up  a  prisoner  upon  a  writ  of  habeas  corpus 
to  inquire  into  the  cause  of  detention,  1.50 

For  traveling  to  and  from  the  jail  in  such  case  for 
each  mile,  .12 

For  bringing  up  a  prisoner  on  a  writ  other  than  habeas 
corpus,  1.50 

For  traveling  to  and  from  the  jail  for  such  purpose, 
for  each  mile  he  traveled,  .12 

For  attending  before  the  court  or  judge  thereupon,  for 
each  day,  1.00 

For  actual  and  necessary  expenses  in  addition  to  the  sums 
above  specified.^ 

For  services  which  may  be  rendered  by  a  constable,  other  than 
those  specified  in  this  section,  the  same  fees  as  are  allowed  to 
constables  for  those  services.* 

For  executing  a  warrant  to  remove  any  person  from  lands  be- 
longing to  the  people  of  the  state,  or  to  Indians,  such  a  sum  as 
the  comptroller  audits  and  certifies  to  be  a  reasonable  corapen- 
sation.5 

For  giving  notice  of  any  general  or  special  election  to  all  the 
officers  to  whom  he  is  required  by  law  to  give  such  a  notice  for 
each  town  or  ward,  fl.OO 

In  addition  to  the  expenses  of  publishing  such  notice  as  is  re- 
quired by  law  payable  from  the  county  treasury.^ 

For  notifying  constables  to  attend  a  court  for  each,^  .50 

For  attending  a  term  of  a  court  which  he  is  required 
by  law  to  attend,  for  each  day,  3.00 

For  every  person  committed  to  prison,  .37^ 

For  every  person  discharged  from  prison,  .37i 

For  summoning  a  grand  jury,  10.00 

■For  serving  a  writ  or  performing  any  other  duty  which  may  be 
performed  by  a  constable,  the  same  fees  as  allowed  by  law  to  con- 
stable for  such  services.^ 

For  serving  upon  debtors  of  the  state  and  comptroller's  notifi- 

1  [Code  Civ.  Proc,  §  3307,  subd.  14.]  »  [Code  Civ.  Proc,  §  3307,  subd.  18.] 

2  [Code  Civ.  Proc,  §  3307,  subd.  15.]  "  [Code  Civ.  Proc,  §  3307,  subd.  19.] 
«  [Code  Civ.  Proc,  S  3307,  subd.  16.]  '  [Code  Civ.  Proc,  §  3307,  subd.  20.] 
*  [Code  Civ.  Proc,  §  3307,  subd.  17.]  «  [4  K.  S.  8th  ed.,  p.  2779,  §  11.] 
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cation,  such  amount  as  may  be  audited  by  the  comptroller,  to  be 
paid  out  of  the  state  treasury.^ 

For  serving  canal  boards,  canal  commissioners,  and  canal  apprais- 
ers, such  sum  as  may  be  just  and  reasonable,  to  be  paid  by  the  canal 
commissioners.^ 

For  services  in  the  recovery  and  preservation  of  wreckage, 
salvage  not  to  exceed  oue-lialf  of  the  property  or  proceeds,  to 
be  paid  out  of  the  property  saved.^ 

For  keeping  any  person  arrested  by  virtue  of  an  order  of  arrest 
in  an  action  or  special  proceeding  brought  in  a  court  of  record  ;  or 
of  an  execution  issued  upon  a  judgment  rendered  in  exoneration 
of  his  bail,  at  the  expense  of  the  person  in  custody,  such  sum  as 
shall  have  been  prescribed  by  the  court  of  sessions ;  or  if  no  rate 
shall  have  been  prescribed  by  such  court  then  such  sum  as  shall 
be  allowed  by  the  justice  of  the  peace  of  the  same  town  or  city.* 

But  if  a  person  thus  confined  makes  oath  before  the  sheriff, 
deputy  or  deputy  jailer,  that  he  is  unable  to  support  himself  during 
such  imprisonment  his  support  is  a  county  charge.® 

[5.    IN   CRIMINAL    ACTIONS.] 

In  criminal  actions  where  no  fee  is  given,  the  compensation  is  to 
be  fixed  by  the  board  of  supervisors.^  The  fees  allowed  are  as 
follows  : 

For  summoning  constable  to  attend  any  court,  for  each 
constable,^  .50 

For  serving  a  warrant  in  a  criminal  case  where  an  arrest 
is  made,^  .75 

For  traveling  expenses  in  such  a  case,  for   each  mile 
traveled,  .10 

For  taking  defendant  into  custody  on  a  mittimus,  .25 

For    every  mile  traveled  in  taking  a  prisoner    to    jail, 
going  and  returning,  .10 

For  serving  subpoenas,  for  each  witness  served,  .25 

Mileage  on  the  distance    traveled  in  serving   witness 
subpCBna,  per  mile  going  and  coming,^  .05 

1  [1  E.  S.,  8th  cd.,  514,  §  21 ;  2  Id.  1083,      »  [See  Ex  parte  Wj'les,  1  Den.  668.] 

§  76.]  ^  [L.    1877,    c.    89 ;   Mileage    can    be 

2  [1  E.  S.,  8th  ed.,  738,  §§  10,  11.]  charged  only  on  the  distance  ao- 
8  [3  R.  S.,  8th  ed.,  2338,  §§  12,  13.]                    tually  traveled  in   serving  all  the 

"Code  Civ.  Proc,  §§  110,  115.]  witnesses   in  a   subpoena,  except 

Code  Civ.  Proc,  §  112.]  -wheve  the   board   of   supervisors 

[4  E.  H.,  8th  ed.,  p.  2579,  §  12.]  make  a  further  allowance,  L.  1836, 

'  [L.  1877,  c.  89.]  i^^.  506.] 
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No  charge  shall  be  allowed  by  a  board  of  supervisors  for  the 
issuing  or  serving  of  any  subpoena  in  any  criminal  case,  or  pro- 
ceedings in  behalf  of  a  defendant. ^ 

For  summoning  grand  jury  for  a  court  of  oyer  and  ter- 
miner or  general  sessions,  $10.00 

For  every  person  committed  to  prison,  .37J 

For  ever}^  person  discharged  from  prison,  .37i 

For  serving  a  warrant  or  performing  any  other  duty  which  may 
be  performed  by  a  constable,  the  same  fees  as  are  allowed  by  law 
to  a  constable  for  such  services.^ 

For  the  following^  services  slieriffs  shall  be  allowed  a  reasonable 
compensation  by  the  state,^  to  wit  : 

For  attendance  upon  a  grand  jury.* 

For  preparing  statements  of  prisoners  in  jail  for  district  attor- 
ney.^ 

For  preparing  calendar  of  prisoners  in  jail  for  courts  of  oyer  and 
terminer  and  sessions.^ 

For  the  support  of  prisoners  in  jail.'^ 

For  furnishing  and  collecting  statistics  for  secretary  of  state 
relating  to  convicts  in  criminal  courts.^ 

For  conveying  juvenile  delinquents  to  houses  of  refuge,  and 
lunatics  to  insane  asylums,  sucli  compensation  as  shall  be  fixed 
and  determined  by  the  board  of  supervisors.^ 

For  conveying  any  prisoner  sent  to  Albany  penitentiary  for  an 
ofPence  which  is  not  punishable  in  a  state  prison,  such  fees  and 
expenses  as  tlie  board  of  supervisors  shall  prescribe  and  allow.^° 

To  be  paid  by  the  state  : 

For  conveying  persons  convicted  of  offences  punishable  by  im- 
prisonment in  a  state's  prison  and  sentenced  to  the  Albany  or 
Syracuse  penitentiary  the  same  fees  as  are  allowed  by  law  for  con- 
veying convicts  to  state's  prison. ^^ 

For  conveying  a  single  convict  to  a  state  prison  or  the 
penitentiary,  for  each  mile  traveled,  -20 

For  conveying  two  convicts,  for  each  mile  traveled,  .35 

1  [L.   1845,  c.  180,  §  18;  4  K.  S.,  8th       »  [L.  1859,  c.  254,   §  1;  4   R.  S.,  8th 

ed.,  2543.]  ed.,  2784.) 

2  [4  E.  S.,  8th  ed.,  2779,  §  11.]  i"  [L.  1859,  c.  289,  §  2;  as  amended  by 
8  [Code  Crim.  Proc,  §§  946,  947,  949.]  L.  1876,  e.  108.  See  People  ex 
4  [3  E.    S.,  7th  ed.,  2559,  §  10;  1  id.,  rel.  Van  Houten  v.  Sadler,  97  N. 

8th  ed.,  p.  609,  §  22.]  Y.  146 ;  People  ex  rel.  Tralnor  v.. 

6  [4  E.  S.,  8th  ed.  2793,  §  25.]  Baker,  89  N.  Y.  461.] 

«  [4  E.  S.,  8th  ed.,  2793,  §  25.]  "  [L.  1869,  c.  574,  §§  1,  2,  3;  4  B.  S., 

'  [2  E.  S.,  8th  ed.,  1078,  §  3,  subd.  6.]  8th  ed.,  2840.] 
8  [Code  Grim.  Proc,  §§  945,  946,  969.] 
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For  conveying  three  convicts,  for  each  mile  traveled,  .40 

For  conveying  four  or  more  convicts,  each,  for  each  mile 
traveled,  .12 

For  maintenance  of  each  convict  on  way  to  state's  pris- 
on, per  day.  f  1.00 

[But  not  exceeding  for  thirty  miles'  travel.^] 
*4.84.1  "^^^  ^°  board  of  supervisors  shall  allow  any  charge  for  issu- 
*ing  or  serving  any  subpoena  in  any  criaiinal  case  or  proceed- 
ing issued  or  served  on  behalf  of  the  defendant.^  When  a  subpoena 
for  witnesses  in  criminal  cases  or  complaints,  containing  one  or 
more  names,  shall  be  served  by  a  constable  or  other  officer,  such 
officer  shall  be  allowed  for  mileage  only  for  the  distance  going  and 
returning,  actuall}'  traveled  to  make  such  service  upon  all  the  wit- 
nesses in  such  case  of  complaint,  and  not  separate  mileage  for  each 
witness,  unless  the  board  of  supervisors  auditing  the  accounts  for 
such  service  shall  deem  it  equitable  to  make  a  further  allowance.^ 

No  travel  fees  shall  be  allowed  for  traveling  to  subpoena  a  witness 
*4S'i1  *beyond  the  limits  of  the  county  in  which  the  subpoena  was 
issued,  or  of  an  adjoining  county,  unless  the  board  auditing 
the  account  shall  be  satisfied  by  proof  that  such  witness  could  not 
be  subpoenaed  without  additional  travel ;  nor  shall  any  travel  fees 
for  subpoenaing  witnesses  be  allowed,  except  such  as  the  board 
auditing  the  account  shall  be  satisfied  were  indispensably  necessary.* 
Such  proof  is  usually  the  certificate  of  the  district  attorney  or  mag- 
istrate, of  the  necessity  of  sending  tlie  officer  beyond  the  limits  of 
the  county,  or  of  the  adjoining  county. 

The  board  of  supervisors  may  allow  such  farther  compensation 
for  the  service  of  process,  and  the  expenses  and  trouble  attending 
the  same,  as  he  shall  deem  reasonable. 

■  The  moneys  necessarily  expended  by  sheriffs  in  the  execution  of 
the  duties  of  their  office,  in  cases  in  which  no  specific  compensation 
for  such  services  is  provided  by  law.^ 

Accounts  of  sheriffs  for  paying  the  fees  of  clerks  of  counties,  for 
drawing  grand  juries,  for  attending  the  drawing  of  grand  juries, 
and  for  summoning  constables  to  attend  courts.® 

For  other  services  in  criminal  cases  for  whicli  no  compensation 

1  [L.   1877,  0.   128;    4  E.  S.,  8th  ed.,      ^  i  r.  g.  902,  §  3 ;    [2  id.,  8th  ed.,  p. 

2787.]  1078,  §  3.] 

2  [L.  1845,  c.  180,  §  18;  4  E.  S.,  8thed.,      6  1  e.   S.  903,  §  3 ;   [2  Id.,  8th  ed.,  p. 

2761.]  1078,  §  3]  ;  Bright   v.  Supervisors 

8  [L.  1836,  0.  506;  4  R.  S.,  8th  ed.,  p.  ot  Chenango  Co.,  18  Johns.  242; 

2780.1  Mallory  v.  Supervisors  of  Court- 

4  [L.  1845,  c.  180,  §  27;  2  K.  S.,  8th  land  Co.,  2  Cow.  331. 

ed.,  p.  918,  §  27.] 
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is  specifically  provided,  such  sum  as  the  board  of  supervisors  of  the 
county  shall  allow.i 

For  giving  notice  of  any  general  or  special  election,  to  the  super- 
visors or  assessors  of  the  different  towns  and  wards  of  his  county, 
for  each  ward  and  town,  one  dollar  and  the  expense  of  publishing 
such  notices  as  are  required  by  law.^ 

3.  FEES  FOE  SUMMONING  JTJKOBS. 

§  1160.  For  summoning  each  grand  jury ,3  $10.00 

For  summoning  the  jury  to  attend  any  court,  for  each 
cause  noticed  for  trial  at  each  court,  or  placed  on  the  calen- 
dar thereof  for  trial,  to  be  paid  by  the  party  who  put  it  on 
the  calendar,*  .50 

Summoning  a  jury  upon  a  writ  of  inquiry,  or  in  any  case 
where  it  shall  become  necessary  to  try  the  title  to  any  per- 
sonal property,  attending  such  jury,  and  making  and       r*j.Q(^ 
returning  the  inquisition,®  for  each  juror  notified,  .25 

Summoning  a  jury  pursuant  to  any  precept  or  summons 
of  any  officer,  in  any  special  proceeding,  and  return  thereto, 
for  each  juror  notified,  .25 

Attending  such  jury  when  required,  2.00 

4.  FEES  IN  CIVIL  ACTIONS. 

§  1161.  The  plaintiff  in  an  action,  and  his  attorney,  are  each 
liable  to  the  sheriff  for  his  fees  in  serving  or  executing  process,  or 
for  any  official  services  rendered  in  the  cause.®  But  if  the  sheriff 
elects  to  look  to  the  attorney  exclusively,  and  gives  him  the  whole 
credit,  he  cannot  afterwards  look  to  the  party .^  When,  however, 
a  party  is  permitted  by  the  court  to  prosecute,  as  a  poor  person,  the 
sheriff  or  other  person  who  is  required  to  perform  any  service  therein 
shali  do  their  whole  duty  therein  without  taking  any  reward  for 
the  same.* 

It  has  been  seen  that  where  tlie  sheriff  is  required  by  law  to  per- 
form any  official  duty,  for  which  no  fee  is  given,  and  he  is  not 
required  to  perform  the  same  without  pay,  he  is  entitled  to  receive 
a  reasonable  compensation  therefor.^ 

1  The  People  ex  rel  Hilton  v.  Super-     '  Adams  v.  Hopkins,  5  John.  252;  Jack- 

visors  of  Albany,  12  Wend.  287.  son  ex  d.  Anderson  v.  Anderson, 

2  3  E.  S.  926,  §  33 ;  [Code  Civ.  Proc,  4  Wend.  474. 

§  3307,  subd.  19.]  '  Osterhout  v.  Day,  9  John.  114. 

»  [4  K.  S.  8th  ed.,  p.  2779,  §  H.]  »  3  B.  S.  745,  §  3.    [See  Code  Civ.  Proe.. 

*  [Code  Civ.  Proc.,  §  3307,  subd.  4];  c.  v.,  tit.  2,  art.  3,  §§  458-467.] 

Woods  V.  Gibson,  6  John .  125.  »  Ante,  §  1144. 

*  [Code  Civ.  Proc,  §  3307,  subd.  S.] 
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The  following  fees  are  given  by  statute  : 

For  serving  a  capias  ad  respondendum,  writ  of  replevin,^ 
summons,  or  other  process,  by  which  a  suit  shall  be  com- 
menced in  a  court  of  law,  citation,  scire  facias,  or  declaration, 
on  each  defendant,^  when  there  shall  have  been  no  process 
previous  thereto,  fO.50 

Most  of  the  processes  mentioned  liave  become  obsolete,  but  un- 
der the  foregoing  provisions  the  sheriff  would  be  entitled  to  the 
same  fees  for  servingthe  substituted  process,  as  those  named.  Thus 
he  would  be  entitled  to  the  same  fees  for  executing  a  judge's  order 
for  the  arrest  of  a  defendant  as  under  the  foregoing  statute  he  was 
entitled  to  for  the  service  of  a  capias  ad  respondendum  ;  and  for 
executing  an  order  for  the  delivery  of  personal  projjerty,  the  same 
fees  as  on  executing  the  former  writ  of  replevin. 

For  traveling  in  making  any  such  service,  six  cents  per  mile,  for 
*J.S71  §°^"§  ["•nd  returning,]  to  be  computed  in  all  cases  from  the 
court  house  of  the  county ;  and  if  there  be  two  or  more  court 
houses,  to  be  computed  from  that  which  shall  be  the  nearest  to  the 
place  where  the  service  shall  have  been  made,^  except  that  in  the 
county  of  Oneida,  such  travel  sliall  be  computed  from  the  court 
house  in  Whitestown.  The  law  remains  unchanged  though  there 
is  no  longer  a  court  house  in  Whitestown. 

[For  serving  summons  with  or  without  copy  of  com- 
plaint, for  each  person  served,]  $1.00 

For  serving  a  notice  of  the  object  of  suit  with  each 
summons,*  1.00 

For  returning  any  writ,  summons,  complaint,^  &c.,  .12 

For  taking  a  bond  of  a  plaintiff  in  replevin,  or  taking 
a  bond  on  the  arrest  of  a  defendant,  or  taking  his  en- 
dorsement of  appearance,  or  for  taking  a  bond  in  any 
other  case  where  he  is  authorized  to  take  the  same,  for 
which  no  fee  is  allowed  by  statu  te,c  .50 

The  same  remark  will  apply  to  the  fee  given  for  the  taking 
any  bond,  as  to  that  in  respect  to  the  service  of  process.  The 
sheriff  would  be  entitled  to  the  same  fees  on  taking  an  under- 
taking in  any  case  where  the  same  is  authorized  by  the  Code,  as 
for  a  bond. 

1  Griswold  v.  "Walton,  1  Cow.  231.  *  Gallaccher  v.  Egan,  2  Sandf.  742. 

8  [Code  Civ.  Pi-oc,  §  3307,  sulid.  1.]  e  [Codo  Civ.  Proc,  §  3307,  subd.  10.] 

8  [Slieriff  entitled    to   one  dollar  for 

executinga  writ  (if  replevin.    Code      r  [Code  Civ.  Proc,  §  3307,  subd.  12. 

Civ.  Proc.,  §  3307,  subd.  2.] 
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For  a  certified  copy  of  such  bond  or  undertaking,^  .25 

For  a  copy  of  every  snmraons,  scire  facias,  or  declara- 
tion served  by  him,  when  made  by  the  sheriff,  if  in  the 
supreme  court,  for  every  folio  of  one  hundred  words,  .12 

If  in  the  count)^  court,  .09 

For  a  copy  of  every  other  writ  when  demanded  or  re- 
quired by  law,  .19 

5.    FEES  ON  EXECUTIONS. 

§  1162.  The  fees  allowed  for  the  service  of  an  execution,  and 
for  advertising,  shall  be  collected  by  virtue  of  such  execution,  in 
the  same  manner  as  the  sum  therein  directed  to  be  levied.^  But 
the  sheriff  has  no  right  to  sell  the  defendant's  property,  for  the 
purpose  of  collecting  his  fees,  after  notice  that  the  judgment  has 
been  settled,  but  he  must  look  to  the  attorney  or  the  party,  unless 
there  be  collusion  between  the  parties,  and  the  plaintiff  and  his 
attorney  are  irresponsible.^  When  there  are  several  executions  in 
the  hands  of  the  sheriff  at  the  same  time,  against  the  same  party, 
there  shall  be  but  one  advertising  fee  charged,  and  he  shall  elect 
on  which  to  charge  it.  But  he  is  entitled  to  travel  fees  and  pound- 
age on  all  executions  in  his  hands  on  which  he  *receives  r*4^oo 
money  to  apply  thereon.*  And  if  executions  issue  to  several 
counties,  and  a  levy  is  made  on  each,  and  the  money  collected  in 
one  county,  the  plaintiff  is  liable  to  the  sheriff  of  the  other  counties 
for  their  fees  on  the  executions  in  their  hands,  on  which  they  have 
made  a  levy.  They  cannot  collect  such  fees  out  of  the  defendant 
after  notice,  but  they  must  look  to  the  plaintiff  or  his  attorney.^ 
So,  if  any  execution  is  settled  by  payment,  or  the  taking  securitj- 
after  levy,  the  sheriff  is  entitled  to  his  fuU  fees,  though  tlie  levy 
would  not  pay  the  amount  of  the  execution,  or  the  property  is 
covered  by  previous  liens  to  an  amount  exceeeding  its  value.^ 
And  so  too,  he  is  entitled  to  his  fees  and  poundage  where  a  levy  is 
made,  though  the  execution  is  irregular  and  is  afterwards  set  aside  ; 
and  if  a  plaintiff  direct  a  levy  upon  specific  property  and  afterwards 
finds  it  not  liable  to  the  execution,  and  thereupon  directs  the  levy 

1  rCode  Civ  Proc,  8  3307,  subd.  12.]         ^  Bolton  v.   Lawrence,  9  Wend.  435; 

2  3   E    S    924  S  33.     [See  Code   Civ.  Graham's  Pr.  363. 

Proc."  S  3307,  subd.  6.]  "  Hildretii   v.    Ellice,    1    Caines     192 ; 

3  Jaelison  ex  d .  Anderson  v.  Anderson,  Bolton  v.  Lawrence,  9^Vend  43.5  ; 

4  "Wend  479  Parsons  v.  Bowdoin,  17  Wend.  14; 

i  Knickerbocker  v.  Shipherd,  3  Cow.  Scott    v,    Shaw,    13    -Johns.    378: 

gg3  Adams  v.  Hopkin'!,  5  Johns.  252. 
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to  be  released,  he  is  liable  to  the  sheriff  for  his  fees.  On  the  capias 
ad  satisfaciendum,  the  sheriff  is  entitled  to  his  fees  for  arrestino- 
the  defendant  ;i  and  this  too,  though  the  whole  proceeding  is  irreg- 
ular and  a  new  judgment  is  obtained,  and  another  execution  is 
issued  and  the  sheriff  paid  on  that.^  But  it  is  otherwise  if  the 
party  is  exempt  from  arrest.^  And  if  the  sheriff  arrests  him  on 
one  writ,  and  detains  liim  on  another,  he  is  entitled  to  his  fees  on 
both.  If  the  slieriff  does  anything  beyond  his  ofEcial  duty,  at  the ' 
instance  of  the  defendant  in  the  execution,  he  is  entitled  to  remu- 
neration beyond  his  poundage,  by  the  defendant ;  but  not  if  it  is 
any  act  prohibited  by  law,  or  a  violation  of  his  duty.  Nor  can  he 
charge  the  expense  of  selling  the  goods  levied  on,  at  auction, 
because  he  is  bound  to  sell  them  himself.  Yet,  if  an  auctioneer 
be  employed  at  the  request  of  the  plaintiff  or  the  defendant,  or 
an}'  other  party  interested  in  having  the  property  bring  the  largest 
price,  such  party  must  pay  the  expense.* 

§  1163.  Upon  the  settlement  of  an  execution,  by  a  defendant,  or 
upon  settling  any  suit  or  demand,  the  sheriff  or  attorney  claiming 
any  fees  which  shall  not  have  been  taxed,  shall  upon  being  re- 
quired by  the  defendant,  and  on  his  paying  the  expense  thereof, 
have  his  fees  taxed  by  some  proper  officer  of  the  court,  in  which 
the  action  may  be  pending,  or  for  which  the  execution  shall  have 
been  issued.^  No  sheriff  or  attorney  shall  collect  any  fees  after 
^ .  nq-1  having  been  required  as  aforesaid,  *to  have  the  same  taxed, 
without  such  taxation  having  been  made.^  Where  an 
ofBcer's  fees  have  been  regularly  taxed,  it  is  an  answer  to  an  action 
for  treble  damages  under  the  statute  for  extortion,'  as  well  as  to 
an  action  to  recover  back  the  money.^ 

§  1164.  The  following  fees  have  been  prescribed  by  statute  upon 
the  service  of  executions  against  the  person  or  property :  ^ 

For  serving  an  attachment  for  the  payment  of  money, 
or  an  execution  for  the  collection  of  money,  or  a  warrant 
for  the  same  purpose,  issued  by  the  comptroller,  or  by 
any  county  treasurer,  for  collecting  the  sum  of  two 
hundred  and  fifty  dollars,  or  less,  per  dollar,  3  per  cent. 

1  Adams  v.  Hopkins,  5  Johns.  252.  8  Xhe  Supervisors  of  Onondaga  Co.  v. 

2  Scott  v.  Shaw,  13  Johns.  378.  Briggs,   2  Denio  26 ;   The  Super- 

3  Wragg  V.  Swart,  10  Johns.  93.  visors  of  Onondaga  Co.  v.  Briggs, 
^  Watson,   80  ;   Chitty   on   Contracts,  2  Hill,  135. 

583  ;   Woodgate  v.  Knatohbull,  2  »  [Does  not  apply  to  counties  of  New 

T.  E.  157.  York,  Kings  or  Westchester.     In 

6  3  R.  S.   932,  §  1 ;  [Code  Civ.  Proc,  these  counties  the  fees  are,  upon 

§  3287.]  first  $250,  2  J  per  cent,  on  all  over 

0  [Code  Civ.  Proc,  §  3287.]  that  IJ  per  cent.] 

'  Ante,  §  1142. 
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And  for  every  dollar  collected,  more  than  two  hun- 
dred and  fifty  dollars/  2  per  cent. 

For  mileage  on  every  execution,  for  going  only,  to  be 
computed  from  the  court  house,  per  mile,^  .10 

Advertising  goods  or  chattels,  lands  or  tenements  for 
sale,  on  any  execution,  unless  settled  or  stayed  12.00 

And  if  the  execution  be  stayed  or  settled,  after  ad- 
vertising and  before  sale,^  1.00 

The  fees  allowed  by  law,  (being  not  more  than  seventy-five 
cents  per  folio  for  the  first  insertion,  and  fifty  cents  per  folio  for 
each  subsequent  insertion  after  the  first),*  and  paid  by  such 
sheriff  to  any  printer  for  publishing  an  advertisement  of  the  sale 
of  real  estate,  for  not  more  than  six  weeks  ;  and  for  continuing 
such  advertisement  more  than  six  weeks,  or  for  publishing  the 
postponement  of  any  such  sale,  the  expense  of  such  continuance 
or  postponement  shall  be  paid  by  the  party  requiring  the  same.^ 

Where  proceedings  are  stayed  upon  an  execution  until  the  deci- 
sion of  a  non-enumerated  motion,  and  the  motion  is  denied,  and 
the  advertisement  has  been  continued  in  the  meantime,  the  party 
against  whom  the  process  issued  is  liable  to  pay  the  expense  of  the 
advertisement;  but  he  is  not  so  liable  where  the  proceedings  are 
stayed  for  the  purpose  of  enabling  the  party  to  move  for  a  new 
trial  on  a  case  made.^  r*490 

*For  every  certificate  on  the  sale  of  real  estate  or 
on  the  redemption  thereof,''  for  each  folio,  .25 

The  clerk's  fees  on  filing  certificate  of  sale,  .06 

Clerk's  fees  for  recording  certificate,^  for  each  folio,  .10 

The  fees  before  mentioned  for  the  service  of  an  execution,  and 
for  advertising  thereof,  and  clerk's  fees  for  filing  and  recording  the 
certificate  of  sale,  shall  be  collected  by  virtue  of  such  execution, 
in  the  same  manner  as  the  sum  therein  directed  to  be  levied.  But 
when  there  shall  be  several  executions  against  the  defendant,  at 
the  time  of  advertising  his  property,  in  the  hands  of  the  same 
sheriff,  there  shall  be  but  one  advertising  fee  charged  on  the  whole 
and  the  sheriff  shall  elect  on  which  execution  he  will  receive  the 
same. 

1  [Code   Civ.   Proc,    §  3307,  subd.  7 ;      *  3   R.    S.  929,  §  45 ;  4  R.  S.  9,  §  1 ; 

Sinnickson  v.  Gale,  1  Har.  (N.  J.)  [Code  Civ.  Proc,  §  3317.] 

21 ;  Gordon  v.  Maupin,  10  Mo.  352 ;  6  Camp  v.  Garr,  6  Wend.  535. 

Irvin  V.  Milburn,  10  Mo.  456.  "  Smith  v.  Martin,  18  Wend.  590. 

2  3  E.  S.  924,  §  33;  [Code  Civ.  Proc.,  '  3  R.  S.  656,  §  86;  [Code  Civ.  Proc, 

§  3307,  subd.  6.]  §  3307,  subd.  9.] 

8  [Code  Civ.  Proc,  S  3307,  subd.  8.]  »  3  R.  S.  651,  §  58;  [Code  Civ.  Proc,, 

§  3304.] 

37 
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The  fee  for  the  certificate  of  redemption  must  be  paid  b)'  the 
party  for  whose  benefit  the  same  is  made. 

For  a  deed  on  the  sale,  to  be  paid  by  the  grantee,  $2.00 

Por  serving  an  execution  issued  by  the  county  clerk,  upon  the 
judgment  of  a  justice,^  or  the  warrant  of  the  county  treasuier  for 
the  collection  of  taxes  upon  rents  reserved,^  the  same  fees  as  are 
allowed  to  constables  on  justices'  executions,  to  wit : 

For  serving  an  execution  ^  for  every  dollar  collected, 
to  the  amount  of  fifty  dollars,  .05 

For  every  dollar  collected  over  fifty  dollars,  .02^ 

For  every  mile,  going  oiil},  more  than  one  mile, to  be 
computed  from  the  place  of  abode  of  the  defendant,  or 
where  he  shall  be  found,  to  where  the  execution  or 
warrant  is  returnable,  each  mile,^  .10 

In  addition  to  the  fees  now  allowed  to  sheriffs  on  executions 
against  property  in  civil  actions,  they  shall  be  entitled  to  demand 
and  leceive  on  such  executions  the  sum  of  fifty  cents  for  receiving 
and  entering  the  same  in  their  books,  searching  for  property  and 
paying  the  postage  on  the  return  of  the  said  execution,  if  such  re- 
turn be  made  b}-  mail,  which  sum  shall  be  a  charge  against,  and  be 
collected  of  the  person  by  whom  the  said  execution  was  issued, 
except  when  he  is  a  county  clerk,  or  of  the  person  in  whose  favor 
the  judgment  was  rendered.*  The  said  sura  of  fifty  cents,  in  the 
case  of  judgments  hereafter  recovered,  shall  be  one  of  the  disburse- 
ments to  be  included  in  the  bill  of  costs,  fixed  in  favor  of  the  party 
^.q-,-|  entitled  thereto.  In  cases  *where  judgment  has  been  al- 
ready obtained,  the  said  sum  shall  be  collected  by  the  sheriff 
from  the  defendant  in  the  execution,  in  the  same  manner  as  his 
other  fees  are  now  collected. 

For  returning  every  execution  to  be  paid  by  the  plaintiff 
also,  .12 

The  foregoing  fees,  on  receiving  and  returning  executions,  are  to 
be  collected  of  the  plaintiff  or  his  attorney,  whether  anything  is 
made  on  the  execution  or  not. 

For  copy  of  execution  paid  to,  or  collected  by  the  sheriff, 
with  his  indorsement  of  satisfaction  thereon,  to  be  paid  by 
the  party  demanding  it.''  .25 


1  1  E.  S.  941,  §  133.  1  3  E.  S.  926,  §  34;  [Code  Civ.  Proc, 
^  3  E.  S.  452,  §  150;  [Code  Civ.  Proc,  §  3307,  subd.  6.] 

§  3323.]  6  4  R.  s.  576,  §  1 ;  [Code  Civ.  Proc, 
0  [Code  Civ.  Proc,  §  3323,  subd.  1.]  §  3307,  subd.  10.] 
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On  the  county  treasurer's  warrant  against  a  delinquent  collector, 
the  sheriff  shall  retain  out  of  the  moneys  collected  the  same  fees 
that  the  collector  would  have  been  entitled  to  retain.^ 

§  1165.  On  the  sale  of  premises  under  a  decree  of  foreclosure, 
orin  partition,  the  sheriff  shall  receive  his  disbursements  for  printer's 
fees.  He  shall  also  be  entitled  to  receive  the  same  fees  as  upon 
sales  by  virtue  of  an  execution,  but  such  fees  shall  in  no  case  ex- 
ceed the  sum  of  ten  dollars.  If  the  amount  bid  on  any  such  sale, 
or  any  part  of  such  amount,  shall  be  credited  on  the  decree  of  sale) 
or  be  bid  by  the  person  or  party  in  whose  favor  the  decree  shall 
be  made,  the  fees  of  the  sheriff  shall  be  estimated  upon  the  surplus, 
over  and  above  the  amount  so  credited  or  bid  by  such  person  or 
party;  but  if  the  fees  on  the  whole  sum  bid  on  such  sale  would 
amount  to  more  than  five  dollars,  in  case  no  part  thereof  was  so 
credited  or  bid  by  such  person  or  party,  the  sheriff  shall  be  entitled 
to  five  dollars,  if  the  fees  on  the  sum  actually  paid  would  not 
amount  to  that  sum.^ 

§  1166.  In  the  city  and  county  of  New  York,  all  sales  of  real 
estate  under  the  decree  or  judgment  of  any  court  of  record  (except 
sales  in  cases  of  partition,  and  where  the  sheriff  of  such  county  is  a 
party)  shall  be  made  by  the  sheriff  of  said  city  and  county  ;  and  in 
cases  of  foreclosure  he  shall  be  entitled  to  receive. 

For  receiving  order  of  sale  and  posting  notices.  $10.00 

Attending  sale,  10.00 

Drawing  deed,  5.00 

Attending  and  adjourning  sale  at  request  of  plaintiff  or 
order  of  the  court,  3.00 

But  no   more  than  three  such  adjournments  shall    be 
charged. 

For  making  report  of  sale,  5.00 

For  paying  over  surplus  moneys,  3.00 

*And  all  disbursements  allowed  by  law  for  printer's  fees,  r^ifj^qo 
taking  acknowledgments,  administering  oaths  and  internal 
revenue  stamps  affixed  to  conveyances  executed  and  delivered  by 
him  and  all  auctioneer's  fees  actually  paid  by  him,  but  not  to  ex- 
ceed for  such  auctioneer's  fees  twelve  dollars  for  each  parcel,  sep- 
arately sold,  which  auctioneer's  fees  shall  be  paid  by  the  purchaser 
of  the  parcel  in  addition  to  the  amount  bid  by  him  therefor.^ 
§  1167.  Serving  a  writ  of  possession  or  of   restitution; 

1  Sup.  of  Livingston  Co.  V.  McCartney,      2  3  b.   s.   291,  §  49.     [See  Code  Civ. 
26  Barb.  90.  Proc,  §  330,  subd.  9.] 

3  L.  1869,  c.  567,  §§  1,  2. 
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putting  any  person  entitled,  into  possession  of  premises, 

and  removing  the  tenant,  f  1.50 

And  traveling  fees,  going  and  returning,  each  mile,^  .06 

Returning  the  writ,^  .12 

If  there  is  a  fi.  fa.  for  costs,  as  a  part  of  the  writ,  the  same  fees  as 
on  executions  in  other  cases. 

§  1168.  For  every  prisoner  committed  to  prison,  for  re- 
ceiving, .37i 

For  discharging  every  prisoner  committed,  .37i 

To  be  paid  by  the  plaintiff  iu  tlie  procesc.^ 

But  the  sheriff  is  not  entitled  to  any  fee  for  discharging  a  pris- 
oner when  he  takes  a  bond  for  the  limits,  for  it  is  not  a  discharge 
within  the  meaning  of  the  statute.* 

Taking  a  bond  for  the  liberties  of  the  jail,  .37i 

Where  the  prisoner  is  supported  by  the  sheriff  while  in  jail,  he 
is  entitled  to  a  reasonable  compensation  therefor.  The  restric- 
tions upon  the  sheriff  against  extortion  in  such  case,  have  been 
hereinbefore  pointed  out.^ 

When  any  prisoner  shall  be  committed  to  jail  by  virtue  of  any 
civil  process  issued  by  any  court  of  record,  instituted  under  the 
authority  of  the  United  States,  the  sheriff  may  receive  to  his  own 
use  such  sums  of  money  as  shall  be  payable  by  the  United  States, 
for  the  use  of  said  jails.^ 

Sheriffs  are  likewise  required  to  receive  into  jail  prisoners  com- 
mitted by  the  United  States  on  criminal  process,  the  United  States 
supporting  such  prisoners.  Nothing  is  declared  in  tlie  statute  as 
to  who  shall  be  entitled  to  the  payment  made  tlierefor,  but  it  is 
conceived  that  under  the  foregoing  provisions,  the  sheriff  will  be 
entitled  to  receive  any  fees  therefor,  the  United  States  is  required 
to  pay. 

§  1169.  Each  officer  to  whom  a  writ  for  the  collection  of  military 

*4.P^1  *^'^s®  ™^J  ^®  directed,  shall  be  entitled  to  the  same  fees, 

and  be  subject  to  the  same  penalties  for  any  neglect,  as  are 

allowed  and  provided  for   on   executions  issued  out  of  justices' 

courts.^ 

For  all  other  services  and  commitments  under  the  said  law,  the 
sheriff,  jailer,  and  constables  executing  the  same,  shall  be  entitled 
to  the  like  fees  as  for  similar  services  in  civil  cases.^ 

1  [Code  Civ.  Proc,  §  3307,  subd.  13.]         e  [See  4  B.  S.,  8th  ed.,  p.  2790,8  16,  and 
=  [Code  Civ.  Proc,  §  3307,  subd.  10.]  2823,  §  145.] 

=  [3  R.  S.,  7th  ed.,  p.  2579,  §  12.]  '  Ante,    §  760;  Military  Code,  §  203, 

*  Merchant  v.  Mason,  2  "Wend.  602.  subd.  3. 

6  Ante,  §  579,  etc.  8  Ante,  §  760;  MUitary  Code,  §  203, 

subd.  4. 
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6.  FEES  ON  ATTACHMENTS  AGAINST  FOREIGN  COKPOEATIONS, 
NON-RESIDENT  OR  ABSCONDING,  OR  CONCEALED  DEBTORS  ;  AND 
AGAINST  SHIPS. 

§  1170.  For  serving  an  attachment  against  the  property 
of  a  debtor  under  the  provisions  of  chapter  five  of  the  second 
part,  or  under  the  provisions  of  the  eighth  title  of  chapter  eight 
of  part  third  of  the  Revised  Statutes  ;  or  against  foreign  cor- 
porations, non-resident  or  absconding,  or  concealed  debtors, 
under  the  provisions  of  the  Code,^  fl.OO 

For  returning  the  attachment,^  .12 

With  such  additional  compensation  for  his  trouble  and  expenses 
in  taking  possession  of  and  preserving  the  property  attached,  as 
the  officer  issuing  the  warrant  shall  certify  to  be  reasonable.  And 
where  the  property  so  attached  shall  afterwards  be  sold  by  the 
sheriff,  he  shall  be  entitled  to  the  same  poundage  on  the  sum  col- 
lected, as  if  the  sale  had  been  made  under  an  execution. 

But  the  poundage  shall  only  be  computed  on  the  amount  actu- 
ally collected  on  the  execution,  unless  the  matter  is  compromised, 
then  the  poundage  shall  be  computed  on  the  amount  at  which  it 
is  settled.^ 

For  making  and  returning  an  inventory  and  appraisal,  such  com- 
pensation to  the  appraisers,  not  exceeding  one  dollar  to  each  per 
day,  for  each  day  actually  ejuployed,  as  the  officer  issuing  the  at- 
tachment shall  allow,  and  the  same  compensation  for  drafting  and 
copying  the  inventory,  as  is  allowed  for  drafts  and  copies  to  at- 
torneys in  the  supreme  court. 

Such  allowance  is  for  drafting  each  folio,  .25 

For  each  necessary  copy  thereof,  for  each  folio,*  .12 

For  selling  an}'  property  so  attached,  and  for  advertising  such 
sale  the  same  allowance  as  for  sales  on  executions. 

The  costs  and  charges  of  the  sheriff  on  an  inquest  of  title,  in  the 
case  of  a  non-resident  debtor,  to  be  allowed  by  the  officer  issuing 
the  warrant,  shall  be  paid  by  the  attaching  creditor,  if  the  title  to 
the  property  is  found  in  the  claimant  and  if  not  then  by  such 
claimant.^ 

*Fees  on  attachments  against  ships.  [*494: 

For  serving  warrant,  $1.00 

1  Ante,  §  366,  et  seq. ;  [Code  Civ.  Proc,      s  Code,  §  243. 

8  3307,  subd.  10.  384,]  et  seq.  Code,      *  [Code  Civ.  Proc,  §  3307,  subd.  2.] 
I  227.  6  3  E.  s.  80,  §  12 ;  Code,  §  233. 

2  [Code  Civ.  Proc,  §  3307,  subd.  10.] 
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For  returning  same,  $1.00 

Necessary  expenses  of  keeping  vessel  not  exceeding  for 
each  day  the  vessel  has  been  held  by  him  in  custody,  2.50 

The  sheriff  shall  not  be  entitled  to  receive  any  other  or  greater 
sums  than  the  above  specified,  for  any  service  rendered  by  him  on 
seizing  a  vessel,  uor  shall  he  be  allowed  the  expenses  of  custody 
upon  more  than  one  warrant  at  tlie  same  time.  All  costs,  dis- 
bursements and  fees  shall  be  verified  by  affidavit  and  adjusted  by 
the  officer  who  issued  the  writ.^ 

7.   FEES    ON   WKITS    OP   HABEAS    CORPUS   AND   CERTIOEARI. 

§  1171.  Bringing  up  a  prisoner  on  habeas  corpus,  to 

testify  or  answer  in  any  court,  $1.50 

For  travehng  each  mile  from  the  jail,^  .12 
For  attending  such  court  with  such  prisoner,  per  day, 

besides  actual  necessary  expenses,^  1.00 

Making  return  to  the  writ,  .12 

Copy  of  process  to  annex  to  return,  for  each  folio,  .12 

Return  to  writ  of  certiorari,  .12 

Copy  of  process  to  annex  to  return,  for  each  folio,*  .12 

8.   PEES   IN   OTHER   CASES. 

§  1172.  There  is  no  fee  prescribed  for  the  execution  of  a  warrant 
under  the  non-imprisonment  act,  but  the  taxing  officer  usually  al- 
lows the  same  compensation  as  is  given  in  cases  of  habeas  corpus.^ 
Executing  an  attachment,  -11.50 

Travel  fees  for  each  mile,^  .12 

Bond  taken  on  the  arrest,'^  .50 

Return  of  writ,^  .12 

No  fee  is  prescribed  for  the  service  of  an  attachment  against 
a  defaulting  witness,^  or  the  like,  where  the  party  is  arrested 
and  brought  into  court.  It  is  usual,  however,  for  the  court 
before  whom  the  party  in  contempt  is  brought,  to  impose 
such  fine  as  will  be  a  reasonable  compensation  to  the  officer 
making  the  arrest.  Usually  there  is  allowed  for  serving 
the  attachment,^  1.00 

1  [4  K.  S.,  8th.,  p.  2689,  §  14.]  '  [Code  Civ.  Proo.,  §  3307,  subd.  12.] 

2  The  Utica  Bank  v.  Kibbe,  7  Cow.  424.      »  The  People  ex  rel.  Griffith  v.  Elmer, 
8  3E,.  S.  925,  §  33;  [Code  Civ.  Proc,  3  Paige,   85;  [Code  Civ.   Proc,  § 

§  3307,  subd.  16.]  3307,  subd.  10.] 

4  3  K.  S.  894,  §  99;  [Code  Civ.  Proc,  »  [The  Code  of  Civil  Procedure  does 

§  3307,  subd.  10.]  make  provision  for  fees  in  such 

0  Ante,  §  1173.  case.     See  Code  Civ.  Proc,  §  3307, 

e  [Code  Civ.  Proc,  §  3307,  subd.  16.]  subd  1.] 
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Return  thereof,^  .12 

Travel  fees  from  the  place  of  arrest  to  the  court  where 
the  writ  is  returnable,  for  each  mile,^  .06 

All  sheriffs,  coroners,  and  wreck  masters,  and  all  persons  ,. 
employed  by  them,  and  all  other  persons  aiding  and  assist-  '- 
ing  in  the  recovery  and  preservation  of  wrecked  property,  shall  be 
entitled  to  a  reasonable  allowance  as  salvage,  for  their  services, 
and  to  all  expenses  incurred  by  them,  in  the  performance  of  such 
service,  out  of  the  property  saved  ;  and  the  officer  having  the  cus- 
tody of  such  property  shall  detain  tlie  same,  until  such  salvage 
and  expenses  shall  be  paid.  But  the  whole  salvage  that  shall  be 
claimed  in  any  case  shall  not  exceed  one  half  of  the  property  or 
proceeds,  on  which  such  salvage  shall  be  charged,  and  every  agree- 
ment, order,  or  judgment,  allowing  a  greater  salvage  shall  be  void.^ 

For  holding  an  inquest  to  investigate  the  origin  of  fires,  the 
actual  and  necessary  expenses  shall  be  fixed  and  paid  in  the  same 
manner  as  the  compensation  and  expenses  of  coroners  are  now 
provided  for  by  law.* 

For  any  services  which  may  be  rendered  by  a  constable,  the 
same  fees  as  are  allowed  by  law  for  such  services  to  a  constable.^ 

1  [Code  Civ.  Proe.,  §  3307,  subd.  10.]         «  2  K.  S.  962,  §§  12,  13;  [3  id.,  8thed., 

2  [The  Code  of  Civil  Procedure  does  p.  2338,  §§  12,  13.] 

make  provision  for  fees  in  such      «  2  E.  S.  996,  §  7;  [3  id.,  8th  ed.,  p. 

case.     See  Code  Civ.  Proc,  §  3307,  2408,  §  7.] 

subd.  1.]  5  [4  K.  s.,  8th  ed.,  p.  2779,  §  11.] 
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CHAPTER  III. 


FEES  OF  COEONBRS.« 


§  1173.  For  all  services  rendered  by  coroners  in  actions  or  pro- 
ceedings where  they  are  authorized  to  act,  whether  as  peace  officers, 
in  consequence  of  the  sheriff  being  a  party  to  any  action  or  pro- 
ceeding, or  while  they  are  discharging  the  duties  of  the  office  of 
sheriff  during  a  vacancy  in  the  office,  they  are  allowed  the  same 
fees  as  sheriffs  for  similar  services.^  [For  performing  the  require- 
ments of  law  in  regard  to  wrecked  vessels,  the  coroner  shall  receive 
three  dollars  per  day  and  fractional  parts  thereof,  and  a  reason- 
able compensation  for  all  official  acts  performed,  and  mileage  to  and 
from  such  wrecked  vessel,  ten  cents  per  mile  for  each  mile  trav- 
eled.2] 


1  [L.  1873,  c.  833,  as  amended  L. 
1874,  c.  535;  4  E.  S.,  8th  ed.,  p. 
2786  ;  Code  Civ.  Proc,  §  3310.] 

a   Ark— Dig.  1858,  p.  566 ;  L.  1867,  p. 

281,  et  seq. ;  [id.,  1884,  §  3253.] 
Cal.— Dig.  1860,  pp.  112,  439,  444, 

448,  481,  986;  L.  1861,  p.  Ill;  L. 

1865,  p.  442 ;  [Deer.  Codes  &  Sts. 

1885,  Yol.  1,  §§  4160,  4192.] 
[Dak.— Codes,  1885,  pp.  542,  549.] 
Del.— E.    S.,   1852,    p.   440  ;    [Laws 

1874,  p.  739.] 
Fa.- Dig.  1847,  p.  436;  L.  1866,   p. 

11. 
Ga.— Code,  702. 
Ind.— E.  S.   1852,   p.   290;  L.   1853, 

p.   71 ;  L.  1867,  p.  125 ;  [Eev.  Sts. 

1881,  §   5891 ;   In.    Sts.  sup.   1889, 

§  1956.] 
a.— Eev.  1860,  p.  711 ;  [Eev.  Code, 

1885,  p.  896.] 
Kan.— Gen.  St.  1868,  p.  480  ;  [Comp. 

L.  1885,  §  2691.] 
Ky.— 1  E.  S.  523 ;  [Gen'l  Sts.   1888, 

p.  633.] 
La.— E.  S.  132;  [id.,  §  668.] 
Me.— E.  S.  65(i ;  [Roy.  Sts.  1883,  pp. 

528,  961.] 
Md.— 1   Code,  293;    [Pub.  Gen'l  L. 

1888,  Vol.  1,  p.  715.] 
Mass.— St.  1860,  p.  787 ;  Sup.  168. 
Mich.- St.   1857,  p.   1485;    [2  How. 

St.  1882,  §  9018.] 


[L.  1873,  0.  833,  as  amended  by  L. 
1874,  c.  535.] 


Minn.— Eev.  1866,  p.  507. 

Miss.— Eev.    Code,    147;    [id.    1880, 

§449.] 
Mo.— Gen.  St.  1865,  p.  179 ;  [2  E.  S. 

1889,  §  1221  et  seq.] 
Neb.— E.  S.  163;  [Comp.  L.  1887,  p. 

431.] 
N.  H.— Gen.  St.  1867,  p.  550;   [Genl. 

L.  1878,  p.  658.] 
N.  J.— Dig.    1855,    p.  271;    [Eevis. 

1877,  pp.  173,  1281 ;  Kevis.  N.  J. 

Sup.  1886,  pp  141,  142.] 
N.  C— Eev.   Code,  542 ;  L.   1869,  p. 

666. 
0.— 1  E.  S.  639,  et  seq. 
On.— Gen.  L.  736. 

[Oreg.— Ann.  L.  188T,  Vol.  2,  p.  1113.] 
Penn.— Dig.   1861,  p.  450;     Bright. 

Purd.  Dig.   1883,  Vol.  1,  pp.  779, 

780.] 
E.  I.— E.  S.  589 ;   [Pub.  Sts.  1882,  p. 

731.] 
S.  C— L.  1870,  p.  399. 
Tenn.— Code,  p.  820. 
Tex.— L.  1866,  p.  233. 
Utah.  — Comp.  L.    1888,    Vol.    1,  § 

2194. 
Va.— Code,  1849,  p.  698. 
[Wis.— E.S.  1878,  p.  258.] 
[Wyo.— Comp.  L.  1876,  p.  436.] 
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*For  confining  a  sheriff  in  any  house,  on  civil  x)rocess,  two  r*4Qo 
dollars  for  each  day,  to  be  paid  by  such  sheriff  before  he 
shall  be  entitled  to  be  discharged  from  such  confinement.^ 

§  1174.  The  compensation  to  be  paid  to  the  coroners  of  the 
several  cities  and  counties  of  this  state,  for  holding  any  inquest  in 
the  cases  authorized  by  law,  shall  be  fixed,  and  together  with  all 
necessary  incidental  expenses,  shall  be  audited  and  allowed  by  the 
board  of  supervisors  of  their  respective  counties,  and  paid  in  like 
manner  as  other  county  charges.^ 

§  1175.  The  boards  of  supervisors  of  the  respective  counties 
sometimes  allow  a  specific  sura  for  all  services  rendered  by  a  cor- 
oner upon  an  inquest  in  any  given  case  ;  and  sometimes  an  allow- 
ance is  made  for  viewing  the  body,  and  in  addition  thereto  the 
same  fees  as  magistrates  and  sheriffs  are  entitled  to  receive  for 
similar  services,  upon  the  inquest,  or  upon  examination  of  the 
prisoner,  as  follows :  a 

[For  viewing  body,  $5.00 

For  service  of  subpcsna  for  each  mile  traveled.  .10 

For  serving  each  witness,  .15 

For  summoning  an  attendance  upon  jury,  3.00 

For  drawing  inquisition  for  jurors  to  sign,  1.00 

For  copying  inquisition  for  record  per  folio,  .25 

(But  such  officers  shall  not  receive  pay  for  more  than  one  copy.) 
For    making   and    transmitting   statement   to    board    of 
supervisors,  each  inquisition,  $  .50 

For  warrant  of  commitment,  1.00 

For  arrest  and  examination  of  offenders,  the  fees  shall  be  the 
same  as  justices  of  the  peace  in  like  cases. 

For  performing  the  duties  of  sheriff  the  same  fees  as  sheriffs 
for  the  performance  of  like  duties. 

For  performing  the  requirements  of  the  law  in  regard  to, 
wrecked  vessels  for  each  day  or  fractional  part  thereof,  3.00 

For  mileage   traveled   to  and  from  such  wrecked  vessel 
per  mile,  •-'■" 

(And  a  reasonable  compensation  for  all  official  acts  performed.) 

1  3  E.  S.  927,  8  38;  [Code  Civ.  Proc,  §  790,  L.  1873,  e.  833,  as  amended 

§  3310.]  by  L-  1874,  c.  535.] 

2  3  E.  S.  1050,  §  16;  [Code  Civ.  Proc, 

a  [Except  in  the  counties  of  New  York  S.,  8th  ed.,   p.  2785;   1  E.   S.   & 

and  Kings,  L.  1873,  c.  833,  §  1,  as  Codes,  670.] 

ended  by  L.  1874,  c.  535 ;  4  E. 
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For  taking  ante  mortem  statements  for  each   day  and 

fractional  part  thereof,  $3.00 

For  each  mile  traveled  in  such  case,  .10 

For  taking  deposition  of  injured  person  in  extremis,  1.00 

For  all  moneys  paid  out  actually  and  necessarily  by  the  coroner 

in  th^  discharge  of  his  official  duties,  he  shall  be  allowed  by  the 

supervisors  and  reimbursed  by  tlie  state. ^ 

Wherever  in  consequence  of  the  performance  of  his  official 
duties  a  coroner  becomes  a  witness  in  a  criminal  proceeding,  he 
shall  be  entitled  to  receive  mileage  for  each  mile  traveled  to  and 
from  his  place  of  residence,  .10 

For  each  day  or  fractional  part  thereof  detained  as  such 
witness,^  3.00 

Of  items  of  coroners  compensation  are  a  county   charge,  to  be 
audited  and  allowed  by  the  board  of  supervisors.'^ 
*4Q71       *'^  reasonable  compensation,  and  the  actual  expenses  of 
digging  up  and  burying  again  the  body,  on  which  an  in- 
quest is  held. 

Every  other  necessary  expense  incurred  upon  the  inquest  or 
examination  of  the  person  charged  with  the  crime. 

The  coroners  of  the  city  and  county  of  New  York  are  entitled 
to  the  following  fees  and  none  other  : 

For  viewing  each  body  and  liolding  an  inquest  thereon,    $10.00 
Summoning  and  swearing  jury,  5.00 

Making  and  filing  inquest,  5.00 

But  the  same  is  not  to  be  audited  by  the  board  of  supervisors  of 
said  county  or  paid,  except  upon  the  sworn  accounts  filed  with 
said  board  and  with  the  comptroller  of  said  city.* 

Before  auditing  and  allowing  the  accounts  of  coroners,  the 
supervisors  of  the  county  shall  require  from  each  of  them  respec- 

1  [L.  1873,  c.  833,  §  1,  as  amended  by  for  holding    any   inquest  in  the 

L.  1874,  c.  535;  4  R.   S.,  8th  ed.,  cases  authorized  bylaw  shall  be 

2785,  2786  ;  1  K.   S.   &  Codes,  670,  fixed,  and  together  with  all  neces- 

671.     As  to  the  compensation  of  sary  incidental  expenses  shall  be 

coroners  in  the  counties  of  Erie,  audited  and  allowed  by  the  board 

Rensselaer,  Albany,  Monroe,  Che-  of  supervisors  of  the  respective 

mung    and  Westchester,   see   re-  counties  and  paid  in  like  manner 

spectively   L.    1875,    c.    248  ;    L.  as  otner  county  charges."] 

1876,   e.   398 ;    L.  1878,   c.   37 ;   L.  "  [L.  1873,  o.  833,  §  3,  as  amended  L. 
1878,  c.  166 ;  L.  1885,  o's  418,  419.  1874,   c.  535 ;  4  K.  S.,  8th  ed.,  p. 

The  general  provision  of  2  E.  S.,  2786,  §  3 ;  1  R.  S.  &  Codes,  671.] 

7th  ed.,   752,  §  10,  relating  to  the  s  [L.  1873,  e.   833,   §  5;  4  R.   S.,   8th 
whole  state  seems  unrepealed  as  ed.,  p.  2786,  §  5;  1  E.  S.   &  Codes, 

to  Kings  County.      This   section  671.] 

provides:   "The  compensation  to  *  L.  1869,  o.  565. 
be  paid  to   the  coroners    .     .     . 
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tively,  a  statement  in  writing,  containing  an  inventory  of  all 
money  and  other  valuable  things  found  with  or  upon  all  persons 
on  whom  inquests  shall  have  been  held,  and  the  manner  in  which 
the  same  have  been  disposed  of,  verified  by  the  oath  or  affirmation 
of  the  coroner  making  the  same,  that  such  statement  is  iu  all  re- 
spects just  and  true,  and  that  the  money  and  other  articles  men- 
tioned therein  haye  been  delivered  to  the  treasurer  of  the  county, 
or  to  the  legal  representatives  of  such  person  or  persons.^ 

§  1176.  The  said  coroners  shall  be  entitled  to  receive  a  reason- 
able compensation  for  making  and  rendering  such  statement,  and 
for  their  trouble  and  services  in  the  preservation  and  delivery  of 
said  effects  and  property,  and  all  reasonable  expenses  incurred  by 
them  in  relation  thereto,  to  be  audited  by  the  board  of  supervi- 
sors, in  addition  to  the  fees  or  compensation  to  be  allowed  by 
them  for  holding  an  inquest.^ 

1  3  E.  S.  1037,  §  12 ;  [Code  Civ.  Proc,     ^  3  E.  S.  1038,  §  13.     [See  Code  Crim. 
§  788.]  Proc,  '§  788.] 
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CHAPTER  IV. 


PEES  OF  CONSTABLES.^ 


§  1177.  As  a  general  thing  the  same  rules  relative  to  the  fees 
of  sheriffs  apply  to  constables.  These  have  been  already  stated.^ 
Like  sheriffs,  they  are  liable  to  indictment  for  extortion,  or  the 
exaction  of  *illegal  fees  ;  or  for  demanding  fees  before  they 
have  rendered  the  services,  in  cases  where  they  are  not  so 
authorized  to  demand  them.  And  so  they  are  entitled  to  a  rea- 
sonable compensation  from  the  party  requiring  their  service,  when 
no  fee  is  given  therefor,  and  they  are  not  in  terms  required  to 
perform   the  act  without  compensation.     And  like  sheriffs,  too. 
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1  Ante,  §§  1141,  et  seq. 

o  Ala.— E.  C,  §  3521. 

[Ariz.— E.  S.  1887,  §  1979.] 

Ark.— Dig.  1858,  p.  528 ;  Laws  1867, 

p.  291 ;  [id.,  1884,  §  3258.] 
Cal.— Dig.   1860,   pp.   439,  444,  452, 

960,    Laws    1861,   p.   108  ;   Laws 

1867-8,  p.  445. 
Conn.— Eev.  1866,  p.  652 ;  [Gen'l  Sts. 

1888,  §§  995,  3729.] 
[Dak.— Code,  1885,  pp.  540,  547.] 
Del.— E.  S.  1852,  p.  464;  Laws  1865, 

p.  660;  [Laws  1874,  pp.  632,  755.] 
Fa.— Dig.  1847,  p.  434 ;  Laws  1859, 

p.  18;  L.  1866,  p.  11. 
Ga.— Code,  p.  703. 
111.— Laws  1867,  p.  1013 ;  [Eev.  Sts. 

1887,  pp.  706-708.] 

Ind.— E.  S.  1852,  p.  288;  Laws  1853, 

p.  69;  [Eev.  Sts.  1881,  §  5985.] 
la.— Eev.  1860,  p.  712 ;  [Eev.  Code, 

1884,  pp.  897,  901.] 
Kan.— Gen.  St.  1868,  p.  482 ;  [Comp. 

L.  1885,  §  2695.] 
Ky.— 1   E.  S.  523 ;  [Gen'l  Sts.  1888, 

pp.  224,  225,  633.] 
La.— E.  S.,  131;  [id.,  1876,  §  647.] 
Me.— E.  S.  657;  Laws  1867,  p.  64; 

[Eev.  Sts.  1883,  pp.  382,  528.] 
Md.— 1  Code,  292  ;  Laws  1865,  p.  102  ; 

Laws  1867,  p.  567 ;  [Pub.  Gen'l  L. 

1888,  Vol.  1,  p.  712J 

Mass.— St.  1860,  p.  786;  [Pub.  Sts. 

1887,  pp.  1125-1127.] 
Mich.- St.  1857,  pp.  1485-1494.    [See 

1   How.   St.   1882,    §§  1427,   2070, 


2081,   2491,   2823;   2  id.,    §§   9019, 

9054.] 
Minn.— Eev.  1866,  p.  507. 
Miss.— Eev.  Code,  147;    [id.,   1880, 

§  452.] 
Mo.— Gen.  Sts.,  1865,  179;  [2  K.  S., 

1889,  §  1221.] 
Neb.— E.    S.,  167  ;    [Comp.    St.   55, 

433.] 
N.  H.— Gen.  St.  1867,  p.  550 ;  [Gen'l 

L.  1878,  p.  658.] 
N.  J.— Dig.  1858,  pp.  272,  404 :  Laws 

1863,   p.  404.  ;    [Eevis.    1877,   pp. 

408,    411,   558,   559,  563,  565,;  id. 

super.  1886,  pp.  298,  299,  406.] 
N.  C— Eev.   Code,  542;  Laws  1869, 

p.  667. 
0.— 1  E.  S.  658;  Sup.  E.  S.  367. 
On.— Gen.  L.  737. 
[Oreg.— Ann.  Laws,  1887,  Vol.  2,  p. 

1114.] 
Penn.— Dig.   1861,   p.   468  ;   [Bright 

Purd.   Dig.   1883,   Vol.  1,  pp.  793- 

794.] 
E.  I.— E.  S.,  589  ;  [Pub.  Sts.   1882, 

pp.  734-7:?7.] 
S.  C— Laws  1870,  p.  349. 
Tenn.— Code,  p.  821. 
TeK.— Laws  1866,  p.  234. 
Vt.— Gen.   St.    1.863,    p.  733  ;  Laws 

1865,  p.  42 ;  [Eev.  Laws,  1880,  §§ 

4503-4505.] 
Va.— Codo  849,  p.  698. 
[Wis.— E.  S.  1878,  p.  285.] 
[Wyo.— Comp.  L.  1876,  p.  346.] 
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they  are  entitled  to  poundage  upon  an  execution,  though  they 
merely  levy  on  the  defendant's  propertj-,  where  the  parties  com- 
promise before  sale.  But  it  is  otherwise  if  the  compromise  is 
made  before  levy  or  arrest,  for  then  they  have  done  nothing  offi- 
cially.-' So  a  constable  is  entitled  to  nothing  where  he  has  re- 
turned that  the  property  is  on  hand  for  the  want  of  buyers.  To 
entitle  him  to  his  fees  on  an  execution,  he  must  levj^  the  money, 
unless  prevented  by  the  plaintiff,  or  the  operation  of  law.^ 

§  1178.  The  board  of  supervisors  of  Herkimer  county  may  pre- 
scribe such  reasonable  limits  as  they  may  deem  sufficient  for  the 
agsrresrate  amount  of  fees  to  be  allowed  to  all  constables  for  ser- 
vices  in  criminal  cases  chargeable  to  the  towns  and  also  said  county 
in  each  town  severally.  But  this  is  not  to  apply  to  those  cases  of 
felony  in  which  extraordinary  services  shall  be  rendered  by  the 
written  direction  of  the  district  attorney,  given  in  advance  of  the 
services,  and  specifying  as  nearly  as  may  be  the  particular  services 
required.  The  constables  of  the  towns  in  which  the  fees  shall 
be  so  limited,  shall  keep  an  account  of  the  services  by  them  ren- 
dered in  criminal  cases,  distinguishing  between  those  chargeable  to 
the  town  and  county  respectively,  and  if  the  legal  fees  shall  ex- 
ceed the  prescribed  limits,  they  shall  be  divided  by  the  board  of 
supervisors  rateably  among  the  officers  rendering  the  services.^ 

§  1179.  In  Richmond  county  no  constable  shall  be  entitled  to 
receive  any  fee  or  compensation  from  any  of  the  towns  of  the 
county,  except  the  town  in  which  he  resides  and  for  which  he  was 
elected,  and  his  fees  and  compensation  for  town  and  county 
charges  shall  not  *exceed  three  hundred  dollars  per  year ;  r^ifAQn 
and  he  shall  not  be  entitled  to  an}'  fee  or  compensation,  un- 
less the  services  for  which  the  same  is  claimed  shall  have  been 
performed  within  one  year  next  preceding  the  time  of  the  pres- 
entation of  the  claim  to  the  board  of  supervisors  or  the  board  of 
town  auditors.* 

[§  1180.  Constables  shall  hereafter  be  allowed  the  fees  herein- 
after stated  for  the  following  services  in  criminal  cases  : 

For  every  mile  traveled,  going  and  returning,  .10 

For  taking  a  defendant  into  custody  on  a  mittimus,  .25 

For  every  mile  traveled  in  taking  a  prisoner  to  jail,  going 
and  returning,  .10 

1  2  Cow.  Tr.  502.  »  L.  1862,  o.  215,  §  213. 

2  Pixley  V.  Butts,  2  Cow.  421.  *  [L.  1866,  c.  59,  §§  1,  2,  3.] 
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For  serving  every  subpoena,  .25 

For  every  mile  traveled  in  serving  each  subpoena,  going 
and  returning,  .05 

For  notifying  a  complainant,  .25 

Fol"  every  mile  traveled  in  notifying  a  complainant,  go- 
ing and  returning,  .05 

For  keeping  a  prisoner  after  being  brought  before  the 
justice,  and  by  his  direction  in  custody,  per  day.  11.00 

For  taking  charge  of  a  jury  during  their  deliberations,  .50 

For  attending  any  court  pursuant  to  a  notice  from  the 
sheriff  for  that  purpose,  for  each  day,  2.00 

For  each  mile  traveled,  in  going  to  and  returning  from 
such  court,  .10 

Which  fees  shall  be  chargeable  to  the  county,  and  shall 
be  paid  by  the  treasurer  thereof  on  the  production  of  the  certifi- 
cate  of   the  clerk,  specifying  the   number  of  days  and  distance 
traveled.^] 

And  he  is  entitled  to  such  compensation,  if  summoned  for  that 
purpose  by  the  sheriff,  though  he  should  also  be  a  deputy  of  the 
sheriff,  and  does  not  perform  any  of  the  duties  of  constable.  It 
is  sufficient  that  he  is  summoned  and  is  ready  to  act.^  Such  com- 
pensation is  paid  by  the  county  treasurer,  out  of  the  fund  pro- 
vided for  that  purpose,  on  the  certificate  of  the  clerk  of  the  court, 
who  grants  the  same  on  the  certificate  of  the  sheriff,  that  such 
constable  was  summoned  and  has  attended  the  court  as  constable, 
and  the  number  of  days  he  has  so  attended. 

For  transporting  paupers  to  the  county  poor  house,  such  com- 
pensation as  the  county  superintendents  of  the  poor  may  allow.^ 
1181.  The  fees  of  constables  in  civil  cases  are  as  follows: 
For  serving  a  warrant  or  summons,  .25 

For  serving  summons  and  order  of  arrest,  fl.OO 

For  serving  a  warrant,  attachment  with  summons,  1 .00 

For  serving  an  affidavit  and  executing  a  requisition  in  an 
action  for  a  chattel,  1.00 

For  serving  an  order  directing  the  action  to  be  continued 
before  a  justice  other  than  the  one  before  whom  it  is  pend- 
ing and  for  attending  before  the  latter,  .50 
For  attendance  with  a  person  in  custody,  .50 

1  [L.  1866,  c.  692,  §  8,  as  amended  by  2  People  ex  rel.  Halley  v.  The  Super- 
L.  1869,   c.  820;   L.  1875,  c.  324,  visors   of  Columbia  Co.,  4  Cow 

andL.  1877,  o.  89;  4  K.  S.,  8th  ed.,  146. 

p.  2785,  §  8.] 
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For  service  of  an  execution,  on  every  dollar  collected  to 
the  amount  of  fifty  dollars,  .05 

For  every  dollar  collected  over  fifty  dollars,  .02i 

For  each  mile  necessarily  traveled,  going  and  returning, 
to  serve  a  summons  or  to  serve  or  execute  any  other  man- 
date, except  a  venire,  the  distance  to  be  computed  from  the 
place  of  abode  of  the  person  served,  or  the  place  where  it 
is  served,  to  the  place  where  it  is  returnable,  .10 

*Where  two  or  more  mandates  in  one  action  are  r*'^nn 

served  or  executed  upon  one  journey,  or  where  a 
mandate  is  served  upon  or  executed  against  two  persons  in 
one  action,  for  each  mile  necessarily  traveled.  .10 

For  notifying  the  plaintiff  of  the  execution  of  an  order 
of  arrest,  .25 

For  going  to  the  plaintiff's  residence,  or  if  found  else- 
where, to  where  he  is  found,  to  serve  such  notice,  .for  each 
mile  traveled,  going  and  returning,  .10 

For  subpoenaing  each  witness,  not  exceeding  four,  .25 

For  notifying  jurors  to  attend  a  trial,  11.50 

For  taking  charge  of  a  jury  during  their  deliberations,  .50 

Where  witnesses,  not  exceeding  four,  are  subpoenaed 
by  any  person  other  than  a  constable,  for  each,i  .10 

For  each  day's  actual  attendance  at  the  sitting  of  any  court 
of  record  in  any  county  in  the  state,  except  Kings  or 
New  York,  12.00 

For  mileage  in  attending  such  court  the  same   fees   as   are  al- 
lowed to  jurors  in  courts  of  record.^ 

§  1182.  In  special  proceedings  constables  are   entitled  to  the 
following  fees : 

For  notifying  jurors  to  attend  to  assess  damages  in  pro- 
ceedings relating  to  highways,  2.00 

For  notifying  jurors  to  attend  in  any  other  case  (unless 
a  fee  therefor  is  specially  prescribed  by  law),  for  each  person 
notified,  -10 

For  each  mile  actually  and  necessarily  traveled  going 
from  and  returning  to  his  place  of  residence,  .10 

For  serving  a  precipe  or  other  mandate  by  which  the 
special  proceedings  is  commenced,  .25 

For  serving  a  warrant,  in  any  case  where  a  fee  therefor 
is  not  specially  prescribed  by  law,  .50 

1  [Code  Civ.  Proc,  §  3323,  subd.  1,  Laws  1890,  chap.  21,  S 1.] 
nCodeCiv.  Proc,  S3312.] 
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For  serving  an  order  directing  the  special  proceeding  to 
be  continued  before  a  justice  other  than  the  one  before 
whom  it  is  pending,  and  attending  before  the  latter,  .50 

For  attendance  with  a  person  in  custody,  .50 

For  arresting  and  committing  any  person,  pursuant  to 
process  1.00 

For  subpoenaing  each  witness,  not  exceeding  four,  .25 

For  each  mile  necessarily  traveled  going  and  returning 
to  serve  or  execute  a  mandate,  distance  to  be  computed  from 
the  place  where  it  is  served  or  executed  to  the  place  where 
it  is  returnable,  unless  a  different  rate  of  travel  fees 
upon  the  service  or  execution  thereof  is  specially  prescribed 
by  statute,  .10 

Where  two  or  more  mandates  are  served  or  executed  in  one 
special  proceeding  the  limitation  upon  the  amount  of  travel. fees 
specified  in  the  last  preceding  subdivision  applies. ^ 

§  1183.  To  entitle  any  constable  or  other  officer  to  the  increased 
or  additional  travel  fees  on  criminal  or  civil  process,  such  con- 
stable or  officer  shall  show  by  affidavit  that  such  travel  was  neces- 
sary on  the  process  on  which  it  is  charged,  and  that  no  more  miles 
are  charged  for  than  were  actually  and  in  good  faith  traveled  on 
the  execution  of  such  process ;  and  that  such  constable  or  officer 
*50n  ^^  *^®  ^^™®  ^^^  ^°  *other  official  or  private  business  on  such 
traveled  route,  and  that  the  charge  for  going  and  returning 
was  made  only  upon  one  process,  which  process  shall  be  attached  to 
or  described  in  such  affidavit;  and  such  additional  or  increased 
travel  fees  shall  not  be  allowed  by  any  court  or  auditing  board, 
unless  such  court  or  auditing  board  shall  be  satisfied  that  the 
miles  charged  were  actually  and  necessarily  traveled  on  the  pro- 
cess named  and  on  that  process  only.^« 
1  [Code  Civ.  Proc,  §  3323,  subd.  2.] 

a  The  provision  of  the  act  of  1869  ore-  cases  where  there  was  but  one 

ates  an  ambiguity  as  to  the  travel  process  and  the  officer    had   no 

fees  of  a  constable  in  case  he  has  other    business    on     the     route, 

more  than  one  process  to  serve  at  There  is  then  no  law  authorizing 

a,  time.      The  Revised    Statutes  the    payment   of  any  travel    fee 

gave  six  cents  a  mile,  going  only,  where    there   is   more  than    one 

in  each  case.    Chapter  692  of  the  process.    Justices  of  the  Peace  it 

laws  of  1866,  increased  these  fees  is  understood,   construe  the  law 

to  ten  cents  a  mile,  and  repealed  as  giving  double  travel  fees  where 

all  laws    inconsistent  therewith.  the  proper  affidavit  is  made,  and 

The  act  of  1869  substituted  a  new  only  a  single  fee  where  more  than 

section   in   place  of  the   one   lix-  one  process  is  served.     This  was 

ing  constable's  fees  in  the  act  of  doubtless    the   intention    of  the 

1866,  by  which  the  travel  fee  was  framer  of  the   law,   but   he   has 

given  both  going  and  returning,  failed  so  to  express  it. 
but  restricting   it,  as   stated,  to 
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FOEMS    FOE   SHEEIFFS. 


No.  1. 


OATH   OP   OFFICE   OF    SHERIFFS,    COEONEES    OR    CONSTABLES. 

See  §  3. 

I  do  solemnly  swear  (or  affirm)  that  I  will  support  the  constitu- 
tion of  the  United  States,  and  the  constitution  of  the  state  of  New 
York,  and  that  I  will  faithfully  discharge  the  duties  of  the  office 
of  sheriff,  (under  sheriff,  deputy  sheriff,  or  coroner)  of  the  county 
of  (or  of  constable  of  the  town  of  )  according  to  the  best 
of  my  ability.  1 

No.  2. 

sheriff's   BOND. 
See  §§  3,  etc. 

Know  all  men  by  these  presents,  that  we  are  held  and 

firmly  bound  unto  the  people  of  the  state  of  New  York,  in  the  penal 
sum  of  ten  thousand  dollars ;  for  which  payment  well  and  truly  to 
be  made,  we  bind  ourselves,  our  heirs,  executors  and  administrators, 
jointly  and  severally,  firmly  by  these  presents.  Sealed  with  our 
seals  and  dated  the  day  of  January,  18 

"Whereas,  the  above  bounden  hath  been  elected  to  the 

office  of  sheriff  of  the  county  of  at  the  general  election 

held  therein  [or  at  a  special  election  held  therein]  on  the 
day  of  Now  therefore,  the  condition  of  the  above  obliga- 

tion is  such,  that  if  the  said  shall  well  and  faithfully  in  all 

things  perform  and  execute  the  office  of  sheriff  of  the  said  county 
of  during  his  continuance  in  the  said  office,  by  virtue  of 

the  said  election,  without  fraud,  deceit  or  oppression,  then  the 
above  obligation  to  be  void,  or  else  to  remain  in  full  force. 

Sealed  and  delivered  in  the  (l.  s.) 

presence  of  (l.  s.) 

(L.  S.) 

When  the  bond  is  given  by  the  sheriff  of  the  city  and  county  of 
New  York,  the  penalty  must  be  $20,000.     See  §  3. 
1  [1  E.  S.  8th  ed.  p.  399,  S20. 
38 
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*  No.  3. 

*504] 

BOND   GIVEN   BY   ONE   APPOINTED   TO   FILL  A  VACANCY. 
See  §  12. 

Insert  the  following  in  place  of  the  recital  in  No.  2  : 
Whereas  the  above  bounden  has  been  appointed  by  the 

governor  of  the  state  of  'New  York,  to  execute  the  duties  of  the 
office  of  sheriff  of  the  county  of  during  the  vacancy  therein, 

caused  by  the  death  of  late  sheriff  of  said  county,  (or, 

caused  by  the  resignation  or  removal  from  office   of  late 

sheriff  of  said  county).  Now  therefore  the  condition,  &c. 

No.  4. 

EENEWED   BOND. 

See  §  3. 

Insert  the  following  in  place  of  the  recital  in  No.  2 : 
Whereas  the  said  was  duly  elected  sheriff  of  the  county 

of  at  the  general  (or  at  a  special)  election  held  therein  on 

the  day  of  18  ;  and  whereas,  the  said 

did  duly  enter  upon  the  duties  of  the  said  office  and  hath  continued 
in  said  office  until  this  time,  and  now  is  the  sheriff  of  said  county ; 
Now  therefore,  the  condition,  &c. 

No.  5. 

BOND   TJNDEK   MILITARY   CODE. 
See  §  762. 

The  penal  part  as  No.  2,  with  such  penalty  as  the  county  judge 
may  direct  and  substitute  the  following  condition  : 

The  condition  of  the  above  obligation  is  such,  that  if  the  said 
,  who  is  the  sheriff  of  the  county  of  (or  constable 

of  the  county  of  )  shall  pay  over  all  moneys  by  him  collected  or 
received  by  virtue  of  any  warrant  or  other  process  directed  and 
delivered  to  him  for  execution  under  and  pursuant  to  the  provi- 
sions of  the  Military  Code  of  this  state,  to  the  officer  or  officers  to 
whom  the  same  is  or  may  be  by  law  directed  to  be  paid,  when  col- 
lected, without  fraud  or  delay,  then  this  obligation  to  be  void : 
otherwise  to  remain  in  full  force.  (L.  S.) 

Sealed  and  delivered  in  (l.  s.) 

the  presence  of  (L.  s.) 
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*  The  statute  does  not  declare  to  whom  the  bond  shall  be  r^cnc 
given,  nor  the  penalty.  There  can  be  no  doubt,  however, 
that  it  should  be  given  to  the  people.  And  as  the  county  judge  is 
required  to  approve  of  it,  he,  it  is  thought,  should  be  the  officer  to 
determine  the  amount  of  the  penalty.  The  oath  to  the  surety,  and 
the  indorsement  of  approval  should  be  in  the  same  form  as  in  the 
case  of  the  sheriff's  official  bond. 

No.  6. 

OATH   OF   THE   SURETY. 
See  §  3. 

County  of  ss.     A.  B.  and  C.  D.,  the  surety  in  the  within 

bond  being  severally  duly  sworn,  each  for  himself  says  that  he  is  a 

freeholder  within  the  state  of  New  York,  and  is  worth  the  sum  of 

thousand  dollars,  over  and  above  all  debts  whatsoever 

owing  by  him. 

Sworn  to  this     day  of         189  A.  B. 

before  me  C.  D. 

R.  H.,  Clerk  of    county, 
or,  county  Judge  of     county. 

No.  7. 

clerk's  approval  to  be  indorsed  on  the  bond. 

See  §  3. 

I  approve  of  the  within  bond,  as  to  its  form  and  manner  of 
execution,  as  weU.  as  to  the  sufficiency  of  the  surety. 

J.  B.,  Clerk  of     county, 
or,  county  Judge  of    county. 

No.  8. 

clerk's  certificate  that  the  sheriff  has  qualified. 

See  §  6. 

County  of  ss.     I  certify  that  C.  D.,  sheriff  elect  of  the 

county  of  has  this  day  taken  the  constitutional  oath  of 

office,  and  caused  the  same,  together  with  the  bond  required  by 
law,  duly  approved  by  me,  by  my  certificate  thereof,  indorsed 
thereon,  to  be  filed  in  my  office. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  affixed 
<L.  s.)  my  seal  of  office  this  day  of  January,  1871. 

A.  B.,  Clerk  of    county. 
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*506]  *  Wo.  9. 

ASSIGNMENT   BY  THE   OLD   SHERIFF   TO   THE   NEW   SHERIFF. 

See  §  6. 

THIS  INDENTURE,  made  the  day  189  ,  between 

A.  B.,  late  sheriff  of  the  county  of  of  the  one  part,  and 

C.  D.,  now  sheriff  of  the  said  county,  of  the  other  part,  as  follows : 
Whereas,  the  said  C.  D.  has  this  day  served  on  the  said  A.  B.,  the 
certificate  of  the  clerk  of  the  said  coanty,  that  the  said  C.  D.  has 
taken  the  constitutional  oath  of  office,  and  has  caused  the  same, 
with  the  bond  required  by  statute,  duly  approved  by  said  clerk,  to 
be  filed  in  the  office  of  the  clerk  aforesaid :  Now,  therefore,  this 
indenture  witnesseth  that  the  said  A.  B.,  as  such  late  sheriff  as 
aforesaid,  in  pursuance  of  the  statute  in  such  cases  made  and  pro- 
vided, hath  delivered  possession  and  set  over  to  the  said  C.  D.,  as 
such  sheriff,  the  county  jail  (or  jails)  of  the  said  county  and  the 
appurtenances ;  and  also  the  following  processes,  papers  and 
prisoners,  to  wit : 

A  summons  and  complaint  and  copies  thereof,  to  the  supreme 
court,  at  the  suit  of  against  dated  A.  B., 

Attorney. 

A  summons,  affidavits  and  order  of  Hon.  C.  H.  D.,  a  justice  of 
the  supreme  court,  and  copies  thereof,  to  hold  the  defendant  to 
bail  in  the  sum  of  $  wherein  is  plaintiff  and 

defendant.     A.  B.,  Attorney. 

An  execution  upon  a  judgment  in  the  supreme  court,  in  which 
is  plaintiff  and  defendant,  for  $  rendered 

18  received  18     ,  at  o'clock,  P.  M. 

A.  B.,  Attorney. 

An  execution  against  the  body  of  at  the  suit  of  for 

I  docketed  and  received  A.  B.  Attorney. 

The  defendant  has  been  arrested  thereunder,  and  is  now  upon 
the  liberties  of  the  jail  of  said  county. 

Also  the  bond  of  said  with  as  his  surety,  for 

the  liberties  of  said  jail,  in  the  penalty  of  $        and  dated         18 

Also  the  body  of  confined  in   the  said    jail   for  grand 

larceny  upon  the  warrant  of  commitment  of  the  recorder  of  the 
city  of  and  also  the  said  warrant. 

Also,  the  jail  records,  now  at  the  jail ;  three  stoves ;       blankets ; 
cords  of  wood,  &c. 

In  witness  whereof,  the  said  party  of  the  first  part  has  hereunto 
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affixed  his  seal  and  name  of  o£Sce  the  day  and  year  first  above 
written. 

A.  B.,  (L.  s.) 

Late  Sheriff  of     county. 
*  No.  10.  [*507 

ACKNOWLEDGMENT   OP   THE   NEW   SHERIFF   OF   THE    RECEIPT   OF 
THE   JAILS,    ETC.,  INDORSED   ON   A   DUPLICATE   OF   SUCH 
INDENTURE. 
See  §  6. 

I  acknowledge  the  receipt,  this  day  of  January,  189 

of  the  property,  processes,  documents  and  prisoners  specified  in 
the  indenture  between  A.  B.,  late  sheriff  of  county,  and  myself, 
as  present  sheriff  of  said  county,  of  which  the  within  is  a  duplicate- 

C.  D.,  Sheriff  of  county. 
No.  11. 
DESIGNATION   OF   PLACE   OF   KEEPING   THE   SHERIFF'S   OFFICE. 

See  §  23. 
To  all  whom  it  way  concern :  Take  notice,  that  the  office  of  the 
sheriff  of  county  will  be  kept  at  in  the  of 

in  said  county     Dated  18 

A.  B.,  Sheriff  of  county. 

No  12. 

APPOINTMENT    OF    UNDER   SHERIFF,  DEPUTIES    AND   JAILER. 

See  §  14. 
Know  all  men  by  these  presents,  that  I,  the  undersigned,  sheriff 
of  the  county  of  do  hereby  appoint  of  in  said 

county,  under  sheriff,  (deputy  sheriff,  or  deputy  sheriff  and  jailer) 
in  and  for  said  county. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal  this 
day  of  18  A.  B.,  Sheriff.  (l.  s.) 

No.  13 
deputy's   BOND. 
See  §§  18,  21. 

Know  all  men  by  these  presents,  that  we  are  held  and 

firmly  bound  unto  A.  B.,  sheriff  of  the  county  of  and  state 

of  New  York,  in  the  sum  of  thousand  dollars,  to  be  paid 

to  the  said  or  his  certain  attorney,  executors,  administrators, 

or  assigns,  for  which  payment  well  and  truly  to  be  made  we  bind 
ourselves,  our  heirs,  executors    and    administrators   jointly  and 


598  FORMS   FOR   SHERIFFS. 

severally  firmly  by  these  presents.  Sealed  with  our  seals  and 
dated  the  in  the   year  one   thousand   eight  hundred  and 

seventy. 

Whereas,  the  above  bounden  has  been  appointed 

'-  -'to  the  office  of  under  sheriff,  (deputy  sheriff,  or  deputy 
sheriff  and  jailer)  of  the  said  county  of  by  the  said 

as  such  sheriff :  Now  the  condition  of  this  obligation  is  such 

that  if  the  above  bounden  shall  well  and  faithfully  execute 

and  discharge  the  duties  of  the  said  office  of  under  sheriff  during 
his  continuance  therein,  without  any  deceit,  fraud,  delay,  neglect  or 
oppression,  and  shall  save  harmless  and  indemnify  the  said  A.  B., 
his  executors  and  administrators  from  and  against  all  acts  or  doings, 
or  neglect  of  duty  of  him  the  said  as  such  under  sheriff,  and 

pay  off  and  discharge  and  save  him  harmless  of  and  from  all  judg- 
ments, penalties,  fines,  costs,  charges  and  damages  in  any  action  or 
proceeding  that  may  be  brought  against  the  said  as  such 

sheriff,  by  reason  of  any  act  or  omission  done,  committed  or  suffered 
by  the  said  as  such  under  sheriff ;  and  will  likewise  pay 

and  discharge  and  save  the  said  A.  B.,  harmless  from  any  costs 
and  expenses  he  may  incur  or  be  put  to  in  defending  any  action  or 
proceeding  commenced  against  him  as  such  sheriff,  by  reason  oi 
any  acts  or  doings,  or  neglect  of  duty  of  him  the  said  as  such 

under  sheriff  whether  such  action  or  proceeding  is  rightfully  brought 
against  the  said  A.  B.,  as  such   sheriff,  or  not  ;  and  that  the  said 

will  pay  to  the  said  A.  B.,  as  such  sheriff,  his  proportion  of  the 
legal  fees  received  by  him  the  said  at  any  time,  as 

such  under  sheriff  is  aforesaid  ;  and  also  that  the  said 
will,  at  the  termination  of  his  appointment  as  such  under  sheriff, 
account  to  and  with  the  said  A.  B.,  his  representatives,  assigns  or 
duly  authorized  agent,  for  all  moneys  collected  or  received  bj'  him 
as  such  under  sheriff  as  aforesaid,  including  all  legal  fees  for  ser- 
vices as  such  under  sheriff,  and  will  pay  over  all  moneys  collected 
by  him  as  aforesaid  and  remaining  in  his  hands,  as  well  as  the  por- 
tion or  share  of  the  legal  fees  received  by  him  the  said 
as  such  under  sheiiff  as  aforesaid,  to  which  the  said  A.  B.  is  en- 
titled ;  then  this  obligation  to  be  void,  otherwise  to  remain  in  full 
force  and  virtue,  (l.  S.) 

Signed,  sealed  and  delivered  in  (l.  s.) 

the  presence  of  (l.  s.) 
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No.  14. 

ACKNOWLEDGMENT  OF  BOND  BY  PARTIES. 
County  of  ss.     Personally  appeared  before  me  this 

day  of  to  me  known  to  be  the  persons  described  in  and  who 

executed  the  foregoing  instrument,  and  who  severally  acknowledged 
that  they  executed  the  same  for  the  use  and  purposes  r*rf^Q 
therein  mentioned.  '- 

A.  B.,  Justice  of  the  Peace  of  said  county. 

No.  15. 

EEQTJEST  TO  APPOINT  A  SPECIAL  DEPUTY.  [*509 

To  A.  B.,  Esq., 

Sheriff  of  county : 

Please  to  deputize  as  special  deputy  at  the  instance  and 

request  of  the  plaintiff  and  at  his  peril,  (or,  at  my  instance  and 
peril,)  to  execute  a  writ  of  execution  against  property  at  the  suit 
of  against  for  f  docketed  in  the  oiBce  of 

the  clerk  of  county;  and  for  so  doing,  this  shall  be  your 

indemnity.  C.  D. 

No.  16. 

DEPUTATION  OF  SPECIAL  DEPUTY. 

See  §  14 

I  hereby  deputize  and  appoint  A.   B.,  of  to  execute  the 

within  (attachment  against  defaulting  witnesses,)  according  to  the 

exigency  thereof.     Dated,  18 

C.  D.,  Sheriff  of  county. 

No.  17. 

RESIGNATION  OF  THE  SHERIFF. 
See  §  9. 
To  His  Excellency,  J.  T.  H., 

Governor  of  the  State  of  New  York : 
Sir :  I  hereby  resign  the  ofBce  of  sheriff  of  the  county  of 
to  take  effect  upon  the  appointment  of  a  person  to   execute  the 
duties  of  the  office.  A.B.,  Sheriff  of  county. 

No.  18. 
REPRESENTATION    THAT    THE    SHERIFF   IS    IN   CUSTODY  FOR    THE 
NONPAYMENT  OP  MONEY. 
See  §  10. 
To  The  Governor  of  the  State  of  New  York  : 
State  of  New  York, 


County  of  ^ 


In  pursuance  of  the  statutes  of  this  state,  I,  the  undersigned,  one 
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*, 


ri  r,-,  of  the  coroners  of  said  county,  do  represent  that  sher- 

iff  of  said  county,- has  been  committed  to  my  custody  as 
such  coroner,  by  virtue  of  an  execution  (or  attachment)  for  the 
nonpayment  of  money  received  by  him,  in  virtue  of  his  office  of 
sheriff,  and  that  he  has  remained  so  committed  for  the  space  of 
thirty  days,  successively, 

Dated  C  D.,  Coroner  of  county. 

No.  19. 

DESIGNATION  OF  A  CORONER  TO  EXECUTE  THE  OFFICE  OF  SHEEIFP. 

See  §  992. 

State  of  New  York,  )  ss. 


County  of 

A  vacancy  having  occurred  in  the  office  of  sheriff  of 
county,  and  there  being  no  under  sheriff  of  said  county  in  office, 
(or  the  office  of  under  sheriff  of  the  said  county  having  become 
vacant ;)  (or  the  under  sheriff  of  said  county  having  become  in- 
capable of  executing  the  said  office,)  and  there  being  more  than 
one  coroner  in  office,  I,  the  county  judge  of  said  county,  of  said 
county,  in  pursuance  of  the  statutes  in  such  case,  hereby  desig- 
nate one  of  the  coroners  of  said  county,  to  execute  the  office 
of  sheriff  of  said  county,  until  a  sheriff  thereof  shall  be  elected  or 
appointed  and  qualified. 

Given  under  my  hand  and  seal,  this  day  of,  &c. 

J.  W.,  County  Judge.  (L.S.) 

No.  20. 

APPOINTMENT  OF  A  PERSON  TO  EXECUTE  THE  OFFICE  OF  SHERIFF. 

See  §  976. 

State  of  New  York,  )   ss. 
County  of  \ 

Vacancies  in  the  office  of  sheriff  and  under  sheriff  of  said  county 
having  occurred,  and  A.  B.,  tlie  coroner  solely  in  office,  (or  all  the 
coroners  of  said  county  in  office  having  successively)  neglected  or 
refused  to  execute,  within  the  time  required,  the  bond  required  in 
such  case,  I,  the  county  judge  of  said  county,  do  hereby  appoint 
C.  D.,  of  to  execute  the  office  of  sheriff  of  the  same  county, 

until  a  sheriff  shall  be  duly  elected,  or  appointed  and  qualified. 

Given  under  ray  hand  mid  seal,  &c. 

J.  W.,  County  Judge  of  county,     (l.  S.) 
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No.  21. 
NOTICE  OF   SAID   DESIGNATION.  p^r.... 

To  A.  B. :  •- 

Sir :     You  have  been  this  day  designated  by  the  county  judge 
of  county,  to  execute  the  office  of  sheriff  of  said  county, 

until  a  sheriff  thereof  shall  be  elected,  or  appointed  and  qualified. 

Dated  J.  B.,  County  Clerk. 

No.   22: 

REMOVAL  FROM  OFFICE  OF  UNDER  SHERIFF  OR  DEPUTY. 

See  §  15. 
To  C.  D, : 

Sir  :     You  are  hereby  removed  from  the  office  of  under  sheriff, 
(or  deputy  sheriff)  of  the  county  of  and  will  forthwith  hand 

over  all  processes  and  papers  in  your  hands  as  such  under  sheriff 
(or  deputy)  for  service. 

Dated  189  A.  B.,  Sheriff. 

Ko.  23. 

RESIGNATION  OF  THE  UNDER   SHERIFF  OR   DEPUTY. 

See  §  15. 
To  A.  B.,  Sheriff  of  the  county  of 

Sir :  I  hereby  resign  the  office  of  under  sheriff  (or  deputy  sheriff) 
of  the  county  of  C.  D. 

No.  24. 

ADMISSION  OF  RECEIPT  OF  CRIMINAL  PROCESS  BY  THE  SHERIFF. 

See  §  29. 
The  People  \      Bench  warrant  of  District  Attorney  of 
fig't-  ?  county,  on  indictment  for  forgery.     Dated 

^'      •  '  and  received  by  me  for  execution  189 

A.  B.,  Sheriff, 

by  E.  F.  Deputy. 

No.  25. 

RETURN  OF  RESCUE  AND  RESISTANCE  TO  CRIMINAL   PROCESS. 

See  §  36. 

State  of  New  York,   )  ss. 

county.  \      I,  the  sheriff  of  said  county,  do  certify 

and  return  to  the  court  of  oyer  and  terminer  in  and  for        county, 
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*'i1 2T  ^°^  here,  that  by  virtue  of  the  within  warrant,  delivered  to 
me  for  execution  on  the       day  of      I  did  on  the       day  of 
189  proceed,  as  by  the  said  writ  I  was  commanded,  to  execute 
the  same  ;  and  that  when  I  had  arrived  at  the  dwelling  of  the 
said  in  in  said  county,  and  had  demanded  admit- 

tahce  after  having  duly  announced  the  purpose  of  my  coming,  I  was 
resisted  and  violently  assaulted  by  the  said  and 

his  son,  and  one  then  present,  and  was  violently  beat 

and  bruised  by  the  said  and  that  in  con- 

sequence of  said  resistance  I  was  unable  to  execute  the  said  writ 
alone  or  with  the  aid  of  my  deputies,  but  was  compelled  to  raise  the 
power  of  the  county  to  aid  in  enforcing  the  execution  of  the  same. 
Dated      '  189 

A.  B., 

Sheriff  of    county. 


No.  26. 

EETTJEN  OF  RESCUE  AND  RESISTANCE  TO  AN  EXECUTION. 

State  op  New  York,  )  ss. 

County  of  j 

I,  the  sheriff  of  said  county,  do  certify  and  return  to  the  supreme 
court  now  here,  that  by  virtue  of  the  within  execution,  to  me  direct- 
ed and  delivered  for  execution,  I  did  on  the  day  of 
between  the  hours  of  ten  and  eleven  o'clock  in  the  forenoon  proceed 
to  tlie  residence  of  the  defendant  in  in  said  county  to  execute 
the  same  as  I  am  therein  commanded,  and  that  liaving  been  invited 
into  the  dwelling  house  of  the  defendant  by  the  said  defendant,  I 
then  and  there  in  due  form  levied  on  one  pianoforte  then  in  the 
possession  of  the  said  defendant  under  and  by  virtue  of  the  said 
execution,  and  while  taking  the  same  into  my  possession,  I  was 
violently  resisted  by  the  said  and  one  and 
then  and  there  aiding  the  said  defendant,  and  who  then  and  there 
violently  and  with  force  rescued  the  said  levy  and  ejected  me  from 
the  house,  and  that  before  I  could  command  assistance  to  retake  the 
same  the  said  pianoforte  was  removed  and  I  have  not  been  able  to 
find  the  same  since. 

A.  B., 

Sheriff  of    county. 
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No.  27..  ^    ^.  „ 

[*513 

EBQTJISITION  OF  THE  SHEEIFF  FOR  MILITAEY  AID  IN  EXECUTING 

PEOCESS. 
See  §  38. 

To  Brigadier  General 
Colonel 
or,  Captain 
Having  been  this  day  resisted  in  the  execution  of  a  warrant  of  a 
magistrate  for  the  arrest  of  C.  D.,  charged  with  murder,  (or  having 
reason  to  appreliend  that  I  will  be  resisted  in  the  execution  of  a  writ 
of  possession  against  C.  D.)     I,  the  sheriff  of  the  county  of 
in  pursuance  of  the  statutes  of  this  state  in  such  case  made  and  pro- 
vided, do  hereby  require  you  and  tlae  military  under  your  command 
(or         men  of  your  command)  armed  and  equipped  as  the  law  di- 
rects to  aid  me  in  the  execution  of  said  warrant  (or  writ  of  posses- 
sion) and  that  you  report  yourself  forthwith  to  me  (or  on  the 
day  of  at  o'clock  in  the  forenoon)  with  your  said  com- 

mand, (or  with  the  said  number  of  men)  ready  for  service  at 
Dated  189 

A.  B. 

Sheriff  of  county. 

No.  28. 

REQUISITION  OF  THE  SHERIFF  FOR  MILITAEY  AID  TO  QUELL  A  RIOT. 

See,  §§  38,  48,  757. 
To  Brigadier  General 
Colonel 
or  Captain, 
Sir: 

A  riot  and  breach  of  the  peace  having  occurred  at 
in  the  county  of  I,  the  sheriff  of  said  county,  do 

hereby,  in  pursuance  of  the  statute  in  such  case  made  and  provided 
require  you  with  the  military  under  your  command  (or  a  company 
of  the  military  under  your  command)  armed  and  equipped  as  the 
law  directs  to  aid  me  in  quelling  said  riot  and  breach  of  the  peace  ; 
and  that  you  report  yourself  forthwith  to  me  at  with  your 

said  command  (or  with  a  company  of  the  men  under  your  command) 
ready  for  service. 
Dated  189 

A.  B.,  Sheriff. 


604  FOEMS   FOK   SHERIFFS. 

*514]  No.  29. 

REQUISITION  OF  THE  SHERIFF  FOR  MILITARY  AID  IN  PKEVENTTNG 
THE  DESTRUCTION  OF  PROPERTY. 
See  §§  38,  48,  757. 
To  Brigadier  General,  &c. 

Sir :  Having  been  notified  by  C.  D.,  that  certain  lawless  persons 
have  combined  and  threatened  (or  are  attempting)  to  destroy  the 
dwelling  of  the  said  C.  D.,  I  do  therefore  in  pursuance  of  the  statute 
in  such  case  made  and  provided  require  you  with  the  military  under 
your  command,  (or  one  hundred  men  under  your  command,)  armed 
and  equipped  as  the  law  directs  to  aid  me  in  preventing  the  destruc- 
tion of  said  property ;  and  that  you  report  yourself  forthwith  to  me 
with  your  said  command  ready  for  service  at,  &c. 

Dated  18  A.  B.,  Sheriff  of  county. 

No.  30. 

RETURN  TO  "WARRANT  ON  ARREST. 

I  have  arrested  the  within  named  defendant,  and  have  him  now 
here  in  my  custody  before  the  court,  as  I  am  within  commanded. 

A.  B.,  Sheriff. 

TSo.  31. 

RETURN  OF  ARREST  AND  COMMITMENT  TO  JAIL. 

I  have  arrested  the  within  named  defendant  and  have  committed 
him  to  jail.  A.  B.,  Sheriff. 

No.   32. 

RETURN  WHERE  SOME  FOUND  AND  OTHERS  NOT  FOUND. 

I  have  arrested  the  within  named  defendant,  and  have  him 

now  here  before  the  court ;  but  the  within  named  cannot  be 

found.  A.  B.,  Sheriff. 

No.  33. 

RETURN  TO  "WARRANT  FOR  LARCENY  "WHERE  THE  PROPERTY  IS 

FOUND. 
See  §  68. 
have  arrested  the  within  defendant  and  have  also  taken  the  prop- 
erty alleged  to  be  stolen,  which  I  found  on  the  person  of  the  defend- 


POKMS   FOR   SHERIFFS.  605 

ant,  or  in  the  possession  of  the   defendant,)  and  have  him  r^cic 
and  the  said  property  now  here  before  the  court. 

A.  B.,  Sheriff. 


No.  34. 

EETUEN   WHERE  THE   MAGISTRATE     ISSUING  THE  "WARRANT    IS 

ABSENT. 

See  §§  71,  72. 

I  have  arrested  the  within  defendant  as  I  am  within  commanded ; 
and  I  further  return  that  on  making  such  arrest,  I  forthwith 
brought  the  said  defendant  to  the  office  of  the  magistrate  before 
wliom  the  within  warrant  is  made  returnable,  but  that  said  mag- 
istrate was  then  absent  therefrom  and  could  not  be  found,  to  pro- 
ceed upon  the  said  warrant.  A.  B.,  Sheriff. 


No.  35. 

RETURN  WHERE  THE  MAGISTRATE  ISSUING  THE  WARRANT   HAS 
GONE  OUT  OF   OFFICE. 
See  §§  71,  72. 
I  have  arrested  the  within  defendant  as  I  am  within  command- 
ed ;  and  I  further  return,  that  at  the  time  of  such  arrest, 
the  magistrate  issuing  the  within  warrant  had  ceased  to  be  such 
magistrate,  by  the  expiration  of  his  term  of  office,  (or  by  resig- 
nation of  his  said  office,  or  removal  from  office,  or  removal  from 
the  town,  or  county.)     Dated  18  A.  B.,  Sheriff. 


No.  36. 

INDORSEMENT  OP  WARRANT  IN  ANOTHER  COUNTY. 
See  §§  (12,  73. 
County  of  ss.     It  appearing  satisfactorily  to  me  by  the 

oath  of  that  the  signature  of  to  the  within  warrant,  is 

in  the  handwriting  of  said  the  justice  of  the  peace  within 

mentioned  ;  I  do  therefore  hereby  authorize  the  person  bring- 

ing this  warrant,  or  any  other  officer  to  whom  such  warrant  may 
be  directed,  to  execute  the  same  in  said  county  of 

A.  B.,  Justice  of  the  Peace  of    county. 
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*516]  No.  37. 

EETUEN   TO    SUCH   WAEEANT    WHEEE  THE   DEFENDANT    DESIEES 
TO  BE  LET  TO  BAIL  tN  THE  COUNTY  WHEEE  AEEESTED. 

I  have  arrested  the  within  defendant,  in  pursuance  of  the  with- 
in warrant,  and  of  the  indorsement  thereon.     Dated  18 

A.  B.,  Sheriff  of    county. 

No.  38. 

CEETIFICATB  OF  MAGISTEATE  LETTING  THE  PEISONEE  TO  BAIL. 

I  certify  that  tlie  within  defendant,  having  been  brought  be- 
fore me  by  the  officer  making  return  thereto,  and  such  defendant 
requiring  to  be  let  to  bail  by  me,  I  have  taken  his  recognizance 
with  and  of  in  said  county,  in  the  sum  of 

for  his  appearance  at  the  next    court  having  cognizance  of  the 
offence,  in  the  county  of  and  have  delivered  such  recogni- 

zance and  this  warrant  to  such  officer.     Dated  18 

C.  A.,  Justice  of  the  Peace  of  county. 

No.  39. 

EETUKN   TO   SBAECH  WAEEANT  FOE  THE   DELIVERY  OF   OFFICIAL 
BOOKS  AND  PAPEES. 

See  §§  8,  680. 

I  have  searched  the  place  designated  in  the  within  warrant  and 
cannot  find  the  within  mentioned  official  books  and  papers  or  any 
of  them  (or  have  found  the  within  mentioned  books  and  papers, 
and  have  the  same  here.) 

A.  B.,  Sheriff. 

ITo.  40. 

EETUEN  TO  SEAECH  WAEEANT   FOR  STOLEN  GOODS. 
See  §  79,  &c. 
I  have  executed  the  within  search  warrant  as  I  am  within  com- 
manded, by  making  diligent  search  in  the  place  designated  in  the 
said  warrant  for  the  goods  therein  described ;  but  cannot  find  the 
said  goods,  or  any  part  thereof.     Dated,  18 

A.  B., 

Sheriff  of     county. 
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No.  41.  P517 

THE  SAME  WHEN  GOODS  ARE  FOUND. 

I  have  executed  the  within  search  waiiant,  as  I  am  within  com- 
manded, and  have  found  the  said  goods  in  the  place  designated,  and 
have  them  now  here,  as  I  am  within  commanded.    Dated,        18 

A.  B., 
Sheriff  of     county. 

■No.  42. 

%VE    SAME    V^HERE    GOODS  ARE    FOUND,  AND    PERSON  IN  WHOSE 
POSSESSION  THEY  WERE,  ARRESTED. 

See  §  80. 
i  have  executed  the  within  search  warrant  as  I  am  within  com- 
manded, and  have  found  the  said  goods  in  the  place  designated,  in 
the  possession  of  C.  D.  ;  and  there  being  reason  to  believe  that  he 
is  the  person  who  stole  them,  have  arrested  him  and  have  him  now 
here  with  the  said  goods. 

A.  B.,  Sheriff, 

by  C.  B.,  Deputy, 
or,  E.  P.,  Constable. 

No.  43. 

THE    SAME   WHERE    OTHER    GOODS    ARE    FOUND    IN   THE    PLACE 
DESIGNATED,  SUPPOSED  TO  BE  STOLEN,  ARE  TAKEN. 
See  §  80. 
I  have  executed  the  within  search  warrant  as  I  am  within  com- 
manded, and  have  found  the  said  goods  in  tlie  place  designated ; 
and  I  have  also  found  in  the  same  place  a  piece  of  silk  and  a  piece 
of  linen,  and  which  it  is   reasonable  to  believe  were  stolen  also, 
and  I  have  the  same,  with  the  goods  described  now  here  before  the 
court  as  I  am  within  commanded. 

A.  B.,  Sheriff. 

No.  44. 

BBTUBN  TO  SEARCH  WARRANT  UNDER  THE  STATUTES  TO  PREVENT 

GAMING. 

See  §  116. 
I  have  made  diligent  search  at  the  place  designated  and  on  the 
person  of  the  defendant  for  the  gambling  apparatus  de-  r^g-j^o 
scribed  in  the  within  warrant,  and  have  found  and  taken  the 
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following  which  I  have  now  here  before  the  court  as  I  am 

within  commanded. 

A.  B.,  Sherife. 

FORMS  ON  THE  INVESTIGATION  OF  THE  ORIGIN  OF  FIRES. 

No.  45. 

See   §  124. 
SUBPCENA  FOR  WITNESS. 

The  people  of  the  state  of  New  York  to  A.  B.,  C.  D.,  and  E.  F. 

We  command  you  and  eacli  of  you  that  all  business  and  excuses 
being  laid  aside  you  be  and  appear  before  the  undersigned  sheriff 
(or  one  of  the  coroners)  of  the  county  of  at  and  on,  &c., 

to  testify  and  give  evidence  upon  an  inquest  then  and  there  to  be 
had  to  investigate  the  origin  of  the  fire  at  the  dwelling  of  G.  F., 
on  street,  in  on  the  189  ,  and  hereof  fail 

not  at  your  peril. 

Witness  the  hand  of  the  said  sheriff  (or  coroner)  this  day 

of  ■     189 

G.  H.,  Sheriff  of  county, 
or,  J.  K.,  Coroner  of  county. 

Xo.  46. 

OATH  TO  FOREMAN  OP  JURY. 

You  do  swear  that  you  will  well  and  truly  inquire  whether  the 
dwelling  house  of  E.  F.,  situate  on  street  in  which 

was  lately  injured  (or  destroyed)  by  fire,  was  maliciously  set  on 
fire,  (or  attempted  to  be  set  on  fire,)  and  how  and  in  what  manner 
such  fire  happened  (or  was  attempted)  and  all  the  circumstances 
attending  the  same  and  who  are  guilty  thereof,  either  as  principal 
or  accessory  and  in  what  manner  ;  and  that  you  will  make  a  true 
inquisition  thereof  according  to  the  evidence  offered  j^ou  or  arising 
from  an  investigation  of  the  place  where  the  fire  was  (or  was 
attempted ;)  so  help  you  God. 

No.  47. 

OATH  TO  THE  JURORS. 

The  same  oath  which  K.  L.,  the  foreman  of  this  inquest  hath  on 
his  part  taken,  you  and  each  of  you  do  now  take,  and  shall  well 
and  truly  observe  and  keep  on  your  part,  so  help  you  God. 

No.  48. 

*619] 

OATH  TO  "WITNESSES. 

The  evidence  you  shall  give  upon  the  inquest  concerning  the 
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burning  (or  attempted  burning)  of  the  dwelling  house  of  E.  F. 
situate  on  street  in  lately  destroyed  (or  injured)  by 

fire,  shall  be  the  truth,  the  whole  truth  and  nothing  but  the  truth; 
so  help  you  God. 

No.  49. 

EXAMINATION  OP  WITNESSES  BEFORE  THE  JURY. 

County  ss.     Examination  of  witnesses  produced,  sworn 
and  examined  on  day  of  at  before  A.  B., 

sheriff  (or  C.  D.,  one  of  the  coroners)  of  the  county  of 
and  jurors  good  and  lawful  men  of 

the  said  county,  duly  summoned  and  sworn  by  the  said  sheriff  (or 
coroner)  to  inquire  whether  the  dwelling  house  of  E.  F.,  situate  on 
street  in  which  was  lately  injured  (or  destroyed)  by 

fire,  was  maliciously  set  on  fire  or  attempted  to  be,  and  how  and  in 
what  manner  such  fire  happened  or  was  attempted,  and  all  the  cir- 
cumstances attending  the  same,  and  who  were  guilty  thereof,  either 
as  principal  or  accessory,  and  in  what  manner,  and  to  make  true 
inquisition,  according  to  the  evidence,  or  arising  from  an  inves- 
tigation of  the  place  where  the  fire  was  (or  attempted.) 

M.  N.  being  duly  sworn  and  examined,  testifies  and  says  that — ■ 

Subscribed  and  sworn  before  me  (Signed)     M.  N. 

this     day  of     187 

A.  B.,  Sheriff, 

or,  C.  D.,  Coroner. 
The  testimony  of  the  other  witnesses  to  follow. 

CERTIFICATE  TO  BE  ANNEXED  TO  THE  TESTIMONY- 

I  do  hereby  certify  that  the  foregoing  testimony  of  the  several 
witnesses  appearing  upon  the  inquest  was  reduced  to  writing  by 
me,  and  that  the  foregoing  testimony  is  the  whole  of  the  testimony 
taken  on  such  inquest,  and  that  the  same  is  correctly  stated  as  given 
by  the  witnesses  respectively. 

A.  B.,  Sheriff, 
or,  C.  D.,  Coroner. 
No.  50.  ^^520 

INQUISITION. 


SS. 


State  op  New  York, 
County  of 

Inquisition  taken  at        in  said  county,  on  the  day  of 

39 
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189  before  A.  D.,  sheriff  (or  C.  D.,  one  of  the  coroners)  of  said 
county  upon  inspecting  tlie  place  where  the  fire  was  (or  attempted) 
upon  the  oath  of  good  and 

hxwful  men  of  the  said  county  duly  summoned  and  sworn  to  in- 
quire whether  tlie  dwelling  house  of  E.  F.,  situated  on 
street  was  maliciously  set  on  fire,  (or  attempted  to  be) 

and  how  and  in  what  manner  such  fire  happened,  (or  was  at- 
tempted) and  all  the  circumstances  attending  the  same,  and  who 
were  guilty  thereof,  either  as  principal  or  accessory,  and  in  what 
manner ;  do  say  upon  their  oaths  aforesaid,  that  the  said  dwelling 
was  wilfully  and  maliciously  set  on  fire,  (or  attempted  to  be)  by 
E.  F.,  for  the  purpose  of  defrauding  insurance  company  of  the 
amount  of  the  policy  issued  to  him  by  said  company  on  the  prem- 
ises ;  and  that  there  were  no  accessories. 

In  witness  whereof  as  well  the  said  sheriff  (or  coroner)  as  the 
jurors  aforesaid  have  to  this  inquisition  set  their  hands  and  seals 
on  the  day  of  the  date  thereof. 

A.  B.,  Sheriff.  (l.  s.) 

E.  H.,  Foreman.  (l.  s.) 

H.  I.,  Juror.  (L.  S.) 

K.  L.,     "  (L.  s.) 

&c.,  &c. 

Or,  that  the  same  was  fired  by  one  ,  an  evil  disposed 

person  in  consequence  of  ill  feeling  towards  the  owner,  and  that 
M.  N.  was  present  and  aided  the  said  in  setting  fire  to 

the  building. 

Or,  that  they  are  unable  to  ascertain  the  origin  and  circum- 
stances of  the  fire. 

Or,  that  the  same  was  wilfully  set  on  fire  by  some  person  or  per- 
sons to  the  jur}^  unknown, 

Or,  that  the  same  caught  fire  in  consequence  of  a  defect  in  the 
chimney. 

Or,  accidentally,  in  consequence  of  a  stove  standing  too  near  a 
wooden  partition. 

No.  51. 

WARRAX  r  TO  ARREST  THE  PARTY  CHARGED  BY  THE  INQUEST 
WITH  THE  CRIME. 

To  the  sheriff  or  any  constable  or  marslial  of  the  county  of 
^(.j,^,  *Whereas,  by  the  inquisition  of  good  and  lawful 

men  of  said  country,  taken  upon  their  several  oaths  before 
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me,  the  sheriff  (or  one  of  the  coroners)  of  said  county,  at 

in  whicli  E.  F.  is  charged  with  having  designedly  set  on  fire 
the  dwelling  house  of  said  E.  F.  for  the  purpose  of  defrauding 
the  insurance  company  of  the  amount  of  the  policy  held 

by  the  said  E.  F.  on  the  premises ;  you  are  therefore  hereby  com- 
manded in  the  name  of  the  people  of  the  state  of  New  York  forth- 
with to  arrest  the  said  E.  F.  and  bring  him  before  me  at 
to  be  dealt  with  according  to  law. 

Given  under  my  hand  and  seal  this    day  of    189 

A.  B.,  Sheriff. 

No.  52.. 

■WARRANT  OF  COMMITMENT   OF  THE  INCENDIARY. 

The  People  of  the  state  of  New  York  to  the  sheriff  (or  any  con- 
stable or  marshal)  of  the  county  of  and  to  the  keeper  of  the 
common  jail  of  said  county  : 

Whereas,  E.  F.,  having  been  charged  upon  inquisition  taken 
before  A.  B.,  the  sheriff,  (or  C.  D.,  one  of  the  coroners)  of  said 
county  on  the  oath  of  with  having  designedly  set  on  fire  the 

dwelling  house  owned  by  him  for  the  purpose  of  defrauding  the 
insurance  company  of  the  amount  of  the  policy  issued  by 
it  to  him  on  the  premises,  and  the  said  E.  F.  having  been  brought 
before  the  said  A.  B.  (or  C.  D.)  to  answer  to  the  said  charge,  and 
having  taken  the  examination  of  the  said  E.  F. 

These  are  therefore  to  command  you  and  the  said  sheriff,  con- 
stable or  marshal,  that  you  forthwith  convey  and  deliver  to  the 
keeper  of  the  said  jail,  the  said  E.  F.  and  you,  the  said  keeper  are 
hereby  i-equired  to  receive  the  said  E.  F.  into  your  custody  in  the  said 
common  jail,  and  him  there  safely  keep  until  he  shall  be  discharged 
by  due  course  of  law. 

Given  under  my  hand  and  seal  at  in  said  county,  the 

day  of     189 

A.  B.,  Sheriff, 
or,  C.  D.,  Coroner. 

No.  53. 

RECOGNIZANCE   BY   WITNESSES  AT   THE   INQUEST. 

County,  ss :    Be  it  remembered  that  on'this 
day  of  day  of  189  ,  I.  K.,  L.  M.  &  N.  O.  of 

in  said  county,  personally  appeared  before  nie  A.  B.  Sheriff  (or  C. 
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j^rop-i  D-  *  one  of   the   coroners)   of  said   county,  and  severally 
acknowledged  themselves  to  be  indebted  to  the  people  of 
the  state  of  New  York  each  separately  in  the  sum  of  dollars,  to 

be  made  and  levied  of  their  goods  and  chattels,  lands  and  tenements 
to  the  use  of  the  said  people,  if  default  shall  be  made  in  the  con- 
dition following :  The  condition  of  this  recognizance  is  such  that 
if  the  above  bounded  I.  K.,  L.  M.,  N.  .0.,  shall  personally  be  and 
appear  at  the  next  court  of  oyer  and  ■  terminer,  to  be  held  in  and 
for  the  said  county  of  to  give  evidence  in  behalf  of  the 

people  against  E.  F.  for  wilfully  setting  fire  to  his  dwelling  house, 
situated  on  street  in  on  or  about  as  well  to 

the  grand  jury  as  the  petit  jury,  and  do  not  depart  the  said  court 
without  leave,  then  this  recognizance  to  be  void  and  of  no  effect ; 
otherwise  to  remain  in  full  force. 

Subscribed  and  acknowledged  the  J.  K. 

day  and  year  first  above  written.  L.  M. 

N.  O. 

No.  54. 

EBCOGNIZANCB   BY  WITNESS  WITH   SURETIES. 

County,  ss  :  Be  it  remembered  that  on  this 
day  of  189  ,  J.  K.  and  M.  N.  and  O.  P.  all  of  the  town  of 

in  said  county,  personally  came  before  me,  the  sheriff  (or 
one  of  the  coroners)  of  the  said  county,  and  severally  acknowl- 
edged themselves  to  be  indebted  to  the  people  of  the  state  of  New 
York,  in  manner  following  :  the  said  J.  K.  in  the  sum  of  and 

the  said  M.  N.  and  O.  P.  in  the  sum  of  each  to  be  levied  of 

their  respective  goods  and  chattels,  lands  and  tenements  to  the 
use  of  the  said  people,  if  default  shall  be  made  in  the  following 
conditions : 

The  conditions  of  the  above  recognizance  is  such  that  if  the  above 
bounden  J.  K.  shall  personally  be  and  appear  at  the  next  court  of 
oyer  and  terminer,  to  be  held  in  and  for  the  said  county  of 
to  give  evidence  in  behalf  of  the  people  against  E.  F.  for  wilfully 
setting  fire  to  his  dwelling  house,  situate  on  street  in 

on  or  about  as  well  to  the  grand  jury  as  the  petit  jury 

and  do  not  depart  the  said  court  without  leave,  then  this  recoo-niz- 
ance  to  be  void  and  of  no  effect ;  otherwise  to  remain  in  full  force. 

Subscribed  and  acknowledged  the  J.  K. 

day  and  year  first  above  written.  L.  M. 

N.O. 
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*No.  55.  [*523 

sheriff's  proclamation. 

See  §  137. 
Proclamation. — Whereas  a  court  of  oyer  and  terminer  is  ap- 
pointed to  be  held  at  the  court  house  in  in  and  for  the  county 
of  on  the  day  of  189  proclamation  is  there- 
fore hereby  made  in  conformity  to  a  precept  to  me  directed  and 
delivered  by  the  district  attorney  of  county  on  the 
day  of  18  to  all  persons  bound  to  appear  at  the  said 
oyer  and  terminer  by  recognizance  or  otherwise,  to  appear  thereat, 
and  all  justices  of  the  peace,  coroners  and  other  officers  who  have 
taken  anj^  recognizance  for  the  appearance  of  any  person  at  such 
court,  or  who  have  taken  any  inquisition  or  the  examination  of 
any  prisoner  or  witness,  are  required  to  return  such  recognizance, 
inquisition  and  examination  to  the  said  court  at  the  opening  there- 
of, on  the  first  day  of  its  sitting.  Given  under  my  hand  at  the 
sheriff's  office  in  the               of                 on  the      day  of      189 

A.  B.,    Sheriff  of  county. 

No.  56. 

RETURN  TO  THE  PRECEPT  OF  THE  DISTRICT  ATTORNEY. 

See  §  157. 
County  of  ss.     I  have  executed  the   within  precept  as  I 

am  within  commanded,  by  having  duly  summoned  the  jurors  drawn 
for  the  court  mentioned  therein,  to  appear  thereat;  by  making 
immediate  proclamation  as  therein  commanded,  and  causing  the 
same  to  be  published  in  a  public  newspaper  printed  in  said  county 
once  a  week  from  the  receipt  of  the  said  precept,  until  the  time 
appointed  for  said  court,*  and  by  having  the  prisoners  in  jail 
brought  before  the  court  with  all  process  and  proceedings  in  any 
way  concerning  them  in  my  hands.     Dated  189 

A.  B.,  Sheriff  of  county. 

No.  57, 

RETURN     TO    PRECEPT    "WHERE    THE     PRISONERS    ARE    NOT   ALL 
BROUGHT  INTO  COURT. 
See  §  154. 
The  same  as  the  last,  to  the  asterisk ;  then  add,  "  and  that  I  am 
ready  to  bring  before  the  court  now  here  the  prisoners  in  jail  as  it 
may  direct." 

Dated  189  A.    B.,  Sheriff  of    county. 
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No.  5B. 

ST7MM0NS  TO  CONSTABLE  TO  ATTEND  COURT. 


*. 


524] 


See  §  154. 

Sheriff's  Office  of         County, 

189 
To  C.  D.,  Constable  of  the  town  of  in  said  county : 

Sir  :  You  are  hereby  summoned  to  attend  as  a  constable,  at  the 
sitting  of  the  supreme  court  at  the  court  house  in  the  of 

on  the     day  of     at  ten  o'clock  in  the  forenoon. 

A.  B.,  Sheriff. 

No.  59. 

CERTIFICATE  OF  THE  ATTENDANCE  OF  CONSTABLES  AT  COURT. 

County  of  ss.      I  certify  that  the  following  constables  were 

summoned  by  me  to  attend  the  sitting  of  the  supreme  court,  held 
at  the  court  house  in  the  of  commencing  on  the 

day  of  189  and  that  they  have  attended  as  such 

constables,  the  number  of  days  set  opposite  their  names  respectively : 
A.  B.,  four  daj'S. 
C.  D.,  five  days. 
Dated     189  E.  F.,  Sheriff  of    county. 

No.  60. 

CALENDAR  OF  PRISONERS  IN  JAIL,  FOR  THE  COURT. 

See  §§  158,  237,  262. 

To  the  court  of  of  county,  now  here  : 

I,  the  undersigned,  sheriff  of  the  said  county,  do  certify  that  the 
following  calendar  is  a  correct  list  of  the  prisoners  now  detained 
in  the  jail  of  said  county,  the  times  when  committed,  by  what 
process,  and  the  cause  of  commitment.     Dated     189 

A.  B.,  Sheriff. 

PKISONERS'  NAMES.    WHEK  COMMITTED  THE  PROCESS.      NATURE  OF  THE  OFFENCE. 

A.  B.  March  4,  189    Justices'  Commitment.    Petit  Larceny. 

No.  61. 
DIRECTIONS  TO  DEPUTY  TO  SUMMON  JURORS,  AND  HIS  RETURN. 

To  C.  D.,  Deputy  Sheriff. 

You  will  summon  the  persons  named  below,  to  appear  at  the 
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court  *of  to  be  held  at  the  court  house  in  r*'i9'i 

on  the  day  of  next,  at  o'clock,  A.  M., 

as  grand  and  petit  jurors  as  indicated  below,  opposite  their  respec- 
tive names.  They  are  to  be  summoned  at  least  SIX  DAYS  before 
the  first  day  of  the  court,  by  notifying  each  of  them  personally, 
that  they  are  drawn  as  such  jurors,  and  informing  them  of  the  time 
and  place  where  they  are  required  to  attend  ;  or  if  they  cannot  be 
found,  then  they  may  be  summoned  by  leaving  at  their  respective 
place  of  residence,  with  some  person  of  proper  age,  a  written  or 
printed  notice  (copies  of  which  are  herewith  enclosed.)  And  you 
will  return  this  to  me  as  soon  as  the  service  is  complete,  and 
previous  to  the  sitting  of  the  court,  first  noting  opposite  the  names 
of  the  persons  summoned  respectively,  the  time  when  summoned, 
and  the  manner  in  which  they  were  summoned,  whether  person- 
ally or  by  leaving  a  notice  at  their  respective  places  of  residence, 
and  signing  the  certificate  below. 

Yours,  &c., 

A.  B.,  Sheriff  of  county. 

RETURN  OF  SERVICE. 
PBBSONS  TO  BE  STJMMONBD.  WHEN  SUMMONED.  HOW  SUMMONED. 

Grand  Jurors,  A.  B.  May  14,  1890  Personally. 

CD.  "     17)    "  By  leaving  notice  with  his 

wife,  in  his  absence 
Petit        "        E.  F.  "     18,   "  Personally 

The  above  named  grand  and  petit  jurors  were  duly  summoned 
by  me  for  the  term  of  the  court  above  designated,  at  the  times  and 
in  the  manner  set  opposite  their  names  respectively. 

A.  B.,  Deputy  Sheriff. 

No.  62. 

NOTICE    TO  A  JUROR    "WHO    CANNOT   BE   SUMMONED   PERSONALLY. 

Mr.  C.  D.,  of  Merchant : 

Sir  :     You  have  been  drawn  to  serve  as  a  juror  at  a  court 

to  be  held  at  the  court  house  in  on  the  day 

of  at  10  o'clock,  A.  M.,  whereat  you  are  required  to  attend 

without  fail.  A.  B.,  Sheriff  of  county. 

ITo.  63. 
RETURN  OF  JURY  LIST  OP  SUMMONING  JURY. 
See  §  164. 
County  of  ss.     To  the  court  of  of  county, 

now  here:  .,.,...-  c 

I,  the  sherife  of  said  county,  to  whom  the  within  lists  of  jurors  for 
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*'i9fi1  *^^^*i  court  were  delivered  fur  service,  herewith  return  the 
same  to  the  court  now  here ;  and  I  certify  and  return  that 
all  the  said  grand  and  petit  jurors  therein  named,  were  duly  per- 
sonally summoned  to  attend  said  court  at  the  time  and  place  men- 
tioned in  the  said  lists,  at  least  six  days  previous  to  the  sitting  of 
the  said  court ;  except  A.  B.  and  C.  D.,  who  could  not  be  found,  but 
who  were  in  like  manner  duly  summoned  to  attend,  as  aforesaid, 
by  leaving  at  their  respective  places  of  residence,  with  persons 
thereat  of  proper  age,  a  partly  printed  and  partly  written  notice, 
stating  that  they  were  drawn  as  such  jurors,  and  designating  the 
court,  time  and  place  at  which  they  were  required  to  appear ;  and 
E.  F.,  who  has  removed  from  the  county,  and  G.  H.,  who  cannot 
be  found  in  the  county,  and  who  has  no  known  place  of  residence 
therein.     Dated         189 

A.  B.,  Sheriff  of  county. 

No.  64. 

KBTtJRN   OF  NEW  GRAND   JURY   OR   TALESMEN. 

See  §  168,  169. 

County  of  ss.     Pursuant  to  the  direction  of  the  court  of 

of  said  county,  now  here,  contained  in  the  annexed  certified 

copy  of  order  of  said  court,  I  have  summoned  the  following  persons 

to  appear  forthwith,  to  serve  as  grand  jurors  (or  petit  jurors,)  to 

wit:  A.  B.,  farmer,  of  ;  C.  D.,  mechanic,  of  ; 

A.  B.,  Sheriff. 


No.  65. 

RETURN   TO   JURY  LIST  DRAWN   AT   THE   COURl 
See  §  169. 
County  of  ss. 

I,  the  sheriff  of  said  county  do  certify  and  return  that  I  have  duly 
personally  summoned  to  attend  this  court  forthwith,  (or  at  )  the 
following  persons  as  jurors  whose  names  were  duly  drawn  by  me  in 
the  presence  of  the  court  for  that  purpose  :  A.  C,  D.  E.,  F.  G..  &c., 
and  thatC.  D.  and  G.  H.  could  not  be  found,  and  that  service  was 
made  on  them  by  leaving  a  written  notice  of  the  time  and  place 
where  they  were  to  appear  at  their  respective  places  of  residence 
with  persons  of  suitable  age. 

A.  B.,  Sheriff. 
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No.  66.  r*527 

BETTJRN  TO  VENIRE   FOR  FOREIGN   JURY. 

See  §  181. 

The  execution  of  the  within  venire  will  appear  by  the  schedule 
hereto"  annexed.  A.  B.,  Sheriff. 

(Attach  the  Clerk' s  list  of  jurors  to  the  venire,  and  make  certi- 
ficate thereon,  as  No.  63.) 

No.  67. 

PROOF  OF  SERVICE  OF  A  SUBPCENA,  OR  SUMMONS  IN  A  CIVIL  CASE. 

See  §§  180,  181,  182. 

Count}'  of  ss.  being  duly  sworn,  says  that  he  duly 

subpoenaed  (or  summoned)  the  several  persons  named  below,  at 
the  times  and  places  set  opposite  to  their  respective  names,  by 
delivering  to  each  of  such  persons,  personally,  a  cop}'  of  the 
subpoena,  (or  summons)  hereto  annexed,  (or  a  ticket  containing 
the  substance  thereof)  and  at  the  same  time  showing  to  each  of  them 
respectively,  the  annexed  original  subpoena  (or  summons)  and 
paying  to  each  of  said  witnesses,  respectively,  the  sum  also  set 
opposite  to  their  respective  names,  for  their  fees  in  going  to,  and 
returning  from  the  place  where  they  are  by  said  subpoena  (or 
summons)  required  to  attend,  and  also  for  one  day's  attendance 
there  at,  to  wit : 

H.  H.,  January  18  at  in  said  county,  $1.75 

C.  D.,         "  "  "  "  1-50 

E.  F.,        "  "  "  "  1-50 

Subscribed  and  sworn  before  me, 

this     day  of  A.  B. 

No.  68. 

PROOF  OF  SERVICE  OF  A   SUBPCBNA  IN  A  CRIMINAL  CASE. 
See  §§  181,  182. 
The  same  as  the  last  in  all  respects,  except  as  to  the  payment 
of  fees  to  the  witnesses. 

No.  69. 

PROOF  or  SERVICE  OF  A  SUBPCENA  WHERE  THE  SERVICE  IS  MADE 
BY  READING  THE  SUBPCENA. 

County  of  ss.  A.  B.,  being  duly  sworn,  deposeth  and  saith, 
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*^'^sn  *^^^^  °^  *''^®  ^^y  °^  ^^  ^®  served  the    within 

subpoena  upon  the  within  named  and  by  read- 

ing the  same  to  them  respectively,  (or  stating  the  contents  there- 
of.) (If  tlie  subpoena  is  issued  in  a  civil  cause,  before  a  justice  of 
the  peace,  add)  and  by  paying  (or  tendering  to  each  of  them  re- 
pectively)  the  sum  of  25  cents  for  one  day's  attendance  at  the 
place  mentioned  in  said  subpcsna. 
Subscribed  and  sworn  before  me 

this    day  of    189  A.  B. 

No.  70. 

PROOF  OP  SERVICE  OF  SUBPOENA,  WHERE  THE  WITNESS  CONCEALS 

HIMSELF. 

See  §  289. 

(The  same  as  proof  of  service  of  a  summons  under  the  same 
circumstances.     See  forms  Nos.  120,  121.) 

No.  71. 

ATTACHMENT   AGAINST  A  WITNESS. 

See  §§  183,  184, 185. 

The  people  of  the  state  of  New  York,  to  the  sheriff  of  the  county 
of  greeting: 

(l.  s.)         We  command  you  that  you  attach  and  bring 

him  forthwith  personally  before  our  circuit  court  (county 

court  held  in  and  for  our  county,   of  on  at,   &c.,  to 

answer  unto  us  for  certain  trespasses  and  contempts  against  us 
in  not  obeying  our  writ  of  subpoena,  commanding  him  to  appear 
on,  &c.,  at,  &c.,  before  said  court,  to  testify  in  a  suit  there  to  be 
tried  between  plaintiff  and  defendant,  on  the  part  of 

the  plaintiff  (or  defendant)  ;  and  you  are  further  commanded  to 
detain  him  in  your  custody  until  he  shall  be  discharged  by  our 
said  court ;  and  have  you  then  there  this  writ. 

Witness,  justice  of  the  supreme  court,  (or  county  judge 

of  said  county)  at  the  court  house  in  the   town  of 
in  said  county,  the     day  of     189  J.  B.,  Clerk. 

A.  B.,  Attorney. 

(Endorsed  on  the  writ.) 

Allowed  this  day  of    189 

C.  H.  D.,  Justice  Supreme  Court, 
or  J.  W.,  County  Judgei 
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*  No.  72. 

[*529 

THE   SAME   IN   A   CRIMINAL   CASE. 

The  people  of  the  state  of  New  York,  to  the  sheriff  of  the  county  of 
greeting : 
We  command  you  that  you  attach  and  bring  him 

(l.  S.)  forthwith  personally  before  our  court  of  oyer  and  terminer 
(or  court  of  sessions)  held  in  and  for  our  county  of  at,  &c.,  to 

answer  unto  us  for  certain  trespasses  and  contempts  against  us  in  not 
obeying  our  writ  of  subpoena,  commanding  him  to  appear  on,  &c., 
at,  &c.,  before  said  court,  (or  not  appearing  in  pursuance  of  his  rec- 
ognizance) to  testify  on  an  indictment  there  to  be  tried  against 
on  the  part  of  the  people,  (or  defendant)  and  you  are 
further  commanded,  &c.,  (as  the  last,  and  to  be  indorsed  in  the 
same  way.) 

No  73. 

RETURN   TO    SUCH   ATTACHMENTS. 

I  have  arrested  the  within  named  as  I  am  within  commanded, 
and  have  him  now  here  before  the  court.     Dated  18 

A.  B.,  Sheriff. 
No.  74. 

RETURN   WHEN   THE   WITNESS   IS   SICK. 

See  §  184. 

At  the  delivery  of  the  within  attachment  to  me  for  execution, 
the  within  named  defendant  then  was  and  still  continues  so  sick  and 
unwell,  that  it  would  be  dangerous  to  bring  him  before  the  court 
here,  as  I  am  within  commanded  ;  wherefore  I  have  not  the  body  of 
the  said  before  the  court  now  here,  according  to  the  command  of 
the  within  attachment.     Dated  18 

A.  B.,  Sheriff  of    county. 
No.    75. 
PERMIT   OP   JAIL   PHYSICIAN   TO   FURNISH   LIQUOR. 

County  of  ss.     I  hereby  permit  to  be  furnished  for  A.  B., 

a  prisoner  now  confined  in  the  jail  of  said  county,  at,  &c.,  one  pint 

of  cogniac  brandy  to  be  given  to  the  said  A.  B.  times  a  day 

at  &c.  in  qualities  not  exceeding  one  tablespoonful 

at  each  time :  and  that  it  satisfactorily  appears  to  me  that  the  said 

liquor  in  the  quantities  mentioned  is  absolutely  necessary  for  the 

health  of  the  said  prisoner. 

C.  D.,  Physician  of  said  jail. 
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mo.  77.  [*531 

REPORT  TO  SECRETARY  OP  STATE  OF   CONVICTIONS  IN  COURTS  OP 

RECORD. 
See  §  160. 
Report  of  the  sheriff  of  the  county  of  to  the  secretary  of  state  of  the  state  of 

New  York,  respecting  the  persons  convicted  of  criminal  offences  at  the  Court 
of  held  in  and  for  said  county,  on  the  day  of  189  ,  made  pursuant 
to  the  4th  section  of  chapter  604  of  the  session  laws  of  1867. 


I 


to 


a 


No.  78. 

REPORT  IN  DIFFBRBNT  FORM,  WHEN  THERE  IS  BUT  ONE   CONVICT. 

See  §  160. 

John  Thomas,  sometimes  goes  by  the  name  of  Smith,  was  con- 
victed of  passing  counterfeit  money.  He  had  been  brought  up  as 
a  clerk  in  a  merchant's  store,  but  of  late  years  had  no  regular  oc- 
cupation. He  is  a  man  about  35  years  of  age.  He  was  married, 
but  lost  his  wife,  and  has  two  children  ;  he  was  born  in  the  United 
States.  He  appears  to  have  had  a  good  education  for  a  merchant; 
reads  and  writes  well,  has  good  knowledge  of  arithmetic,  some  of 
geography  E^nd  very  little  of  history ;  he  speaks  French  and  appar- 
ently with  correct  pronunciation.  In  early  life  he  appears  to  have 
had  no  opportunity  for  religious  instruction.  He  is  a  good  musi- 
cian. He  lost  his  mother  when  about  six  years  of  age.  He  was 
convicted  some  five  or  six  years  since  of  larceny  in  Philadelphia, 
and  was  discharged  at  the  expiration  of  his  sentence,  after  being 
imprisoned  six  months.  He  is  somewhat  addicted  to  the  use  of 
ardent  spirits,  and  has  been  for  ten  or  twelve  years.  He  is  of  a 
cheerful  disposition,  and  has  behaved  well  during  his  imprisonment. 

Dated,  &c.  A.  B., 

Sheriff   of     county. 
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*No.  79. 


EEPORT  TO  SECKETARY  OF  STATE  OF  CONVICTIONS  IN  COUKTS  OF  SPECIAL 

SESSIONS. 

See  §  100. 
Eeport  of  the  sheriff  of  the  county  of  ,  to  the  Secretary  of  the  State  of  New 

York,  respecting  the  persons  convicted  of  criminal  offences  at  the  Courts  of 
Special  Sessions,  held  in  the  ,  in  and  for  said  county  of  ,  for  the  montli 
of        ,  189    ,  pursuant  to  section  5,  chapter  97,  of  the  Session  Laws  of  1861. 


Whole  number, 

Males, 

Pemales, 

Under  15  years  of  age, 

From  15  to  21  years  of  age, 

From  21  to  25  do. 

From  25  to  30  do. 

From  30  to  40  do. 

From  40  to  50         do. 

From  50  to  60  do. 

Over  60  years  of  age, 

Unknown, 

Married, 

Married  and  having  children, 

Single, 

Unknown, 

Natives  of  United  States, 

do.        Ireland, 

do.        Germany, 

do.        England, 

do.        Scotland, 

do.        France, 

do.        Canada, 
Other  foreign  countries, 
Unknown, 
Can  read  and  write. 
Can  read  only. 
Cannot  read  or  write. 
Unknown, 

Had  religious  instruction, 
Kever  had  do. 

Unknown, 
Parents  living. 
Father  living. 
Mother  living, 
Parents  dead, 
Unknown, 
Before  convicted, 
Never  before  convicted. 
Unknown,  i 

Temperate, 
Intemperate, 
Unknown, 
Colored, 
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*Xo.80.  |-,.533 

ACCOUNT  OF  GOODS  PUECHASED  FOR  EMPLOYMENT  OF  PRISONERS. 

See  §  238. 

The  county  of 

To  A.  B.,  sheriff  of  said  county,  Dr. 

To  purchased  for  employment  of  disorderly  persons 

in  the  jail  of  said  county,  $500  00 

Dated  189 

County  of  ss.     A.  B.,  sheriff  of  said  county,  being  sworn, 

says,  that  the  above  account  is  a  correct  statement  of  the  articles 
purchased  by  this  deponent,  under  and  pursuant  to  the  order  of  the 
court  of  sessions  of  said  county,  a  copy  of  which  is  hereto  annexed 
and  further  saith  not. 
Subscribed  and  sworn  before  me  A.  B. 

this    day  of    189 

Ko.  81. 

EBPOKTS  TO  THE  COURT  OP  SESSIONS  OF  DISPOSITION  THEREOF. 

To  the  court  of  sessions  of  the  county  of 

The  following  is  a  true  account  and  statement  of  the  materials 
purchased  by  me,  under  and  pursuant  to  the  order  of  this  court, 
made  on  the  *  day  of  189 

A.  B.,  sheriff  of  the  county  of 

In  account  with  said  county : 
To  cash  received  of  the  county  treasurer,  under  the  order  of 

the  court,  for  the  purchase  of  materials  for  the  employment 

of  disorderly  persons  confined  in  the  jail  of  said  county,  $500 
To  sales  of  articles,  over  cost  of  materials.  100 


By  cash  paid  to  county  treasurer,  amount  of  purchase,     $500 
"  «  "  "  one  half  of  surplus,         50 


550 
"  «»        C.  D.,  one  of  said  convicts,  his  share 

of  said  earnings,  10 

"  «        E.  T.  "        "  20 

"  "        G.  H.  "        "  20 


$600 
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ju-„^-|       County  of  ss.     A.  B.,  sheriff  of  said  county,  be- 

ing  duly  sworn  says,  that  the  above  statement  is  true  and 
just  in  all  respects. 
Subscribed  and  sworn  before  me 

this     day  of     189  A.  B. 

No.  82. 

sheriff's   account  for  transporting-  prisoners  to  state 

PRISON. 
See  Ante  §§  265,  268, 
State  of  New  York, 

To  A.  B.,  sheriff  of  county.  Dr. 

For  transporting  convicts  from  in  said  county,  to 

prison,  as  follows: 
Transportation  miles 

Maintenance  of  convicts  days  at  $ 

State  of  New  York, 


County  of  ' 

A.  B.,  being  sworn,  says  that  he  is  the  sheriff  of  said  county  of 
and  that  he  transported  the  convicts  named  in  the  foregoing 
account,  from         in  said  county,  to  the  state  prison  at         on  the 
day  of  ;  that  the  whole  distance  traveled  by  depo- 

nent and  said  convicts,  from  the  place  of  conviction  to  said  prison,  is 
miles,  and  that  they  were  thus  conveyed  by  the  most  direct 
and  expeditious  route  ;  that  he  was  necessarily  employed  days 
in  carrying  said  convicts  to  said  prison,  from  said  place  of  convic- 
tion ;  and  that  the  said  account,  amounting  in  the  whole  to 
is  in  all  respects  correct  and  true,  according  to  the  best  of  his  knowl- 
edge and  belief.  And  further  this  deponent  says  not. 
Subscribed  and  sworn  before  me  A.  B. 

this    day  of     189 

H.  C,  Clerk  of  Prison. 

TSo.  83. 

sheriff's  account  for  transporting  prisoners  to  house 

OF  refuge. 
See  §§  267,  268. 
The  same  as  last  in  allrespects,  substituting  the  name  of  the  pro- 
per county,  in  place  of  the  state  of  New  York,  and  the  house  of 
refuge,  instead  of  the  state  prison. 
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*No.  84.  [■*535 

ACCOUNT      AGAINST     THE     UNITED       STATES      FOB      SUPPORTING 

PRISONERS. 
See  §  235. 
The  United  States  of  America.  Dr. 

To  A.  B.,  Sheriff  of  county,  New  York, 

For  supporting  C.  D.,  a  prisoner  of  tlie  United  States,  charged 
with  in  the  jail  of  said  county  from  day  of 

to  the  day  day  of         both  inclusive         days,  at  $  per 

week,  $         Turnkey's  fees,  receiving  and  discharging,  75 

Received  this  day  of  189       of  the  United 

States,  from  J.  M.,  marshal  for    the  district   of   New 

York,  dollars,  in  full  of  the  above  account,  for  which   I 

have  signed  duplicate  receipts.  A.  B.,  Sheriff  of   county. 

No.  85. 

CONCURRENCE  OF  JUSTICE  OP  THE    SUPREME  COURT,  IN    CALLING 

A  JURY  TO  INQUIRE   AS  TO  THE  SANITY   OP   A  PRISONER 

SENTENCED  TO  BE  EXECUTED. 

See  §  271. 

State  of  New  York,  )  ss. 
County  of  ) 

It  appearing  to  me  that  there  is  reason  to  believe  that  A.  B., 
lately  convicted  of  murder  before  the  undersigned,  a  justice  of  the 
supreme  court  of  this  state,  at  a  court  of  oyer  and  terminer  held 
at  on,  &c.,  and  who  is  now  under  sentence  of  death  in 

the  jail  of  said  county,  has  become  insane  since  the  said  conviction  ; 
I  do  therefore,  in  pursuance  of  the  statute  in  such  case  made  and 
provided,  concur  with  C  D.,  the  sheriff  of  the  said  county,  in  call- 
ing a  jury  to  make  inquest  whether  the  said  A.  B.  be  of  the  same 
mind  or  no.     Dated         189 

C.  H.  D.,  Justice  of  the  Supreme  Court. 

No.  86. 

NOTICE   TO    THE    DISTRICT   ATTORNEY  OP    THE  HOLDING  THE   IN- 
QUEST. 

See  §  271. 

To  E.  F.,  Esq.,  District  Attorney  of  county : 

Sir  :  Take  notice  that  with  the  concurrence  of  the  Hon.  C.  H. 

D.,  the  justice  of  the  supreme  court  before  whom  A.  B.,  now  in 

the  jail  of  said  county  under  the  sentence  of  death,  was  convicted, 

40 
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j^ro^,   I  shall  *proceed  to  execute  an  inquest  at  the  jail  of  the  said 
county  in  on  the  day  of  189  at 

o'clock  noon,  to  determine  whether  the  said  A.  B. 

be  of  sane  mind  or  no.    Dated    189 

C.  D.,  Sheriff  of   county. 

Ifo.  87. 

THE  LIKE  IN  THE  CASE  OP  A  PREGNANT  FEMALE. 
See  §  273. 

Sir  :  Take  notice  that  on  the,  &c.,  I  shall  proceed  to  execute 
an  inquest  to  determine  whether  A.  B.,  a  prisoner  now  confined  in 
said  jail  under  sentence  of  death,  be  pregnant  and  quick  with 
child  or  no. 

Dated  189 

C.  D.,  Sheriff  of    county. 

Ifo.  88. 

StJBPCENA  OF  DISTRICT  ATTORNEY, 
See  §  2T1. 

The  People  of  the  State  of  New  York  to 
Greeting : 
We  command  you  that,  laying  aside  all  business,  you  be  and 
appear  at  the  jail  of  the  county  of  in  on  the 

day  of  189  to  testify  and  give  evidence  upon  an  in- 

quest then  and  there  to  be  taken  before  C.  D.,  sheriff  of  said 
county,  to  determine  whether  A.  B.,  a  prisoner  therein  confined, 
and  now  under  sentence  of  death,  be  insane  or  no ;  (or  be  preg- 
nant and  quick  with  child  or  no ;)  and  hereof  fail  not  at  your  peril. 
Witness  our  said  district  attorney  of  said  county,  at  the  of 

in  said  county  this    day  of    189 

C.  B.,  District  Attorney. 

KTo.  89. 

OATH  TO  JURORS. 

You  do  each  for  yourself  swear  that  you  will  well  and  truly  in- 
quire whether  A.  B.,  the  prisoner  now  here,  be  of  sane  mind  or  no, 
(or  be  pregnant  and  quick  with  child  or  no,)  and  that  you  will 
true  inquest  make  thereof,  according  to  the  evidence.  So  help 
you  God. 
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[*537 

"WHEEE  A  JUEOE  IS   OBJECTED  TO. 

You  shall  true  answers  make  to  such  questions  as  shall  be  put 
to  you  touching  the  objection  or  challenge  to  you  as  a  juror.  So 
help  you  God. 

No.  91. 

TO  A  WITNESS  IN"  SUCH    CASE. 

You  shall  true  answers  make  to  such  questions  as  shall  be  put  to 
you,  touching  the  challenge  of  a  juror.     So  help  you  God. 

No.  92. 

OATH    OF   WITNESS    ON    INQUEST. 

The  evidence  you  shall  give  touching  the  sanity  of  A.  B.,  the 
prisoner  now  here,  shall  be  the  truth,  the  whole  truth  and  nothing 
but  the  truth.     So  help  you  God. 

No.  93. 

IN  CASE  OP  PREGNANT  FEMALE. 

The  evidence  you  shall  give  upon  this  inquest  whether  A.  B., 
the  prisoner  now  here,  be  pregnant  and  quick  with  child  or  not, 
shall  be  the  truth,  the  whole  truth  and  nothing  but  the  truth.  So 
help  you  God. 

No.  94. 

INQUISITION  AS   TO  THE   SANITY  OF  PKISONEE. 

See  §  272. 

State  of  New  Yoek,  |  gg_ 

County  of  j 

Inquisition  taken  before  the  undersigned,  sheriff  of  the  county  of 

with  the  concurrence  of  C.  H.  D.  the  justice  of  the  supreme 

court,  before  whom  A.  B.,  now  confined  in  the  jail  of  the  said 

county  under  sentence  of  death,  was  convicted,  at  the  said  jail,  on, 

&c.,  upon  the  oaths  and  affirmations  of  E.  F.,  &c.,  twelve  electors 

of  the  said  county,  summoned  by  me  to  inquire  as  to  the  sanity  of 

the  said  A.  B.     The  said  jurors  being  each  duly  sworn  and  charged 
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j^roQ-i  to  inquire  *touching  the  sanity  of  the  said  prisoner,  do  upon 
their  oaths  and  affirmations  say  that  the  said  A.  B.  is  not  in 
a  sound  state  of  mind,  but  is  of  insane  mind,  (or  is  of  sane  mind.) 
In  witness  whereof,  we,  the  said  sheriff,  as  well  as  the  said 
jurors,  have  to  this  inquisition  set  our  hands  and  seals  at  the  time 
and  place  aforesaid. 

Jurors.  Jurors. 

A.  B.,  ^  E.  D., 

E.  F.,  &c. 

CD.,  Sheriff. 

No.  95. 


INQUISITION  IN  CASE  OF  PREGNANT  FEMALE. 


ss. 


See  §  273. 

State  of  New  york. 
County  of 

Inquisition  taken  before  the  undersigned,  sheriff  of 
county,  at  the  jail  in  in  said  county,  on  the  day  of 

upon  the  oaths  and  affirmations  of  E.  F.,  &c.,  six  physi- 
cians of  said  county  summoned  by  me  to  inquire  whether  A.  B.,  a 
prisoner  now  confined  in  said  jail  under  sentence  of  death,  be  preg- 
nant and  quick  with  child  or  no.  And  the  said  jurors  each  being 
sworn  and  charged  to  inquire  whether  the  said  A.  B.  be  pregnant 
and  quick  with  child,  and  upon  their  oaths  and  affirmations  say 
that  the  said  A.  B.  is  now  pregnant  and  quick  with  child,  (or  is 
not  pregnant  and  quick  with  child.) 

In  witness  whereof.  &c.,  as  in  the  last. 


ITo.  96. 


INVITATION  to   ATTEND   THE   EXECTTTION   OP   A   CEIMINAi. 

See  §  276. 

Sir  :  Pursuant  to  the  statute  in  such  case,  you  are  hereby  in- 
vited to  be  present  at  the  execution  of  at  the  jail  of  said  county 
ill  on  the  day  of  Dated     189 

A.  B.,  Sheriff. 
To  Hon.  C.  H.  D.,  Justice  of  the  Supreme  Court. 
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CERTIFICATE  OF   THE  EXECUTION  OF  A  CRIMINAL. 

See  §  278. 

State  of  New  York, 


County  of  ^ '  ' 

I,  the  sheriff  of  the  county  of  and  the  other  public  officers 

and  persons  whose  names  are  hereto  subscribed,  do  certify  that 
who  was  sentenced  by  the  court  of  oyer  and  terminer  held  in  and  for 
the  county  of  on  the  day,  &c.,  to  be  executed  on 

this  day,  between  the  hours  of  ten  o'clock  in  the  morning  and 
twelve  at  noon,  was  at  the  time  mentioned,  in  pursuance  of  the 
said  sentence,  executed  by  hanging  by  the  neck  until  he  was  dead, 
in  the  jail  yard  of  the  jail  in  the  said  county ;  and  we,  the  under- 
signed, do  certify  that  we  witnessed  the  said  execution,  and  that 
the  same  was  conducted  and  performed  in  conformity  to  the  pro- 
visions of  law  of  this  state  concerning  capital  punishment,  and  of 
the  said  sentence. 

In  witness  whereof,  we  have  at  the  said  jail  subscribed  our  names 
hereto,  this  day  of  in  the  year  one  thousand  eight 

hundred  and 

(Signed)  A.  B.,  Sheriff. 

C.  H.  D.,  Justice  of  Supreme  Court. 

E.  B.,  District  Attorney. 

C.  D.,  &c. 

No.  98. 

ADMISSION  OF   RECEIPT    OF   PAPERS   FOB    SERVICES. 

(Title  of  action.) 
Keceived  summons  and  complaint  and  order  to  hold  to  bail  and 

copies  to  serve  this     day  of     189 
^  A.  B.,  Sheriff, 

by  E.  F.,  Deputy. 

No.  99. 

UNDERTAKING   ON  ARREST. 

See  §  333. 

(Title  of  action.) 

The  above  defendant  having  been  arrested  by  the 
sheriff  of  the  county  of  and  being  now  in  his  custody,  under 

and  pursuant  to  an  order  made  by  the  Hon.  C.  H.  D.,  a  justice  of  the 
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^.  .„,   *supreine    court  of    this   state,    (or  county  judge  of   the 
couuty  of         )  requiring  the  defendant  to  be  held  to  bail  in 
the  sum  of         dollars  :     Now,  therefore,  we,  E.  F.,  hide  and  leather 
dealer,  residing  in  in  said  county,  and  G.  H.,  gentleman,  re- 

siding in  the  same  place,  do  undertake  in  the  said  sum  of  that 

the  defendant  shall  at  all  times  render  himself  amenable  to  the 
process  of  the  court  during  the  pendency  of  this   action,  and  to 
such  as  may  be  issued  to  enforce  the  judgment  therein.     Dated. 
18) 

E.  F. 
Gr.R. 
No.  100. 

AFFIDAVIT  OF  JUSTIFICATION. 

See  §  333. 
(Title  of  action.) 

County  of  ss.     E.  F.  and  G.  H.,  the  surety  in  the  above 

undertaking  being  severally  duly  sworn,  each  for  himself,  deposes 
and  says  that  he  is  a  resident  and  householder  (or  freeholder,) 
within  the  state,  and  that  he  is  worth  the  sum  of  (the  sum  men- 
tioned in  the  order  of  arrest)  over  and  above  all  debts  and  liabil- 
ities and  exclusive  of  property  exempt  from  execution. 

Subscribed  and  sworn  before  E.  F. 

me  this     day  of  G.  H. 

No.  101. 
CERTIFICATE   OP   ACKNOWLEDGMENT. 
See  §  333. 
(Title  of  action.) 

County  of  ss.     Personally  appeared  before  me  this 

day  of  189    E.  F.  and  G.  H.,  to  me  known  to  be  the  surety 

described  in,  and  who  executed  the  within  undertaking,  and  who 
severally  acknowledged  that  thej^  executed  the  same  for  the  uses 
and  purposes  therein  mentioned. 

A.  B.,  County  Judge  of     county. 

No.  102. 

CERTIFICATE    TO    COPY    DELIVERED    TO    ATTORNEY. 
See  §  338. 
I  certify  that  the  within  is  a  true  copy  of  the  undertaking,  taken 
on  the  arrest  of  the  defendant  in  the  within  entitled  action. 
Dated    189 

A.  B.,  Sheriff  of     county. 
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*No.  103. 

[*541 

NOTICE   OF   JUSTIFICATION   OP   BALL. 
See  §  339. 
(Title  of  action.) 

Sir  :  Take  notice  that  the  bail  in  the  undertak- 
ing taken  on  the  arrest  of  the  defendant  in  this  action,  will  justify- 
before  the  Hon.  county  judge  of  county,  at  his 
office  in  on  the  day  of  at  o'clock  in  the 
forenoon. 

Dated  C.  D.,  Sheriff. 

To  A.  B.,  Attorney  for  Plaintiff. 

No.  104,. 

EETUBN   OF   ARREST   UNDER   ORDER,   AND   OF   HOLDING   TO  BAIL. 

See  §  338. 

I  have  arrested  the  within  defendant,  pursuant  to  the  within 
order,  and  at  the  same  time  delivered  to  him  a  copy  thereof,  and 
of  the  affidavit  on  which  the  order  was  granted;  and  I  have 
taken  from  said  defendant,  the  undertaking  of  E.  F.,  hide  and 
leather  dealei',  residing  in  and  G.  H.,  gentleman,  residing 

in  the    same  place,   a   copy   of  which,  duly  certified  by    me,    is 
returned  herewith. 

Dated     189  A.  B.,  Sheriff  of     county. 

No.  105. 

RETURN  WHERE    THE    DEFENDANT   MAKES   A    DEPOSIT    INSTEAD 

OF   BAIL. 

See  §  337. 

I  have  arrested  the  witliin  defendant,  pursuant  to  the  within 
order,  and  at  the  same  time  delivered  to  him  a  copy  thereof,  and 
of  the  affidavit  on  which  the  order  was  granted;  and  I  have  re- 
ceived from  said  defendant  the  sum  of  dollars  instead  of 
bail,  and  have  deposited  the  same  with  the  county  clerk  of 

county. 

A.  B.,  Sheriff  of     county. 

No.  106. 

CERTIFICATE   OF   DEPOSIT   OP    AMOUNT   INSTEAD   OF   BAIL. 

See  §  337. 
(Title  of  action.) 

The  above  defendant  having  been  arrested  by 
me,  under  and  pursuant  to  an  order  of  requiring  such  de- 
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*'i421  fs'^'if^nt'  **'0  ^^  l^elA.  to  bail  in  the  sum  of  I  hereby 

certify  that  I  have  received  from  said  defendant  the  said  sum 
of  instead  of  bail. 

Dated    18  A.  B..  Sheriff. 

No.  107. 

CEETIPICATE   OF   CLERK   OP   DEPOSIT   "WITH   HIM. 
See  §  337. 
(Title  of  action.) 

I  certify  that  A.  B.,  sheriff  of  the  county  of 
has  this  day  paid  into  court,  the  sum  of  dollars,  being  the 

amount  mentioned  in  the  order  of  arrest  in  this  action. 

J.  B.,  Clerk  of    county. 

No.  108. 

EETURN   "WHERE   THE   DEPENDANT   IS    COMMITTED   FOE  "WANT   OP 

BAIL. 

See  §  338. 

I  have  arrested  the  within  defendant,  pursuant  to  the  within 
order,  and  have  him  in  my  custody  in  the  common  jail  of  the  county 
of  for  want  of  bail  after  giving  him  reasonable  time  to 

procure  bail. 

A.  B.,  Sheriff. 

No.  109. 

KETTTRN   OP    ARREST    AND   RESCUE. 

I  arrested  the  within  defendant  as  I  am  within  commanded,  but 

the  said  defendant,  before  he  could  be  conveyed  to  jail,  forcibly 

rescued  himself,  on,  etc.,  at,  etc.,  and  escaped  out  of  my  custody ; 

and  since,  the  said  defendant  is  not  found  in  mj'  county. 

Dated     18 

A.  B.,  Sheriff  of     county. 

No.  110. 

RETTJRlSr   OP    ARREST    AND    THAT    DEFENDANT    IS    SICK. 

I  have  arrested  the  within  defendant,  who  at  the  time  of  his 
arrest,  and  still,  on  this  day  of  IS       ,  the  last  day 

of  the  return  of  this  order  (or  execution,  or  warrant,  or  ne  exeat), 
is  so  sick  that,  for  fear  of  his  death,  I  cannot  have  him  as  I  am 
within  commanded.     Dated     18 

A.  B.,  Sheriff  of     county. 
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EETTJEN   OP   AEEEST   AND   DEATH   OF   DEFENDANT. 

I  have  arrested  the  within  defendant,  and  held  him  in  my  custody 

until  on  the  day  of  18  when  he  died  by  reason 

of  sickness,  (or  by  suicide,  or  was  murdered),  therefore  I  cannot 

have  the  body  of  the  said         as  I  am  within  commanded.     Dated 

18 

A.  B.,  Sheriff  of     county. 

No.  112. 

KETXJEN   OF   EXEMPTION   FEOM  AEEEST. 

See  §  301. 

I  arrested  the  within  defendant,  as  I  am  within  commanded ; 
and  the  said  defendant  claiming  exemption  therefrom,  by  reason  of 
having  been  duly  subpoenaed  to  attend  as  a  witness  upon  the  trial 
of  a  certain  cause  then  pending  in  the  supreme  court  of  this  state, 
between  plaintiff,  and  defendant,  on  the  part  of 

defendant,  and  then  to  be  tried  at  a  circuit  court,  to  be  held  at 
in  said  and  having  been  required  thereto  by  me, 

did  make  affidavit  of  such  fact,  and  that  he  had  not  been  so  sub- 
poenaed by  his  own  procurement,  with  intent  of  avoiding  service  of 
process,  I  did  release  the  from  such  arrest ;  and  afterwards 

the  said  could  not  be  found  in  my  county  ;  wherefore  I 

cannot  have  him  as  I  am  within  commanded.     Dated  18 

A.  B.,  Sheriff  of     county. 

No.  113. 

AFFIDAVIT  OF   A  WITNESS   TO  OBTAIN  DISCHAEGE  FEOM  AEEEST. 

See  §  301. 

(Title  of  cause). 

County  of  ss.     A.  B.,  being  duly  sworn, 

deposeth  and  saith  that  he  has  been  legally  subpoenaed  as  a  witness 
to  attend  before  the  court  of  oyer  and  terminer  in  and  for  the 
county  of  now  in  session  at  on  the  trial  of  an  indict- 

ment against  C.  D.,  on  the  part  of  the  people,  and  that  he,  this 
deponent,  has  not  been  so  subpoenaed  by  his  own  procurement, 
with  intent  of  avoiding  service  of  process  ;  and  further  this  depon- 
ent saith  not. 

Sworn  before  me  this     day  of  A.  B. 

C.  D.,  Sheriff  of    county. 
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t,i-AA-\  *  No.  114. 

*644] 

RETURN   OF   PRIVILEGE. 

At  the  coming  to  me  of  the  within  order  of  arrest  (or  capias  ad 
satisfaciendum),  the  congress  of  the  United  States  (or  the  legisla- 
ture of  the  state  of  New  York)  was  then  and  still  is  in  session ; 
and  that  during  all  that  time  the  within  defendant  was  and  is  a 
member  of  the  senate  of  the  United  States  (or  of  the  assembly  of 
the  state  of  New  York),  for  the  th  congressional  district 

of  the  state  of  (or'  for  the  first  assembly  district  of  the 

county  of  )  ;  wherefore  I  cannot  have  the  body  of  the  said 

as  I  am  within  commanded. 

Dated    18  A.  B.,  Sheriff  of    county. 

No.  115. 

THE   SAME. 

The  within  named  at  the  delivery  of  the  within  order  of 

arrest,  (or  capias  ad  satisfaciendum,  or  writ  of  ne  exeat),  and 
until  the  return  day  of  the  said  writ,  was  minister  plenipotentiary 
from  the  Queen  of  Great  Britain  at  the  government  of  the  United 
States ;  wherefore  I  cannot  have  his  body  at  the  time  and  place 
within  named,  as  I  am  within  commanded. 

A.  B.,  Sheriff  of     county. 

No.  116. 

RETURN   UPON   AFFIDAVITS   BEFORE   FILING. 

I  certify  and  return,  that  at  the  time  of  the  arrest  of  the  defend- 
ant in  the  within  entitled  cause  under  the  order  made  therein  by 
Hon.  C.  H.  D.,  to  wit :  on  18  I  delivered  to  the 

said  defendant  copies  of  the  within  affidavits,  personally. 

A.  B.,  Sheriff  of     county. 

No.  117. 

RETURN  TO  PROCESS  THAT  THE  DEFENDANT  CANNOT  BE  FOUND. 

The  within  defendant  cannot  be  found  in  my  county. 

A.  B.,  Sheriff. 

This  return  will  be  a  proper  return  to  all  process  where  the  de- 
fendant cannot  be  found,  whether  it  be  to  a  summons,  judge's 
order,  attachment,  execution,  or  ne  exeat. 
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*No.  118.  [*FAr> 

SERVICE  OP  SUMMONS  AND  COMPLAINT  UPON  A  SINGLE  DEFENDANT. 

See  §§  351,  353. 

County  of  ss.  I  certify  that  on  the  day  of 

18  I  served  the  within  summons  and  annexed  complaint,  upon 
the  within  named  defendant,  in  in  said  county,  by  deliver- 

ing to  him,  personally,  copies  thereof. 

A.  B., 

Sheriff  of      county. 
No.  119. 

"WHERE  SEVERAL  DEFENDANTS  ARE  SERVED  AT  DIFFERENT  TIMES. 

See  §§  351,  353. 

County  of  ss.     T  certify  that  I  served  the  within   sum- 

mons and  annexed  complaint,  upon  the  several  defendants  therein 
named,  by  delivering  to  each  of  them  personally,  copies  thereof,  at 
the  times  and  at  the  places  in  said  county  set  opposite  their  names 
respectivel}^  to  wit: 

A.  B.,  on  the  day  of 

C.  D.,     " 

E.  F.,      "  " 


THo.  120. 

CERTIFICATE  THAT  DEFENDANT  EVADES  SERVICE,  ETC. 
See  §  .S51  sub.  5. 

County  of  ss.     I  certify  tliat  the  within  defendant  is  a 

resident  of  in  said  county,  and  that  I  have   made   proper 

and  diligent  efforts  to  serve  the  within  summons  and  annexed 
complaint  upon  him,  but  that  such  defendant  cannot  be  found 
within  my  county,  (or,  avoids  or  evades  such  service,)  so  that  the 
same  cannot  be  made  personally  upon  him  by  such  proper  dili- 
gence and  effort. 

A.  B.,  Sheriff  of      county. 

ITo.  121. 

PROOF   OF    SERVICE   IN    SUCH    CASE. 
See  §§  289,  351,  sub.  5. 
County  of  ss.     A.  B.,  being  sworn,  says  that  on  the 

day  of  he  made  service  of  the  within  summons  and  an- 


18 

at  A. 

(4 

"B. 

U 

"C. 

A.  B., 

Sheriff  of 

count 
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^  nexed  *coniplaint    upon  the  within  defendant  in  said 

-'  county  in  pursuance  of  the  annexed  order,  (by  leaving  copies 
of  such  summons  and  complaint  at  the  residence  of  said  defendant, 
with  his  wife,  a  person  of  proper  age,)  and  by  putting  other  copies 
thereof,  properly  folded  (or  enveloped)  and  directed  to  said  de- 
fendant at  his  said  place  of  residence,  into  the  post>office  in 
said  and  paying  the  postage  thereon ;  and  further  saith 
not.  A.  B. 
Subscribed  and  sworn  before  me 
this    day  of     18 

C.  D.,  Justice  of  the  Peace. 

If  the  officer  cannot  get  into  the  house,  or  there  is  no  person 
who  will  receive  the  papers,  insert,  in  place  of  the  part  in  brackets 
the  following :  "  affixing  the  same  to  the  outer  door  of  the  resi- 
dence of  said  defendant,  the  said  house  being  closed,"  "  or  admit- 
tance being  refused,"  "  or,  there  being  no  person  of  suitable  age 
to  receive  the  same,  or  there  being  no  person  of  suitable  age  who 

would  receive  the  same. 

No.  122. 

CERTIFICATE  OP    SERVICE   OP  A    SUMMONS    OF   A   CORPORATION. 

See  §  351,  sub.  1. 

County  of  ss     I  certify  that  on  the  day  of 

18  I  served  the  within  summons  (and  annexed  com- 

plaint) upon  the  within  named  defendants,  by  delivery  to  A.  B., 
the  president  (or  managing  agent)  of  said  corporation,  personally, 

copies  thereof,  in  in  said  county. 

C.  D.,  Sheriff, 

by  D.  E,  Deputy. 
No.  123. 

CERTIFICATE    OP    SERVICE    OF  A    SITjSIMONS  OIT  A  FOREIGN   CORPO- 
RATIOSr,  WHICH  HAS    DESIGNATED  A  PERSON   RESIDING  IN  THE 
COUNTY  ON  WHOM  PROCESS  MAY  BE  SERVED. 
See  §  351,  sub.  1. 
County  of  ss.     I  certify  that  on  the  day  of 

18  I  served  the  witliin  summons  (and  annexed  complaint)  upon 
the  within  defendants,  in  in  said  county,  by  deliverino-  to 

A.  B.,  the  person  designated  by  said  corporation  on  whom  pro- 
cess issued  by  authority  of,  or  under  any  law  of  this  state,  may  be 
served,  a  copy  of  said  summons  (or  copy  of  said  summons  and 
complaint)  personally. 

A.  B.  Sheriff  of      county. 
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No.  124. 


THB  SAME,  WHERE  NO  PERSON  IS  SO  DESIGNATED. 
See  §  351,  sub.  1. 
County,  ss.  I  certify  that  not  finding  any  officer  of  the 
within  named  defendants  on  whom  to  make  services  of  the  within 
summons;  and  the  said  corporation  having  failed  to  designate  a 
person  on  whom  such  papers  might  be  served,  I  served  the  within 
summons  upon  the  within  named  defendants  by  delivery  to  C.  D.  a 
copy  thereof  personally,  on  the  at  in  said  county; 

said  C.  D.  at  the  time  being  or  acting  as  the  agent  of  the  said 
defendants  within  this  state  (or  doing  business  for  them  within 
this  state.) 

A.  B.,  Sheriff. 

No.  125. 

CERTIFICATE   OF    SERVICE   UPON    AN    INFANT  UNDER    FOURTEEN 

YEARS  OF  AGE. 
See  §  351,  sub.  2. 
County  of  ss.     I  certify  that  on  the  day  of 

18  I  served  the  within  summons   (and  annexed  complaint) 

upon  the  within  minor  defendant,  by  delivering  to  him  personally 
copies  thereof,  in  in  said  county,  and  also  by  delivering  at 

the  same  time  and  place  like  copies  personally,  to  the  father 

(mother  or  guardian)  of  said  infant,  (or  to  the  person  having 

the  care  and  control   of  such   minor ;  or  to  the  person  in 

whose  service  he  was  then  employed,  such  infant  having  no  father, 
mother  or  guardian  within  this  state.) 

A.  B.,  Sheriff  of     county. 

No.  126. 

THE  SAME  UPON  A  LUNATIC  AND  HIS  COMMITTEE. 
See  §  351,  sub.  3. 
County  of  ss.     I  certify  that  on  the  day  of 

18  I  served  the  within  summons  upon  the  within  named  defend- 
ant, by  delivering  to  him  personally,  a  copy  thereof,  in  in  said 
county ;  and  by  delivering  a  like  copy  to  the  committee  of  said 
defendant,  on  the  day  of  in  in  said  county, 

personally.  „    . 

^  •'  A- B.,  Sheriff  of      county. 
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*No.  127. 

*548] 

■UNDEETAKING  OF  THE  PLAINTIFF  TO  OBTAIN  DELIVBKY  OF 
PERSONAL  PROPERTY. 

See  §  357. 
(Title  of  action.) 

Whereas  the  plaintiff  in  this  cause  has  com- 
menced (or  is  about  to  commence)  an  action  against  the  defendant 
for  the  recovery  of  certain  articles  of  personal  property  mentioned 
in  the  affidavit  of  the  said  plaintiff,  to  wit  : 

Now,  therefore,  we  A.  B.,  and  C.  D.,  both  of  merchants, 

do  acknowledge  ourselves  to  be  bound  in  the  sum  of  for  the 

prosecution  of  the  said  action  for  the  return  of  the  said  property 
to  the  defendant,  if  return  thereof  be  adjudged,  and  for  the  pay- 
ment to  him  of  such  sum  as  may  for  any  cause  be  recovered  against 
the  plaintiff.     Dated         18 

(Signed,  acknowledged,  and  surety  to  justify  as  in  Nos.  100, 101. 

No.  128. 

APPROVAL  THEREOF  BY  THE  SHERIFF. 
See  §  358. 

I  approve  of  the  sureties  in  the  within  undertaking 

E.  F.,  Sheriff  of     county. 
No.  129. 

UNDERTAKING   BY   DEFENDANT  WHO   REQUIRES   RETURN   OF  THE 

PROPERTY. 

See  §  361. 
(Title  of  action.) 

Whereas  C.  D.,  the  defendant  in  this  cause,  re- 
quires the  return  to  him  of  certain  personal  property  taken  by 
A.   B.,  sheriff  of  the   county  of  in   this   action,   upon   the 

affidavit  and  order  of  the  plaintiff  under  the  provisions  of  the  Code, 
for  the  obtaining  possession  of  personal  property,  to  wit  : 

Now,  therefore,    we,   E.   F.,   and   G.  H.,  farmers,  of  are 

bound  in  the  sum  of  (at  least  double  tlie  value  of  the  property  as 
stated  in  the  plaintiff's  affidavit,)  fur  tlie  delivery  of  such  property 
to  the  plaintiff,  if  delivei-y  thereof  be  adjudged,  and  for  the  pay- 
ment to  him  of  such  sum  as  may  for  any  cause  be  recovered  against 
the  defendant. 

(Signed,  acknowledged,  and  surety  to  justify,  as  Nos.  100, 101.) 
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*No.  130. 

[*649 

KOTICE  OF  CLAIM  BY  A  THIRD  PERSON. 
See  §   361. 
(Title  of  action.) 

Sir  :  Take  notice  that  C.  D.,  claims  the  property- 
taken  by  nie  under  the  order  in  this  action,  and  has  made  af3[ida^■it 
of  his  title  thereto,  and  right  to  tlie  possession  thereof,  and  of  tlie 
grounds  of  such  riglit  and  title,  and  served  the  same  on  me,  and 
that  I  do  therefore  require  to  be  indemnified  by  the  plaintiff 
against  such  claim,  and  in  default  of  such  indemnity,  I  shall  not 
dehversuch  property  to  the  plaintiff,  nor  keep  tlie  same. 

Dated         18  A.  B.,  Sheriff  of     county. 

To  E.  F.,  Esq.,  Plaintiff's  Attorney. 

No.  131. 

INDEMNITY  AGAINST  SUCH  CLAIM. 

See  §  363. 
(Title  of  action.) 

Whereas  0.  D.  claims  to  be  tlie  owner  of,  and  to 
have  the  right  of  possession  of  certain  personal  property  which  has 
been  taken  by  A.  B.,  sheriff  of  tjje  county  of  upon  the  affidavit 
and  order  of  the  plaintiff  herein,  uuder  the  provisions  of  the  Code 
for  obtaining  possession  of  personal  property,  to  wit  : 

Now  therefore,  we,  G.  H.  and  S.  K.,  of  merchants,  do 

undertake  and  agree  to  indemnify  and  save  harmless  the  said  A.  B., 
sheriff  as  aforesaid,  against  such  claim. 

(Signed,  acknowledged,  and  surety  to  justifj^,  as  in  Nos.  100, 101.) 

No.  132. 

RETURN  TO  ORDER  FOR  DELIVERY  OF  PERSONAL  PROPERTY. 

County  of  ss.     I  certify  and  return  that  on  the  day 

of,  &c.,  I  executed  the  order  indorsed  tliereon,  for  the  delivery  of 
the  personal  property  mentioned  in  the  within  affidavit,  by  taking 
possession  of  the  same,  (or  all  thereof  to  be  found  in  my  county,  to 
wit:  )  and  at  the  same  time  I  delivered  to  the  defendant  (or  to 
the  agent  of  the  defendant  from  whom  the  possession  of  the  property 
was  taken;  or,  and  the  said  defendant  and  his  agent  from  whom  the 
possession  of  the  propertj^  was  taken  not  being  found,  I  left  at  the 
usual  place  of  abode  of  the  defendant  (or  said  agent)  with  a  person 
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jucrn-1  *of  suitable  age  and  discretion,)  a  copy  of  the  within  affi- 
davit and  order  and  of  tlie  undertaking  required  in  such 
case,  duly  approved  by  me,^  (and  the  defendant  having  failed  to 
except  to  the  surety  therein,  and  also  having  omitted  to  require  a 
return  of  the  said  property,)^  and  no  person  having  made  claim 
thereto,  I  did,  at  the  expiration  of  the  time  prescribed  by  the  statute 
for  seeking  such  delivery  and  making  such  claim,  to  wit :  on 
the  day  of  18  deliver  the  property  so  taken  to  the 

pl£.inti£f,  as  by  the  said  order  I  am  commanded ;  and  that  on  the 
day  of  18  I  delivered  said  undertaking  to  the  defendant. 

A.  B.,  Sh-eriff  of    county. 

No.  133. 

■WHERE  THE  DEFENDANT  EXCEPTS  TO  THE  SURETY. 

After  1  add  :  "  And  the  defendant  having  excepted  to  the  surety 

therein,  and  the  same  having  duly  justified,"  and  then  from  ^  to  the 

end. 

No.  134. 

"WHERE   THE   DEFENDANT   CLAIMS   THE   REDELIVERY   OF    THE 
^  PROPERTY. 

After  1  add  :  And  the  defendant  not  having  excepted  to  such 
bail,  claimed  the  redelivery  of  the  said  property  by  giving  to  me 
an  undertaking  in  due  form,  and  the  sureties  therein  having  justi- 
fied, and  no  other  person  having  made  claim  to  the  said  property, 
in  due  form  of  law,  I  redelivered  the  said  property  to  the  defendant, 
together  with  the  first  mentioned  undertaking ;  and  the  last  men- 
tioned undertaking,  I  delivered  to  the  plaintiff. 

No.  135. 

WHERE   ANOTHER    CLAIMS    THE    PROPERTY    AND    THE     PLAINTIFF 

INDEMNIFIES. 

After  2  add :  And  one  E.  F.  having  made  claim  to  said  property  by 
affidavit  in  due  form  of  law,  and  the  plaintiff  having  given  the 
indemnity  required  by  the  Code,  I  delivered  the  said  property  to 
the  said  plaintiff,  and  the  first  mentioned  undertaking  to  the 
defendant. 

No.  136. 

WHERE    THE  PLAINTIFF  REFUSES  TO  GIVE  THE  INDEMNITY. 

After  ^  add  s  And  one  E.  F„  having  made  claim  to  said  property  in 
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due  form  of  law,  and  the  plaintiff   neglecting   and  refusing 
to  give  the  necessary  indemnity  after  being  thereto  required,    '- 
I  relinquished  the  possession  of  the  said  property  and  delivered 
the  said  undertaking  to  the  defendant. 

No.  137. 

UNDERTAKING     ON      ARREST    WHERE      PERSONAL     PROPERTY     IS 

SECRETED. 
See  §  345. 
(Title  of  cause.) 

This  action  has  been  brought  to  recover  possession  of 
the  following  described  personal  property,  to  wit:  alleged 

to  be  unjustly  detained  by  the  defendant,  and  concealed  or 
removed  or  disposed  of,  so  that  it  cannot  be  found  or  taken  by  the 
sheriff,  and  with  the  intent  that  it  should  not  be  so  found  or  taken, 
or  with  the  intent  to  deprive  the  plaintiff  of  the  benefit  thereof ; 
and  whereas  the  said  defendant  has  been  arrested  in  said  action  by 
the  sheriff  of  the  county  of  under  and  pursuant  to  an  order  of 
Hon.  C.  H.  D.  a  justice  of  the  supreme  court  of  this  state,  requiring 
the  said  defendant  to  be  held  to  bail  in  the  sum  of  dollars  : 

Now  therefore,  we  merchant,  and  farmer,  both  residing 

at  in  said  countjr,  do  acknowledge  ourselves  to  be  bound  in  the 
sum  of  dollars,  for  the  delivery  of  said  personal  property  to 

the  plaintiff,  if  such  delivery  be  adjudged,  and  for  the  payment  to 
him  of  such  sum  as  may  for  any  cause  be  recovered  against  the 
defendant.     Dated  A.  B. 

CD. 
(Sureties  to  acknowledge  and  justify  as  Nos.  100,  101.) 

No.  138. 

RETURN  TO  AN  ORDER  FOR  THE  DELIVERY  OP  PERSONAL  PROPERTY 

■WHERE  NONE  OF  THE  GOODS  ARE  FOUND. 

I  have  made  diligent  search,  but  no  part  of  the  witliin  described 

goods  could  be  found  in  my  county,  so  that  I  could  make  delivery 

thereof,  as  I  am  within  commanded. 

A.  B.,  Sheriff. 

No.  139. 

INDORSEMENT  OF  RECEIPT  OP  ATTACHMENT  AGAINST  A    FOREIGN 
CORPORATION,  ETC. 


See  §  368 

Received     18      at     o'clock,  p.  m 


A.  B.,  Sheriff  of     county, 
41 
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*No.  140. 

*552] 

CERTIFICATE  ON  COPY  OP  ATTACHMENT  SERVED. 
See  §  373. 
I  certify  that  the  within  is  a  copy  of  the  attachment  issued  in  this 
action,  with  all  the  indorsements  thereon.     Dated     18 

A.  B.,  Sheriff  of    county. 

No.  141. 

NOTICE  TO  CREDITORS  OP  WHAT  ATTACHED. 

See  §  373. 
(Title  of  action.) 
To  A.  B. 

(or,  The  Insurance  Company.) 

(or.  The  Bank.) 

Take  notice  that,  by  virtue  of  the 
warrant  of  attachment  issued  in  this  cause,  with  a  certified  copy 
of  which  you  are  herewith  served,  I  attach  all  the  interest  of  the 
defendant  (in  a  debt  due  from  you  to  the  said  defendant  of  about 
$  ;  or,  in  and  to  the  shares  or  capital  stock  of  said  bank 

with  the  interest,  dividends  or  profits  thereon   owned  by  the  de- 
fendant ;  or,  the  claim  of  the  defendant  against   said    insurance 
company  for  loss  by  fire  on  a  policy  of  insurance  by  said  company 
issued  about,  &c.) 
Dated    18 

A.  B.,  Sheriff  of     county. 

No.  142. 

INVENTORY  AND  APPRAISAL  OF  PROPERTY  ATTACHED. 

See  §  374. 
(Title  of  action.) 

Inventory  of  the  property  of  the  defendant  in 
this  cause,  so  far  as  the  same  has  come  to  the  hands,  possession  or 
knowledge  of  the  sheriff  of  the  county  of  by  virtue  of  a  warrant 
of  attachment  issued  by  the  Hon.  C.  H.  D.,  taken  with  the 
assistance  of  two  disinterested  freeholders  summoned  and 

sworn  by  the  said  sheriff  to  assist  in  taking  the  same  this 
day  of 

A  claim  against  A.  B.,  in  favor  of  the  defendant,  for 
1100,  $100  00 

A  claim  against  C.  D.,  for  |250,  but  of  no  value,  as 
0.  D.,  is  insolvent. 
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*A  claim  against  the  Insurance  Company  upon  a         r*f;(^Q 

policy  of  insurance  to  the  defendant,  dated  on  or  about         ^ 

18  for  f  on  which  there  is  claimed  to  be 

due  11,000,  but  which  the  company  repudiate. 

A  house  and  lot  on         street,         lately  occupied  by 
the  defendant,  $700  00 

One  bay  horse,  50  qq 

One  mahogany  sofa,  25  00 

(Signed)     E.  F.  )   . 

Q  J)   \  Appraisers. 

A.  B.,  Sheriff  of    county. 

No.  143. 

OATH   OF  APPEAISBES   ANNEXED. 

County  of  ss.  E.  F.  and  C.  D.,  the  above  named  appraisers, 
being  severally  duly  sworn,  each  for  himself  says  that  he  will  well 
and  truly  make  a  full  and  just  inventory,  and  well  and  truly 
appraise  the  property  of  the  defendant  in  the  above  entitled  cause 
seized  by  the  sheriff  of  county  by  virtue  of  the  attachment  in 
said  cause,  according  to  the  best  of  his  ability 
Subscribed  and  sworn  before  me  E.  F. 

this  day  of     18  C.  D 

A.  B.,  Sheriff  of    county. 

No.  144. 

FOEM  OP  THE  OATH  ADMINISTEEED. 

You  and  each  of  you  shall  well  and  truly  make  a  full  and  just 
inventory,  and  well  and  truly  appraise  the  property  of  the  de- 
fendant seized  by  the  sheriff  of  county  by  virtue 
of  the  attachment  issued  against  him  at  the  suit  of  according 
to  the  best  of  your  ability.     So  help  you  God. 

No.  145. 

CEETIFICATE  LNDOESED  ON  INVENTOEY. 

I  certify  that  the  within  is  the  inventory  and  appraisal  of  the 
property  of  the  defendant  within  named,  attached  by  me  under 
and  pursuant  to  the  warrant  of  attachment  issued  by  the  Hon. 
C.  H.  D. 

Dated    18  A.  B.,  Sheriff  of    county. 
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*554  ] 

BOND  OF  INDEMNITY  UPON  A  CLAIM  TO  ATTACHED  PKOPERTY. 

(Penal  part  as  No.  13.) 

Whereas  an  attachment  has  been  issued  in  an  action  in  the  su- 
preme court  in  favor  of  the  above  named  A.  B.,  against  C.  D.,  upon 
■which  the  above  named  A.  C,  sheriff  of  the  said  county  of 

has  attached  and  taken  into  his  custody  certain  goods  and 
chattels,  viz  :     And  whereas  G.  H.,  of  or  some  other  per- 

son, claims  the  same,  (and  a  jury  has,  by  their  inquisition,  found 
the  said  property  in  said  claimant:) 

Now,  therefore,  the  condition  of  this  obligation  is  such,  that  if 
the  above  bounden  A.  B.,  shall  and  does  well  and  sufficiently  in- 
demnify, save  and  keep  harmless  the  said  A.  C,  sheriff  as  aforesaid, 
of,  from  and  against  the  said  claim,  and  shall  pay  all  costs  and 
damages  that  the  said  A.  C.  may  incur  or  be  put  to  in  conse- 
quence of  such  claim,  and  shall  pay  off,  discharge  and  cancel  all 
judgments,  damages  and  costs  that  may  be  rendered  against  said 
A.  C,  by  reason  of  such  seizure,  then  this  obligation  to  be  void, 
otherwise  to  be  and  remain  in  full  force  and  virtue. 

Sealed  and  delivered  in  the 
presence  of 
(Add  affidavit  of  justification  and  acknowledgment  as  Nos.  100, 
101.) 

No.  147. 

TJNDEKTAKING  BY  PLAINTIFF  TO  PROSECUTE  ACTIONS  CONCERNING 
ATTACHED  PKOPERTY. 
See  §  377. 
(Title  of  action.) 

Whereas  A.  B.,  sheriff  of  the  county  of 
has   attached  a  certain  claim  of  the  defendant  against  C.  D.,  con- 
cerning which  it  is  necessary  to  commence  one  or  more  actions ; 
and  whereas  said  sheriff  has  consented  that  such  action  may  be 
prosecuted  by  the  above  named  plaintiff,  or  under  his  direction  : 

Now  tlierefore,  we  of  merchants,  undertake  that  the 

plaintiff  will  indemnify  said  A.  B.,  sheriff  as  aforesaid,  from  all 
damages,  costs  and  expenses  on  account  of  said  actions,  or  either 
of  them,  not  exceeding  the  sum  of  $250  in  any  one  action. 

Dated       18 

(Surety  to  sign,  justify  and  acknowledge  as  Nos.  100, 101.) 
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*No.   148.  [*555 

EXECUTION  ON  A  JUDGMENT  WHERE  PROPERTY  "WAS  ATTACHED. 

See  §  879. 

The  people  of  the  State  of  New  York  to  A.  B.,  sheriff  (or  late) 
sheriff  of  the  county  of  Greeting : 

Where  as  an  attachment  was  duly  issued  by  Ihe  Hon.  C.  H.  D.,  one 
of  the  justices  of  the  supreme  court  at  the  suit  of  E.  F.,  against  G. 
H.  to  the  said  A.  B.,  as  sheriff  of  said  county,  and  that  such  proceed- 
ings were  thereupon  had  that  the  said  sheriff  seized  and  attached 
certain  real  and  personal  property  of  the  defendant,  to  wit: 

And  whereas  the  said  A.  B.,  still  holds  the  same  bj^  virtue  of  the 
said  warrant  and  seizure.  And  whereas  judgment  was  duly  ren- 
dered in  the  supreme  court  of  this  state  in  the  action  commenced  by 
said  attachment  in  favor  of  the  plaintiff  and  against  the  defendant 
for         dollars  and         cents      recovery  and  dollars   and 

cents  costs,  the  judgment  roll  whereof  was  filed  in  county 
on  the         day  of  18       ,  which  judgment  was  docketed  in 

said  county  of  on  the  day     of  18       ;  and  whereas  there 

is  now  actually  due  on  said  judgment  with  interest  thereon  from 
the      day  of 

You  are  therefore  required  to  satisfy  the  said  judgment  of  the 
real  and  personal  property  so  attached  and  held  by  you  and  to  return 
this  execution  with  your  proceedings  thereon  to  the  clerk  of  the 
county  of  within  sixty  days  after  your  receipt  of  the  same. 

Date.  E.  R. 

Plaintiff's  Attorney. 
THo  149. 

RETURN  TO  THE  ATTACHMENT. 
See  §  381. 

County  of  ss.     I  have  executed  the  within  writ,  by  at- 

taching all  the  property  of  the  defendant  to  be  found  in  my  county, 
and  making  and  filing  an  inventory  and  appraisal  thereof  in  due 
form,  and  taking  possession  of  such  property ;  that  one  A.  B.,  having 
made  claim  to  the  same  (or  to  the  following,  to  wit  :  )  in 

due  form  of  law,  and  a  jury  duly  summoned  and  sworn  by  me  by 
their  inquest  having  found  the  title  to  the  said  property  in  the 
said  claimant,  and  the  attaching  creditor  having  neglected  and 
refused,  after  being  duly  thereunto  required,  to  indemnify  me 
against  said  claim,  I  released  to  the  said  claimant  the  property  so 
claimed  by  him,  (or,  the  attaching  creditor  having  indemnified  nie. 
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^r  r/.-|  I  refused  to  deliver  up  such  property  *  to  such  claimant,  not- 
withstanding  such  finding  ;)  and  that  the  perishable  property 
mentioned  in  the  said  inventory  was  by  me  sold  in  due  form  of 
law  under  the  direction  of  the  officer  issuing  the  warrant  for  the 
sum  of  over  and  above  my  expenses,  allowed  by  such  officer ; 
and  that  the  vessel  (sliare  or  interest  therein)  mentioned  in  such 
inventory  was  delivered  up  by  me  under  and  pursuant  to  the  di- 
rection of  the  said  officer,  (or  was  sold  by  me  under  the  direction 
of  the  said  officer,  at  the  time  and  place  and  in  the  manner  pre- 
scribed by  said  officer,  for  the  sum  of  over  and  above  my 
expenses  allowed  by  the  said  officer ;)  and  that  I  have  collected  of 
the  debts  due  the  said  defendant  upon  the  claim  against  A.  B.,  for 
the  sum  of  and  that  I  commenced  an  action  against  C. 
D.,  in  the  supreme  court  on  the  claim  against  him,  and  that  judg. 
ment  was  obtained  thereon,  but  nothing  has  been  collected  upon 
the  execution  issued  therein  ;  and  that  I  have  retained  possession 
of  the  property  and  the  proceeds  of  such  sales,  and  the  moneys 
realized  on  said  debts  until  the  issuing  and  delivery  to  me  of  an 
execution  on  the  judgment  in  this  cause  ;  and  that  1  have  applied 
the  amount  of  such  sales,  deducting  my  expenses  first  allowed  by 
such  officer,  upon  said  execution  to  the  amount  of  and  that  I 
have  levied  upon  the  property  so  attached,  and  have  sold  the  follow- 
ing, to  wit:  for  which  I  have  realized  the  balance  of  the  said 
execution,  besides  my  fees ;  and  that  I  have  delivered  the  balance 
of  said  property  to  the  defendant. 

Dated     18  A.  C,  Sheriff. 

No.  150. 

WHEN  THE  WAEEANT  HAS  BEEN  DISCHARGED. 

See  §  381. 

State  as  above,  all  that  has  been  done  under  the  attachment  and 
then  add :  "  that  having  been  served  with  an  order  of  the  court, 
discharging  the  said  warrant  of  attachment,  I  released  the  said 
property  from  said  attachment." 

Dated      18  A.  B.,  Sheriff. 

No.   151. 

EETTTEN  TO  ATTACHMENT  AGAINST  AN   ABSCONDING,    CONCEALED 
OE    NON-EESIDENT  DEBTOU,  UNDEE  THE  E.  S. 

See  §  384. 

As  in  No  149,  so  far  as  proceedings  conform  and  add  :  "  that 
having  been  served  "with  the   order  of  the  court  appointing  A. 
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B.,*  C.  D.  and  E.  F.,  trustees  of  the  property  and  effects  [-#cc7 
of  the  defendant,  and  also  with  the  certificate  of  the  clerk 
of  the  court  that  thay  had  duly  filed  the  security  required  by  law 
and  taken  upon  themselves  the  duties  of  such  trustees,  I  have 
delivered  over  to  said  trustees  all  the  property,  money  and  effects 
of  the  defendant  in  my  hands,  received  by  me  under  and  pursuant 
to  such  attachment." 

No.  152. 

EBTTJEN  TO  WARRANT  FOR  SEIZURE  OF  SHIPS. 
See  §  395. 

In  pursuance  of  the  within  attachment,  I  attached  and  seized 
the  vessel  named  within  on  the  day  of  18  together 

with  her  tackle,  apparel  and  furniture,  and  she  is  now  and  ever 
since  hath  been  safely  kept  by  me  as  I  am  within  commanded. 
And  that  at  the  time  of  such  seizure  I  had  no  other  warrant 
against  the  said  vessel ;  but  that  after  said  seizure ;  to  wit,  on  the 
day  of  I  received  a  warrant  of  attachment  against  the  same 
vessel,  issued  by  the  Hon.  C.  H.  D.,  and  in  favor  of 

Dated    18  A.  B.,  Sheriff. 

No.  153. 

INVENTORY  ANNEXED. 
See  §  395. 

A  just  and  true  inventory  made  and  signed  by  me,  of  all  the 
property  seized  by  virtue  of  the  annexed  warrant ;  that  is  to  say, 
one  sloop  called  the  with  the  following  tackle,  apparel  and 

furniture,  to  wit: 

Dated  18  A.  B.,  Sheriff. 

No.  154, 

NOTICE  OF  SALE  OF  VESSEL  UNDER  OEDBE  OF  0¥MCER. 

See  §  399. 

Sheriff's  Sale, 

County  of  ss.     By  virtue  of  a  writ  of  attachment  issued 

by  Hon,  C.  H.  D.,  a  justice  of  the  supreme  court  of  this  state,  to 

me  directed  and  delivered  for  execution,  against  the  sloop         her 

tackle,  apparel  and  furniture,  and  also  of  the  order  of  the  said 

justice  directing  the  sale  of  the  said  vessel,  her  tackle,  apparel  and 

furniture,  I  shall  expose  the  same  for  sale  at,  &c.,  on,  &c. 

Dated     18  A.  B.,  Sheriff. 
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*No.  155. 


*658] 

EBPOET  OF   SALE    UNDER   ORDER. 

See  §  399. 

In  the  matter  of  the  ship  (or  sloop)  ^ 

attached  under  a  warrant  issued  on  the  > 
application  of  ) 

In  pursuance  of  the  statute  in  such  case  made  and  provided,  I, 
the  sheriff  of  county,  to  whom  the  warrant  of  attachment 

in  the  above  entitled  matter  was  directed  and  delivered  for  execu- 
tion, do  certify  and  return  to  the  Hon.  C.  H.  D.,  justice  of  the 
supreme  court  of  this  state,  by  whom  the  said  warrant  was  issued, 
that  in  pursuance  of  the  said  warrant,  and  of  the  order  made  by 
the  said  justice,  bearing  date  the  day  of  I  sold  the 

said  vessel,  her  tackle  and  apparel,  at  public  auction,  at,  &c.,  on, 
&c.,  after  having  first  duly  advertised  the  same  for  sale,  in  the 
manner  provided  by  law ;  and  that  the  said  property  was  then 
and  there  sold  for  the  sum  of  that  being  the   highest  sum 

bid  therefor,  and  that  I  have  received  the  amount  thereof  and  hold 
the  same  subject  to  the  order  of  the  said  justice. 

Dated     18  A.  B.,  Sheriff  of    county. 

No.  156. 

RETURN  TO   THE   ATTACHMENT. 
See  §  399. 

I  certify  and  return  that  in  pursuance  of  the  attachment  hereto 
annexed,  I  seized  the  vessel,  her  tackle,  furniture  and  apparel, 
and  made  and  returned  an  inventorj-  thereof,  in  due  form  of  law, 
to  the  Hon.  C.  H.  D.,  the  justice  of  the  supreme  court  issuing 
such  warrant,  and  retained  the  property  seized  in  my  possession  ; 
that  in  pursuance  of  the  order  of  said  justice  I  sold  the  said  vessel, 
her  tackle,  apparel  and  furniture,  in  the  manner  prescribed  by 
law ;  and  that  after  having  retained  my  fees  and  expenses  in 
seizing,  preserving,  watching  and  selling  such  vessel,  allowed  b_v 
said  officer,  I  paid,  out  of  the  balance,  to  the  several  attaching 
creditors  entitled  theretg,  according  to  the  distribution  thereof 
made  by  said  officer,  as  follows  : 

To  A.  B.,  the  sum  of 

To  C.  D.,  the  sum  of 

And  there   remaining  a  surplus  of  in  my  hands, 

after  paying  all  the  liens  aforesaid,  after  deducting  my  commis- 
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sions  thereon  allowed  by  such  officer,  I  paid  such  surplus  to 
the  owner  of  said  vessel. 

Dated    189  A.  B.,  Sheriff  of    county. 

*No.  157.  |-*559 

INDORSEMENT  ON  THE    ATTACHMENT. 

The  execution  of  the  within  attachment  will  appear  by  schedule 
hereto  annexed.  A.  B.,  Sheriff. 

No.  158. 

RETURN  TO  ATTACHMENT  WHERE  THE  VESSEL  IS  DISCHARGED. 

See  §  397. 

I  seized  the  within  named  vessel  as  I  am  within  commanded,  and 
kept  her  safely,  until  I  was  served  with  the  order  of  discharge 
made  by  the  Hon.  C.  H.  D.,  justice  of  the  supreme  court,  by  whom 
the  within  warrant  was  issued,  and  that  thereupon  I  released  and 
discharged  said  vessel,  her  apparel  and  furniture. 

Dated    18  A.  B.,  Sheriff  of     county. 

No.  159. 

See  §§  401,  403. 
BAIL  BOND   ON  ARREST  ON  NE  EXEAT. 

(Penal  part  as  No.  13.) 

Whereas,  the  said  has  been  arrested  under  and  by  virtue 

of  a  writ  of  ne  exeat  issued  out  of  and  under  the  seal  of  the  su- 
preme court  of  this  state,  by  which  the  said  sheriff  was  required  to 
hold  the  said  to  bail  in  the  sum  of  dollars  :  Now  there- 

fore, the    condition  of  the  said  obligation  is  such  that  if  the  said 
shall  go  or  depart,  or  attempt  to  depart  from  or  beyond  the 
said  state,  without  the  leave  of  such  court,  then  the  said  and 

each  of  them  will  pay  or  cause  to  be  paid  unto  the   said 
sheriff  as  aforesaid,  the  said  sum  of  dollars ;  but  if  the 

said  shall  not  go   or  depart,  or  attempt  to  go   or  depart  from 

or  beyond  the  said  state  without  leave  of  such  court,  then  and  in 
that  case  this   obligation  shall  be  void^and  of  no  effect ;  other- 
wise to  remain  in  full  force  and  virtue. 
Signed,  sealed  and  delivered 

in  the  presence  of 
(To  be  signed,  and  affidavit  of  justification  and  acknowledgment 

as  Nos.  100, 101.) 


650  FOKMS    FOR    SHERIFFS. 

*560]  *No.  160. 

AFFIDAVIT  OF  THE  SHERIFF  TO   COPY  OF  BOND. 

See  §  405. 

(Title  of  action .) 

County  of  ss.     A.!?.,  sheriff  of  county,  being  sworn, 

says  that  the  within  is  a  true  copy  of  the  bond  taken  by  him  on  the 
arrest  of  the  defendant  therein  named,  and  now  in  his  possession, 
with  all  the  indorsements  thereon. 

Subscribed  and  sworn  before  me,  A.  B. 

this  day  of  189 

No.  161. 

RETURN  TO  NE   EXEAT. 

I  have  arrested  the  within  defendant,  and  have  him  now  in  the 
common  jail  of  county,  for  want  of  bail. 

A.  B.,  Sheriff  of     county. 
ITo.  162. 

RETURN  WHERE  THE      EFENDANT  HAS  BEEN  LET  TO  BAIL. 

I  have  arrested  the  defendant,  and  have  taken  from  him  a  bond 
with  as  his  surety  in  the  penalty  marked  on  the  writ. 

A.  B.,  Sheriff. 

No  163. 

ADMISSION  OP  THE  RECEIPT  OP  THE  EXECUTION. 
See  §  410. 

Supreme  Court. 

A.  B.       ^      Execution  for  $  on  a  judgment  rendered 

ag't.         >  and  docketed  in  county,  with  directions 

C.  D.       )  indorsed   to  levy  and  collect  $  and  interest 

from  besides  fees,  (or  summons  and  complaint  and  copies,) 

dated  .     Received  by  me  this  day  of  18 

at         o  clock. 

E.  T.,  Sheriff  of      county, 

by  C.  D.,  Deputy  Sheriff. 

Or,  if  endorsed  on  a  copy  of  the  execution  : 
Received  an  execution   of  which  the   within   is  a   copy,  this 
day  of  189 

A.  B.,  Sheriff., 

by  C.  D.,  Deputy. 
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*No.l64.  ^,5g^ 

INDOKSEMBNT   OP   RECEIPT  OP  EXECUTION. 
See  §  410. 

Received  18  at  o'clock,  p.  m. 

A.  B.,  Sheriff  of    county. 

Xo.  165. 

SHBEIFP'S    EECEIPT    POE   MONEYS   RECEIVED   PEOM  A  PBESON   IN- 
DEBTED TO  THE  JUDGMENT   DEBTOE. 

See  §  421. 
(Title  of  action.) 

Judgmont  docketed  18      for         dollars,  in 

county ;  and  an  execution  issued  theieon  to  the  sheriff  of 
county,  where  a  transcript  of  such  judgment  has  been  filed,  with 
directions  endorsed  to  collect  the  sum  of  dollars  and  interest 

from  besides  fees. 

A.  B.,  Plaintiff's  Attorney. 

Received  from  C.  D.,  the  sum  of  dollars,  to  apply  on 

the  above  execution,  now  in  my  hands,  in  pursuance  of  section 
two  hundred  and  ninety-three  of  the  Code. 

Dated    18  E.  F.,  Sheriff. 

No.  166. 

INDOESEMENT   OP    LEVY. 

Levied  this  day  of  18  at  o'clock, 

A,  M.,  on  the  following  property,  under  and  by  virtue  of  the  with- 
in execution  on  the  premises  of  the  defendant  in  to  wit : 

A.  B.,  Sheriff, 

by  D.  E.,  Deputy. 

No.  167. 

"WHEN  AETICLES  AEB  TOO  NUMEEOUS  TO  ENDORSE  ON  EXECUTION. 

(Title  of  action.) 

Levied  this  day  of  18  at 

o'clock,  P.  M.,  on  the  following  property,  in  the  posses- 
sion of  the  defendant,  under  and  by  virtue  of  the  within  execution, 
to  wit : 

A.  B.,  Sheriff  of     county. 
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*562]  *^''-'^*- 

INDOESBMEKT  OF  THE  EXECTTTIOK  IN  SUCH  CASE. 

I  have  levied  on  the  property  mentioned  in  the  annexed  schedule, 
under  the  within  execution,  as  therein  stated. 

No.  169. 

EECEIPT  TO  THE  OFFICER  FOK  PROPERTY  LEVIED  ON. 
See  §  443. 

(Title  of  action.) 

Execution  for  and  interest  from 

besides  sheriff's  fees  ;  received  by  me  18     for  execution. 

I  have  levied  upon  the  following  property  upon  the  premises  of 
the  defendant  and  in  his  possession  of  under  said  execution, 

to  wit: 

CD.,  Sheriff  of     county. 

I  hereby  acknowledge  that  I  have  received  the  above  described 
property,  so  levied  upon  by  the  sheriff  of  county,  from  said 

sheriff,  and  hereby  promise  and  undertake  to  return  the  same  and 
every  part  thereof  to  the  said  sheriff  on  demand,  or  pay  the  above 
judgment  and  sheriff's  fees. 

Dated,  &c.  (Signed)  A.  B. 

No.  170. 

NOTICE  TO  PARTY  OF  CLAIM  TO  PROPERTY,  AND  OF  CALLING  JUBY 
TO  TRY  StrCH  CLAIM. 

(Title  of  action.) 

Take  notice  that  A.  B.  makes  claim  to  the  prop- 
erty levied  on  (or  attached)  by  me  under  the  execution  (or  at- 
tachment) issued  out  of  the  supreme  court  in  favor  of  C.  D. 
against  E.  F.,  and  that  I  shall  proceed  to  try  the  claim  of  the 
said  A.  B.  before  a  jury  to  be  summoned  by  me  for  that  purpose- 
at,  &c.,  on,  &c. 

Yours,  &c.. 
By  A.  C,  Sheriff  of    county. 
To.  A.  B.,  Claimant, 

C.  A.,  Plaintiff's  Attorney, 
E.  F.,  Defendant. 
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*Xo.  171.  [-*563 

OATH  OF  JURORS   ON  CLAIM  OF   PROPERTY. 
See  §§  376,  446. 

You  and  each  of  you  do  swear  that  you  will  well  and  truly  try 
the  claim  of  A.  B.  to  the  property  levied  (or  attached)  by  the  sheriff 
of  county,  under  the  execution  (or   attachment)  in  favor  of 

C.  D.  at  the  suit  of  E.  F.,  and  true  inquisition  make  according  to 
the  evidence.     So  help  you  God. 

No.  172. 

OATH   TO    WITNESS. 

See  §§  376,  446. 

You  do  swear  that  the  evidence  you  shall  give  to  the  juiy,  touch- 
ing the  claim  of  A.  B.  to  the  property  levied  on  (or  attached)  by  the 
sheriff  of  county,  under  the  execution  (or  attachment)  in  favor 

of  C.  D.  against  E.  F.  shall  be  truth,  the  whole  truth,  and  nothing 
but  the  truth.     So  help  you  God. 

No.  173. 

INQUISITION   OF    JURY   UPON   CLAIM   TO   PROPERTY. 

(Title  of  action.) 

We  whose  names  are  hereto  signed,  being  a  jury  sum- 
moned and  sworn  by  the  sheriff  of         county  to  try  the  claim  of  A. 
B.  to  the  property  levied  on  (or  attached)  by  the  said  sheriff  of 
county  under  the   execution    (or  attachment)  in  favor  of  C.  D. 
against  E.  F.,  to  wit,  one  horse,  &c.,  do  upon  our  oaths  say 

that  the  title  to  the  said  property  is  (or  is  not)  in  the  said  A.  B. 
Witness  our  hands  and  seals,  at,  &c. 

Jurors.  Jurors. 

(L.  s.)  (L.  s.) 

(L.  S.)  (L.  S.) 

(L.  S.)  (L.  S.)    &C. 

G.  H.,  Sheriff  of  county. 
No.  174. 
BOND  OF  INDEMNITY  AGAINST  A  LEVY. 
See  §  446. 
(The  penal  part  as  No.  13.) 
Whereas      has  issued  an  execution  on  a  judgment  in  the  supreme 
court  in  his  favor  against  for  dollars  to  the  said 

as  sheriff  of  county ;  and  whereas* 


654  FORMS    FOE    SHERIFFS. 

*'^M1  *N°^  therefore,  the  condition  of  the  above  obligation  is 
such,  that  if  the  above   bounden  shall  well  and 

truly  keep  and  save  harmless  and  indemnify  the  said  sheriff 

as  aforesaid,  and  all  and  every  person  and  persons  aiding  and 
assisting  him  in  the  premises,  of  and  from  all  harm,  loss,  trouble, 
damages,  costs,  suits  and  actions,  judgments  and  executions,  that 
shall  or  may  at  any  time  arise,  come  or  be  brought  against  him, 
them  or  any  of  them  ;  as  well  for  the  levying  and  making  sale 
under  and  by  virtue  of  such  process,  of  any  of  said  goods,  as  for 
entering  any  shops,  stores,  dwelling,  or  other  houses  or  buildings, 
for  the  purpose  of  taking  said  goods  and  chattels  ;  and  shall  pay 
off,  cancel  and  discharge  any  judgment,  claim  or  demand  that  may 
be  recovered,  arise,  or  may  be  made  against  the  said 
as  such  sheriff,  or  of  the  said  persons  so  aiding  or  assisting,  or 
either  of  them,  then  this  obligation  to  be  void,  otherwise  to  re- 
main in  full  force. 

Signed,  sealed  and  delivered  (l.  s.) 

in  the  presence  of  (l.  s.) 

(L.  S.) 

To  be  signed,  and  affidavit  of  justification,  and  certificate  of 
acknowledgment,  as  in  Nos.  100, 101.} 

No.  175. 
WHEN  THE  LEVY  IS  MADE  BY  DIRECTION  OF  THE  PLAINTIFF . 

The  same  as  the  last,  inserting  after  the  asterisk :  "  by  direction 
of  said  plaintiff,  said  as  such  sheriff,  by  his  deputy,  has 

seized  and  levied  on  personal  property,  consisting  of  " 

No.  176. 
WHERE  A  JURY  HAS  BEEN  CALLED  TO  TRY  THE  CLAIM. 

The  same  as  No.  174,  inserting  after  the  asterisk :  "  the  said 
as  such  sheriff,  did  levy  upon  certain  goods  and  chattels,  under 
such  execution,  supposed  by  him  to  belong  to  said  defendant;  but 
which  were   claimed  by  and  a  jury  duly  called  for 

that  purpose  having  found  that  the  title  to  such  property  was  in 
the  said  claimant,  and  the  said  plaintiff  refusing  to  assent  that 
such  property  be  released  from  such  levy,  but  insisting  that  such 
sheriff  should  retain  such  levy  under  his  execution,  and  that  he 
should  sell  the  property :  " 

No.  177. 

WHERE    GIVEN  BEFORE  TRIAL  OP  CLAIM. 

The  same  as  No.  174,  inserting  after  the  asterisk :  "  the  said 
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*as  such  sheriff,  did  levy  upon  certain  goods  and  chattels,  r*t^(-r 
under  and  by  virtue  of  such  execution,  supposed  by  him 
to  belong  to  said  defendant,  but  which  are  now  claimed  by         or 
some  other  person." 

No.  178. 

UNDERTAKING  OF  INDEMNITY  AGAINST  A  LEVY. 

Whereas  an  execution   has  been  issued  by   the  clerk  of   the 
county  of  on  the  day  of  18  to 

the  sheriff  of  said  county,  upon  a  judgment  rendered  before  a 

justice  of  the  peace  of  said  county,  on  the  day  of  in 

favor  of  against  for  and  docketed  in  his 

office ;  and,  whereas  the  defendant  has  in  his  possession  certain 
personal  property,  to  wit :  which  he  claims  to  belong  to 

some  other  person : 

Now  therefore,  in  consideration  that  the  said  as 

such  sheriff,  by  himself  or  his  deputy,  or  other  officer,  shall  levy 
upon  the  said  and  shall  sell  the  same  under  said  execu- 

tion ;  and,  also,  in  consideration  of  to  us  paid,  we  do  here- 

by agree  to  indemnify  and  save  harmless  the  said  as  such 

sheriff  as  aforesaid,  and  his  deputies  and  officers,  and  all 
persons  executing  or  assisting  in  executing  said  execution, 
from  any  costs,  expenses,  judgments  or  damages,  he  or  they  or 
either  of  them  may  suffer,  in  consequence  of  levying  upon  or  sell- 
ing said  and  also  that  we  will  pay  off  and  discharge  all 
judgments,  damages  and  costs,  that  said  or  any  of  his 
deputies,  may  or  shall  become  liable  to  pay  by  reason  of  such  levy 
or  sale.     Dated. 

(To  be  signed  and  affidavit  of  justification  and  certificate  of  ac- 
knowledgment annexed,  as  in  Nos.  100,  101.) 

Xo.  179. 
NOTICE  OP  SALE  OP   PERSONAL   PROPERTY. 
—  See  §  484. 

Sheriff's  Sale. 

County  of  ss.     By  virtue  of  an  execution  (or  of  several 

executions)  issued  out  of  the  supreme  court  of  this  state  and  to 

me  directed  and  delivered,  I  have  levied  on  and  taken  all  the  right, 

title  and  interest  of  of,  in,  and  to  the  following  property,  to 

wit :  which  I  shall  expose  to  sale  at  public  vendue,  as  the 

law  directs,  on  the         day  18      at  o'clock  in  the 

noon,  at  the  public  house  kept  by  iu  the  town  of  in 

said  county.     Dated         18 

A.  B.,  Sheriff. 
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*566]  •No.  180. 

BILL  OF  SALE  OF  PERSONAL  PROPERTY  ON  EXECUTION. 

(Title  of  action.) 

A.  B.  has  this  day  bought  at  sheriff's  sale, 

under  an  execution  in  the   above  entitled  cause,  the  following 

described  property,  to  wit : 

One  bay  horse,  150 

One  single  harness,  10 

One  single  wagon,  30 


Received  ninety  dollars  in  full  of  the  above  purchase. 
Dated     18 

A.  B.,  Sheriff  of     county. 
TSto.  181. 

BILL   OF   SALE   OF    STOCKS  ATTACHED, 
See  §  399,  sub.  2. 
(Title  of  action.) 

By  virtue  of  the  attachment,  issued  in  the 
above  entitled'  cause  by  Hon.  C.  H.  D.,  as  justice  of  the  supreme 
court,  dated  18  I  attached  and  seized  certain  stocks, 

and  the  dividends  thereon,  and  certain  deposits,  moneys,  and 
credits  of  the  defendant,  which  I  exposed  for  sale,  as  the  law 
directs,  on  the  at,  &c.,  at  which  sale,  the  following  stocks, 

funds  and  rights  were  sold  to  for  the  following  prices,  to 

wit: 

Ten  shares  in  the  capital  stock  of  the  insurance  company 

for  "  $ 

Five  shares  in  the  capital  stock  of  the  Bank 

Dividends  now  due  thereon, 

A  deposit  in  said  bank  to  the  credit  of  the  defendant,  of  $ 

Received  payment  in  full  of  the  amount  of  said  purchase. 
Dated     18 

A.  B.,  Sheriff. 
■No.  182. 
RETURN   TO   EXECUTION   OF   NULLA   BONA. 
See  §  428. 
The  defendant  has  no  goods  or  chattels,  lands  or  tenements, 
within  my  county,  whereof  I  can  make  the  amount  of  the  within 
execution,  or  any  part  thereof.     Dated 

Sheriff  of         county. 
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*No.  183.  ^    ,„„ 

[*567 

■WHERE  PART  IS  MADE  AND  NULLA  BONA  FOR  THE  RESIDUE. 

See  §  428. 
I  have  made  the  sum  of       part  of  the  moneys  directed  to  be 
made  upon  the  within  execution ;  and  I  can  find  no  goods  or 
chattels,  lands  or  tenements,  of  the  within  defendant  in  my  county, 
whereof  I  can  made  the  balance  of  the  said  execution. 

A.  B.,  Sheriff  of    county. 

No.  184. 

"WHERE   THE   "WHOLE   IS   MADE. 
See  §  428. 
I  have  made   the  amount  of  the  within  execution  out  of  the 
goods  and  chattels,  lands  and  tenements  of  the  within  defendant, 
which  I  have  ready  at  the  day  and  place  within  mentioned,  to 
render  to  the  within  plaintiff,  as  I  am  within  commanded,  (or  have 
paid  the  same  to  the  within  plaintiff)  (or  have  paid  the  same  into 
court.) 
Dated        189 

A.  B.,  Sheriff  of     county. 
(Or,  "  satisfied.") 

A.  B.,  Sheriff  of  county. 

No.  185. 

"WHERE   GOODS   REMAIN   UNSOLD    FOR   "WANT   OP   BIDDERS. 

See  §  423. 

I  have  levied  on  goods  and  chattels  of  the  defendant,  under  the 
within  execution,  which  remain  on  hand  for  want  of  bidders  ; 
therefore  I  cannot  have  the  moneys  at  the  day  and  place  within 
mentioned,  as  I  am  within  commanded. 

A.  B.,  Sheriff  of     county. 

No.  186. 

NULLA    BONA   "WHERE   BUT   ONE    OF  TWO   JOINT  DEBTORS   WERE 

SERVED. 
See  §  439. 
I  can  find  no  goods  or  chattels,  lands  or  tenements  of  the  within 
defendant         in   my  county;   and   no   goods  or  chattels  of  the 

42 
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*'ifi8T  <l6fend*ant         owned  by  him  jointly  with   the   said         of 
which  I  can  make  the  amount  of  the  within  execution,  or 
any  part  thereof. 

Dated  A.  B.,  Sheriff  of     county. 

■  No.  187. 

NULLA  BONA  AGAINST  AN  EXECUTOR  OR   ADMINISTRATOR. 

The  within  defendant  has  no  goods  or  chattels,  which  were  of 
the  within  named  deceased  at  the  time  of  his  death,  in  his  hands 
to  be  administered  in  mj'^  county,  whereof  I  can  cause  to  be  made 
the  damages  within  mentioned,  or  any  part  thereof. 

A.  B.,  Sheriff  of     county. 

No.  188. 

RETURN  TO  EXECUTION  STAYED  BY  APPEAL  BEFORE  LEVY. 

See  §  428. 
I  certify  and  return,  that  after  the  delivery  of  the  said  execution 
to  me,  and  before  levy  thereunder,  the  execution  of  the  same  was 
stayed,  by  appeal ;  wherefore  I  could  not  have  the  moneys  within 
mentioned  at  the  return  day  of  such  execution,  as  I  am  within 
commanded. 

A.  B.,  Sheriff  of     county. 

No.  189. 

"WHEN  STAYED  BY  APPEAL  OR  INJUNCTION  AFTER  LEVY. 

After  the  receipt  of  the  within  execution  by  me,  I  levied,  in 
due  form  of  law,  upon  certain  goods  and  chattels  of  the  defend- 
ant ;  but  before  sale  thereof,  the  execution  was  stayed  by  appeal 
(or  by  injunction)  :  therefore  I  could  not  make  the  within  moneys 
by  the  day  within  mentioned ;  nevertheless  I  have  the  said  goods 
and  chattels  in-  my  custody,  to  answer  to  the  within  execution 
when  the  said  appeal  shall  be  determined  (or  said  injunction  is 
removed.) 

A.  B.,  Sheriff  of     county. 

No.  190. 

RETURN  WHERE  JUDGMENT  OR  EXECUTION  IS    VACATED. 

After  the  receipt  of  the  within  execution  by  me,  I  levied,  in  due 
form,  upon  certain  goods  and  chattels  of  the  defendant ;  but  before 
sale,  was  served  with  an  order  of  this  court,  duly  certified  by  the 
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clerk  of         *county,  vacating  the  said  judgment  (or  set-  r#r/^q 
ting  aside  the  said  execution.)    Therefore  I  have  released  the 
said  goods  and  chattels  from  the  said  levy,  and  cannot  have  the 
within  moneys  at  the  day  and  place  within  mentioned,  as  I  am 
within  commanded. 

A.  B.,  Sheriff  of     county. 

No.   191. 

KETTJRN  OF  LEVY  AND  SALE,  "WHEN  THERE  IS  A  CONTROVERSY  AS 

TO  TITLE   TO  THE   PROPERTY. 

See  §  428. 

On  the  receipt  of  the  within  execution,  I  levied,  in  due  form  of 
law  upon  the  following  propert}',  then  in  the  possession  of  the 
defendant,  in  my  county,  to  wit ;  one  bay  horse,  &o. ;  and  that  on 
the  day  of  at  in  said  county,  I  sold  the  following  part  of 
such  property,  to  wit :  whereby  I  realized  sufficient  to  pay  the 
within  execution,  with  interest  and  fees  of  levy  and  sale ;  and 
thereupon  I  returned  to  the  defendant  the  balance  of  said  prop- 
erty, to  wit : 

Dated     189  A.  B.,  Sheriff  of     county. 

No.   192. 

"WHERE  GOODS  LEVIED  ON  ARE  REPLBVLED. 
See  §  441. 
After  the  coming  to  me  of  the  within  execution,  I  levied,  in 
due  form  of  law,  upon  certain  goods  and  chattels  of  the  within 
defendant;  but  before  the  sale  thereof,  the  snme  were  replevied  and 
taken  out  of  my  custody  by  one  of  the  co7-oiiers  of  the  within 
county,  at  the  suit   of  nnd   I  can   find   no   other  goods  or 

chattels,  lands  or  tenements  of  the  within  defendant  in  my  county, 
whereof  to  make  the  amount  of  the  witliin  execution,  or  any  part 

thereof. 

A.  B.,  Sheriff  of    county. 

Ho.  193. 

EBTtJKN  OF  RESCUE. 
See  §  45. 
After  the  delivery  of  the  within  execution  to  me  for  ser"vice,  I 
proceeded  to  execute  the  same  by  levying  upon  certain  goods  and 
chattels  of  the  defendant,  at  his  dwelling  in  and  while  taking 

the  same  into  my  possession,  under  and  by  virtue  of  the  within 
execution,  I  was  violently  resisted  by  the  said  defendant  and 
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*'^70T  °^®  ^^^  then  and  *there  aiding  and  abetting  the  said 

defendant ;  who  then  and  there  violently  rescued  the  said 
goods  from  rne,  and  I  have  not  been  able  to  find  the  same  in  my 
county ;  and  I  can  find  no  other  goods  or  chattels  lands  or  tene- 
ment's of  the  within  defendant  in  my  county,  whereof  I  can  make 
the  amount  of  the  within  execution,  or  any  part  thereof. 

A.  B.,  Sheriff  of  county. 

No.  194. 

EETTJEN  OF  LOSS  OF  GOODS  BY  PIEE,  ETC. 
See  §  443. 
By  virtue  of  the  within  execution,  I  levied  upon  certain  goods 
and  chattels,  of  the  within  defendant,  and  took  the  same  into  my 
custodj"- ;  but  that  before  the  same  could  be  sold,  they  were  casually 
destroyed  by  fire  (or  stolen)  without  fault  or  neglect  on  my  part; 
wherefore  I  cannot  have  the  moneys  within  mentioned,  as  I  am 
within  commanded.  A.  B.,  Sheriff  of     county. 

No.  195. 

EETXJKN  WHEEB  THE  MONEYS  EEALIZED  HAVE   BEEN  APPLIED   TO 

THE  PAYMENT  OF  OTHBE   LIENS. 

See  §  45,  47. 

I  levied  on  certain  goods  and  chattels  of  the  defendant,  under 
and  by  virtue  of  the  within  execution,  and  duly  sold  the  same  ;  on 
(or  after)  such  sale,  I  was  dul}'^  notified  that  had  a  lien  and 
claim  upon  the  said  goods  and  chattels  to  the  amount  of  $  for 
work  and  labor  bestowed  upon  the  same ;  and  that  I  paid  and  dis- 
charged said  lien,  and  have  applied  the  balance  of  the  proceeds  of 
said  sale,  to  wit :  $  on  this  execution  ;  and  I  can  find  no  other 
goods  or  chattels,  lands  or  tenements  of  the  defendant,  whereof  I 
can  make  the  balance  of  the  within  execution,  or  any  part  thereof. 

A.  B.,  Sheriff  of     county. 

No  196.  . 

NOTICE  OF  SALE  OP  EEAL  ESTATE. 

See  §  501. 

Sheriff's  Sale. 

County  of  ss.  By  virtue  of  an  execution,  issued  out  of  the 
supreme  court  of  this  state,  against  the  goods  and  chattels,  lands 
and  tenements  of  I  have  seized  all  the  right  and  title  which 
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the  said  *had  on  the         day  of  of,  in,  and  to  the    rjucw^ 

following  described  premises,  which  I  shall  expose  for  sale, 
as  the  law  directs,  at,  &c.,        to  wit  :  all  that  certain,  &c., 
Dated    189 

No.  197. 

POSTPONEMENT  OF  SALE. 
See  §§  482,  488. 

The  sale,  pursuant  to  the  above  notice,  is  postponed  until  the 
day  of         next,  at  the  same  hour  and  place. 
Dated    189 

A.  B.,  Sheriff. 

ITo.  198. 

OATHS  OF  JUEOES  TO  APPEAISB  HOMESTEAD. 
See  §  499,  sub.  3. 

You,  and  each  of  you,  do  swear  that  you  will  well  and  truly  ap- 
praise  the  homestead  of  situate  in  the  town  of  in  the  county 
of  and  that  if  in  your  opinion  the  same  is  worth  more  than 
>f  1,000,  then  that  you  will  say  whether  the  same  can  be  convenient- 
ly divided  or  no  ;  and  if  yea,  that  you  will  fairly  and  honestly  set 
off  to  the  said  so  much  thereof,  with  the  dwelling,  as  shall  in 
your  opinion  be  worth  $1,000  and  no  more  ;  so  help  you  God. 

No.  199. 

APPEAISAL. 

(Title  of  action.) 

We,  whose  names  are  hereto  subscribed,  having 
been  summoned  and  sworn  by  the  sheriff  of  the  county  of 
to  appraise  the  homestead  of  situate  in  the  town  of  in  said 
county  ;  and  if  in  our  opinion  the  same  are  worth  more  than  $1,000, 
then  that  we  say  whether  the  same  can  be  conveniently  divided  or 
no ;  and  if  yea,  that  we  set  off  to  the  said  so  much  thereof  as 
shall  be  worth  $  1, 000,  and  no  more  ;  do  upon  our  oaths  say  that 
the  said  premises  are  worth  not  to  exceed  the  sum  of  $1,000,  (or 
exceed  the  sum  of  $1,  000,  to  wit,  the  sum  of  $1,800,  and  that  in 
our  opinion  the  same  cannot  be  conveniently  divided)  or  can  be 
conveniently  divided ;  and  that  we  have  set  off  to  the  said  the 
following  described  part  thereof,  including  the  dwelling,  which,  in 
our  opinion,  is  worth  the  sum  of  $1,000,  to  wit : 
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*In  witness  whereof,  we  have  hereto  set  our  hands  and  seals 
^  J  this  day  of     189 

Jurors. 

(l.  s. 
(l.  s.)  &c. 

A.  B,  Sheriff. 
No.  200 

NOTICE  TO  DEFENDANT  "WHEN  PREMISES  CANNOT  BE  DIVIDED. 

(Title  of  action.) 

I  certify  that  the  within  is  a  copy  of  the  appraisal 
of  the  jurors,  summoned  and  sworn  by  me  to  appraise  the  value 
of  the  homestead  owned  and  occupied  by  you ;  and  you  will  take 
notice,  that  unless  you  pay  to  me  the  surplus  over  the  said  sum  of 
$1,000,  to  wit,  the  sum  of  S800,  within  sixty  days  from  the  receipt 
hereof,  that  the  premises  will  be  sold  by  me,  under  the  execution 
in  this  cause. 

Dated,  &c.  Touis,  &c. 

A.  B.  Sheriff  of    county. 

No.  201. 

CERTIFICATB  OF  SALE  OF  LANDS. 
See  §§  504,  544. 
I,  sheriff  of  the  county  of  do  certify  that  by  virtue 

of  an  execution  issued  out  of  the  supreme  court  of  this  state,  tested 
on  the  day  of  189     I  was  commanded  to  make  of  the 

goods  and  chattels,  lands  and  tenements  of  the  sum  of 

which  lately  recovered  against  for  damages  and  costs,  (or  by 

virtue  of  several  executions,  describing  each  separately)  and  for 
want  of  sufficient  goods  and  chattels  of  the  said  to  make  the 

moneys  aforesaid,  then  that  I  should  cause  the  same  to  be  made  of 
the  lands  and  tenements  of  the  said         whereof  he  was  seized 

on  andfor  want  of  sufficient  goods  and  chattels  whereof  to  make 
the  moneys  aforesaid,  I  did  seize  the  following  lands,  to  wit :  and 
having  duly  advertised  the  same  in  the  manner  prescribed  by  statute, 
to  be  sold  on  the  day  of  at  in  said  county,  I  did  expose 
the  same  for  sale  at  public  auction  at  the  said  time  and  place,  (in 
separate  parcels)  and  that  the  first  parcel,  as  above  described,  was 
then  and  there  struck  off  to  for  the  sum  of         and  that  the 

second  parcel,  as  herein  described,  was  also  then  and  there  struck 
off  to  the  said     for  the  sum  of  being  together  the  sum  of 

these  being  the  highest  sums  bid  therefor,  respectively. 
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*And  I,  the  said  sheriff,  as  aforesaid,  do  hereby  cer- 

tify that  the  said  sale  will  become  absolute,  and  the  said  pui-  '- 
chaser  will  be  entitled  to  a  deed  of  said  lands  from  me,  as  sheriff 
aforesaid,  at  the  expiration  of  fifteen  months  from  the  day  of  said 
sale,  viz :  the  day  of  189     unless  the  same  shall  be, 

before  that  time,  redeemed  agreeably  to  the  provisions  of  the  statute 
in  such  case  made  and  provided. 

A.  B.  Sheriff  of      county. 

No.  202. 

DEED  ON  SALE  OF  LEASEHOLD  ESTATE. 
See  §  405. 

Thisindenture,  made  this  day  of  18       between 

sheriff  (or  late  sheriff)  of  the  county  of  of  the  first  part, 

and  of  the  second  part : 

Whereas,  by  virtue  of  a  certain  execution  issued  out  of  the  su- 
preme court  of  this  state,  upon  a  judgment  therein,  wherein 
was  plaintiff,  and  was  defendant,  tested  on  the  day 

of  18     and  directed  and  delivered  to  the  said  party  of  the 

first  part,  as  such  sheriff,  for  execution ;  by  winch  he  was  com- 
manded, that  of  the  goods  and  chattels  of  the  said  defendant,  he 
should  make  the  amount  of  the  said  execution,  and  for  want  of 
sufficient  goods  and  chattels  whereof  to  make  the  same,  then  that 
he  should  make  the  deficiency  thereof  of  the  lands  and  tenements 
and  chattels  real,  whereof  the  defendant  was  seized  on  the 
day  of  18     in  whose   hands  soever  the  same  might  be  ;  and, 

whereas,  for  want  of  goods  and  chattels  sufficient  to  make  the 
amount  of  the  said  execution,  the  said  sheriff  seized  all  the  right, 
title,  and  interest,  which  said  defendant  had  of,  in,  and  to  the  prem- 
ises hereinafter  described,  and  did,  therenpon,  advertise  the  same 
to  be  sold  under  and  pursuant  to  such  judgment  and  the  said 
execution  thereon,  at  the  public  house  kept  by  in  the  town 

of  in  said  county,  on  the  day  of  18     at     o'clock 

in  the  noon,  by  causing  a  notice  thereof  to  be  published  in  a 

public  newspaper  published  in  said  county,  once  in  each  week  for 
six  weeks  successively  next  preceding  said  day,  and  by  affixing  up 
in  three  public  places  in  the  said  town,  where  the  said  premises  are 
situated,  and  where  the  same  were  advertised  to  be  sold  on  the 
day  of  18     printed  copies  of  said  notice  ;  and  that  at  the 

time  and  place  aforesaid,  the  said  premises  were  exposed  for  sale 
at  public  vendue,  and  were  then  and  there  struck  off  to  the 
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party  of  the  second  part,  for  the  sum  of  dollars,  he  being  the 

highest  bidder  therefor ;  and,  whereas  the  right,  title  and  interest 
^.  ^  of  the  defendant  of,  in, and  to  the  said  premises,  consists  of 
-'  a  leasehold  estate,  or  interest  therein,  of  which  there  was 
not,  at  the  time  of  the  said  sale,  five  years  unexpired  term  of  said 
lease : 

Now,  this  indenture  witnesseth,  that  the  said  party  of  the  first 
part,  by  virtue  of  the  said  judgment  and  execution,  and  in  pursu- 
ance of  the  statute  in  such  case  made  and  provided,  and  in  con- 
sideration of  the  sum  of  money  so  bid,  as  aforesaid,  to  him  duly 
paid,  hath  sold,  and  by  these  presents  doth  grant  and  convey  unto 
the  said  party  of  the  second  part,  all  the  estate,  right,  title  and 
interest,  which  the  said  defendant  had  on  the         day  of  or 

at  any  time  afterwards,  of,  in,  and  to  all 

To  have  and  to  hold  the  said  above  mentioned  and  described 
premises  unto  the  said  party  of  the  second  part,  his  heirs  and  as- 
signs, for  and  during  the  remainder  of  the  said  unexpired  term, 
as  fully  and  as  absolutely  as  the  said  party  of  the  first  part,  as 
sheriff  of  the  said  county  can  convey  the  same  by  virtue  of  the 
said  judgment  and  execution,  and  the  laws  relating  thereto. 

In  witness  whereof  the   said  party  of  the   first   part  has  set  his 
hand  and  seal  the  day  and  year  first  above  written. 
Signed,  sealed  and  delivered  C.  D.,  Sheriff, 

in  the  presence  of  by  A.  H.,  Deputy. 

Xo.  203. 
CERTIFICATE    OF     ACKNOVTLBDGjVIENT. 

County  of  ss.     Personally  appeared  before  me  this       day 

of  the  above  named  A.  H.,  to  me  known  to  be  the  person 

who  executed  the  foregoing  deed,  as  deputy  of  the  sheriff  of  said 
county,  and  who  acknowledged  that  he  executed  the  same  for  the 
uses  and  purposes  therein  mentioned.  R.  B.  M., 

Recorder  of  citj'  of 
No.  204. 

CERTIFICATE     ON    REDEMPTION     BY      THE     JUDGMENT     DEBTOR, 

GRANTEES,  &C. 

See  §  518. 

County  of  ss.     I,  the  sheriff  of  said  county,  hereby  certify 

that  on  the  day  of         18         A.  B.,  in  due  form  of  law, 

tendered  to  me  the  sum  of         being  the  amount  stated  by  him  to 

have  been  bid  by  the  purchaser,  on  the  sale  by  me  of  the  premises 
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hereinafter  mentioned,  under  and  by  virtue  of  an  execution  issued 
out  of  the  supreme  court  of  this  state,  against  the  said  A.  B.,  (or 
against*  one  C.  D.)  in  favor  of  E.  F.,  on  the  day  of  r^cyc 

with  interest  thereon  ;  and  the  said  A.  B.,  tlien  and  there 
claimed  the  right  to  redeem  the  said  premises,  as  the  judgment 
debtor,  (tlie  grantee  of  the  judgment  debtor,  heir  or  devisee)  and 
thereupon  I  received  the  moneys  so  tendered  as  aforesaid,  and 
have  granted  to  said  A.  B.  this  my  certificate,  in  conformity  to 
the  statute  in  such  case  made  and  provided.  The  premises  so  re- 
deemed, or  intended  to  be  redeemed,  are  described  in  the  certificate 
of  the  sale  thereof  as  follows  : 

In  witness  whereof,  I  have  hereto  set  my  hand  this  day  of 

189 

A.  B.,  Sheriff  of      county. 
(To  be  acknowledged  as  No.  203.) 

ITo.  205, 

CERTIFICATE  OF  REDBMPTIOISr  BY  A  JUNIOR  JUDGMENT  CREDITOR. 

See  §§  533,  542. 

County  of  ss.     I  certify  that  on  the  day  of  A.  B, 

tendered  to  me  the  sum  of  and  also  presented  to  me  a  copy  of 

the  docket  of  a  judgment  in  his  favor  (or  in  favor  of  )  against 
C.  D.,  rendered  in  the  supreme  court  of  this  state  on  the  day 
of  certiiied  by  the  clerk  of  said  county,  under  his  seal,  (or  if 
the  judgment  was  not  in  favor  of  said  A.  B.,  then  add)  also  an 
assignment  of  said  judgment  to  said  A.  B.,  verified  by  his  affidavit, 
(or  the  affidavit  of  a   subscribing  witness   thereto);  also, 

an  affidavit  of  the  said  A.  B.,  showing  the  amount  due  to  liim  on 
said  judgment ;  and  there  upon,  said  A.  B.  claimed  to  redeem,  as 
a  judgment  creditor,  certain  premises  sold  by  me,  under  and  by 
virtue  of  an  execution  issued  upon  a  judgment  in  the  supreme 
court  of  this  state,  in  favor  of         against  on  the  day 

of  and  which  premises  are  described  in  the  certificate  of  sale, 
as  follows  : 

Whereupon  I  received  the  moneys  so  tendered,  and  the  papers 
so  presented  by  the  said  A.  B.,  and  have  granted  to  him  this  my 
certificate  in  conformity  to  the  statute  in  such  case  made  and 
provided. 

In  witness  whereof,  I  have  hereto  set  my  hand  this  day  of 

189 

A.  B.,  Sheriff  of    county. 
(To  be  acknowledged  as  No.  203.) 
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No.  206. 

CERTIFICATE  OP  REDEMPTION  BY  A  SENIOR  JUDGMENT  CREDITOR. 

See  §§  533,  542. 
County  of  ss.     I  certify  that  on  the         day  of  A.  B. 

^rnn-,  *presented  to  me  a  copy  of  the  docket  of  a  judgment,  in  his 
favor,  (or  in  favor  of  )  against  C.  D.,  rendered  in  the 

supreme  court  of  this  state  on  the  day  of  certified 

by  the  clerk  of  said  county  under  his  seal  (if  the  judgment  was 
not  in  favor  of  A.  B.,  add)  also  an  assignment  of  said  judgment 
to  A.  B.,  verified  by  his  affidavit,  (or  by  the  affidavit  of  a 
subscribing  witness  thereto)  ;  also  an  affidavit  of  purporting  to 
be  the  agent  of  said  A.  B.,  sliowing  the  amount  due  to  said  A,  B. 
on  said  judgment;  and  thereupon,  said  A.  B.  claimed  to  redeem, 
as  a  senior  judgment  creditor,  certain  premises  sold  by  me  under 
and  by  virtue  of  an  execution  issued  upon  certain  judgments  in 
the  supreme  court  of  this  state,  in  favor  of  against  on 

the         day  of  and  which  jjremises  are  described  in  the  cer- 

tificate of  sale,  as  follows : 

Whereupon  I  received  the  papers  so  presented,  and  have  granted 
to  him  this  my  certificate  (the  same  as  the  last.) 

No.  207. 
CERTIFICATE  OP  REDEMPTION  BY  A  MORTGAGEE. 
See  §§  533,  542. 
County  of         ss.     I  certify  that  on  the  day  of  A.  B. 

tendered  to  me  the  sum  of  and  also  presented  to  me  a  copy  of 
a  mortgage,  certified  by  the  clerk  of  the  said  county,  where  the 
same  is  recorded,  together  with  a  copy  of  an  assignment  thereof, 
verified  by  his  affidavit,  (or  the  affidavit  of  a  witness  to  such 
assignment)  and  a  copy  of  the  letters  of  administration  (or  letters 
testamentary)  and  an  affidavit  of  said  A.  B.  (or  E.  D.,  his  attorney,) 
stating  the  amount  due  (or  to  become)  due  thereon,  and  there- 
upon, &c.,  (as  No.  203.) 

No.  208. 
VERIFICATION   OF   ASSIGNMENT   OF   JUDGMENT. 

See  §  533,  sub.  2. 
(Title  of  action.) 

County  of  ss.  A.  B.  being  duly  sworn,  says  that  the  fore- 
going is  a  true  copy  of  the  assignment  of  the  above  entitled  judg- 
ment, executed  by  the  above  named  plaintiff  to  this  deponent,  and 
of  the  whole  of  such  assignment;  and  further  saith  not. 

Subscribed  and  sworn  before  me 
this     day  of 
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No.  209. 

VEKIFICATION  BY  A  WITNESS  OF  ASSIGNMENT  OF  MORTGAGE. 

See  §  533,  sub.  2. 

County  of  ss.  E.  F.  being  sworn,  says,  that  he  was  pres- 
ent *when  an  assignment  of  the  mortgage  executed  by  r*^77 
to  and  recorded  in  the  office  of  the  cleric  of  county, 
was  executed  by  the  mortgagee  therein  to  A.  B.;  and  that  there 
was  no  subscribing  witness  to  such  assignment;  and  he  further 
saith  that  he  has  compared  the  foregoing  copy  of  said  assignment 
with  the  said  original  assignment  so  executed  in  his  presence,  and 
that  the  above  copy  is  a  true  copy  thereof,  and  of  the  whole 
thereof. 

Subscribed  and  sworn  before  me 
this     daj'  of 

Ifo.  210. 

AFFIDAVIT   OF   AMOUNT   DtTB   ON   JUDGMENT. 
See  §  533,  siib.  3. 
County  of         ss.     A.  B.  being  duly  sworn,  deposeth  and  saith, 
that  he  is  the  owner  and  holder  of  the  judgment  mentioned  in  the 
forefoino-  cop}'  of  docket  of  judgment,  and  that  there  is  justly  due 
to  this  deponent  this  day,  on  said  judgment,  the  sum  of 
Subscribed  and  sworn  before  me 
this     day  of 

Xo.  211<^ 
AFFIDAVIT    OF   AGENT   OF   AMOUNT   DUB   ON  MORTGAGE. 
See  §  534,  sub.  4. 
County  of  ss.     E.  F.  being  sworn,  deposeth  and  saith,  that 

he  is  the  agent  for  A.  B.,  who  is  seeking  to  redeem  certain  prem- 
ises from  a  sale  under  execution  ;  that  there  is  due  to  said  A.  B., 
on  the  mortgage  held  by  him,  of  which  a  copy  is  hereto  annexed, 
this  day,  the  sum  of         over  and  above  all  payments,  and  that 
there  is  secured  to  be  paid  by  said  mortgage  the  further  sum  of 
payable  with  interest  from  this  date,  on  the         day  of         next. 
Subscribed  and  sworn  before  me 
this     day  of 

Xo.  212. 
AFFIDAVIT  OF  OVERSEER  OF  POOR  ON  SEEKING  TO  REDEEM. 

See  §  535. 
County  of         ss.     A.  B.  being  duly  sworn,  says  that  he  is  one 
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of  the  overseers  of  the  poor  of  under  whose  direction  the  war- 
rant and  proceedings  were  issued  and  taken  as  mentioned  in  the 
*'i781  ^11116^6^  *certified  copy  of  order  of  the  court  of  sessions  of 
the  said  county  of  and  that  the  real  estate  sought  to  be 
redeemed  is  held  by  such  overseers  under  such  warrant  and 
seizure,  and  that  the  same  have  not  been  discharged,  annulled,  or 
reversed,  but  are  now  in  force. 

Subscribed  and  sworn  before  me  A.  B. 

this     day  of     189 

No.  213. 

STATEMENT  OF  EEDEMPTION  TO   FILE  IN  COUNTY  CLEEK'S  OFFICE. 

See  §  541. 

County  of  ss.     I  certify  that  A.  B.  has  this  day  redeemed 

the  following  described  premises  from  the  sale  made  by  me  on 
the         day  of  189         under  and  by  virtue  of  an  execution 

issued  on  a  judgment  in  favor  of  said  A.  B.,  against  C.  D.,  to  wit : 

That  such  redemption  was  made  by  virtue  of  a  judgment  in 
favor  of  E.  F.,  against  C.  D.,  (or  a  mortgage  executed  bj^  C.  D.  to 
E.  F.)  and  by  him  assigned  to  said  A.  B. ;  that  he  paid  the  sum 
of  to  redeem ;  and  that  there  was  claimed  to  be  due  on  said 

judgment  (or  mortgage)  at  the  time  of  the  redemption,  the 
sum  of 

Dated  A.  B.,  Sheriff  of     county. 

No.  214. 

SHEEIFF's  DEED. 
See  §§  545,  &c. 

This  Indenture,  made  this  day  of        189     between  A.  B., 

sheriff  (or  late  sheriff)  of  the  county  of  of  the  first  part,  and 

C.  D.  of  the  second  part : 

Whereas,  by  virtue  of  a  certain  execution  (describe  it  as  in  the 
certificate  of  sale)  directed  and  delivered  to  the  said  sheriff, 
commanding  him  that  of  the  goods  and  chattels  of  the  said 
defendant  he  should  cause  to  be  made  certain  moneys  in  the  said 
writ  specified,  and  if  sufficient  goods  and  chattels  could  not  be 
found,  then  that  he  should  cause  the  amount  so  specified  to  be 
made  of  the  real  estate  which  said  defendant  had  on  the  day  in  the 
said  writ  mentioned,  or  at  any  time  afterwards,  in  whose  hands 
soever  the  same  might  be,  the  said  (late)  sheriff  did  levy  on  and 
seize  all  the  estate,  right,  title,  and  interest,  which  the  said 
defendant  so  had  of,  in,  and  to  the  premises  hereinafter  described; 
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and  on  the  day  of  sold  the  said  premises  at  public  vendue,  at 
the  public  house  of  in  the  town  of  in  the  said  county,  having 
first  given  public  notice  of  the  time  and  place  of  *suchsale  i-j^cyq 
by  causing  a  notice  thereof  to  be  published  in  a  public 
newspaper  published  in  said  county,  once  in  each  wjek  for  six 
weeks  successively  next  preceding  said  day,  and  by  affixing  up  in 
three  public  places  in  the  said  town  wliere  the  said  premises  are 
situated,  and  where  the  same  were  advertised  to  be  sold,  on  the 
day  of  189  printed  copies  of  said  notice ;  and  that  at  such  sale 
the  said  premises  were  struck  off  to  C.  D.  for  the  sum  of  he 

being  the  highest  bidder  therefor,  and  that  being  the  highest  sum 
bid  for  the  same  ;  (and,  whereas,  the  said  premises,  after  the 
expiration  of  fifteen  months  from  the  time  of  said  sale,  remained 
unredeemed,  and  no  creditor  of  the  said  hath  acquired  the  right 
and  title  of  the  said  purchaser,  according  to  the  statute  )  (or ;  and, 
whereas,  the  said  premises,  after  the  expiration  of  one  year  from 
the  time  of  said  sale,  remained  unredeemed  by  any  person  entitled 
to  make  such  redemption  within  that  time ;  and,  whereas,  the 
said  C.  D.,  a  creditor  of  the  said  E.  F.,  having  in  his  own  name, 
(or  as  assignee,  or  representative  or  trustee)  a  judgment  against 
the  said  E.  F.,  rendered  before  the  expiration  of  fifteen  months 
from  the  time  of  such  sale,  and  which  was  a  lien  and  charge  upon 
the  premises  sold,  hath  acquired  all  the  right  of  the  said  purchaser 
to  said  premises,  within  the  time  and  in  the  manner  and  form 
prescribed  by  the  statute  in  such  case  made  and  provided ;  and 
more  than  twenty-four  hours  having  elapsed  since  the  time  of  the 
said  redemption,  and  no  otiier  creditor  of  the  said  E.  F.  hath 
acquired  the  said  right  from  the  said  CD.) 

Now,  this  indenture  witnesseth,  that  the  said  party  of  the  first 
part,  by  virtue  of  the  said  writ,  and  in  pursuance  of  the  statute  in 
such  case  made  and  provided,  and  in  consideration  of  the  sum  of 
money  so  bid,  as  aforesaid,  to  him  duly  paid,  hath  sold,  and  by 
these  presents  doth  grant  and  convey  unto  the  said  party  of  the 
second  part,  all  the  estate,  right,  title  and  interest,  which  the  said 
defendant  had  on  the  day  of  189     or  at  any  time  after- 

wards, of,  in  and  to  all 

To  have  and  to  hold  the  said  above  mentioned  and  described 
premises  unto  the  said  party  of  the  second  part,  his  heirs  and 
assigns,  forever,  as  fully,  and  as  absolutely  as  the  said  party 
of  the  first  part  as  (late)  sheriff,  as  aforesaid,  can  convey  by  virtue 
of  the  said  writ  and  the  laws  relating  thereto. 
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In  witness  whereof,  the  said  (late)  sheriff  has  set  his  hand  and 
seal  hereto  the  day  and  year  first  above  written. 

Signed,  sealed  and  delivered  A.  B.,  Sheriff,     (l.  s.) 

in  the  presence  of  by  A.  H.  Deputy. 

(Certificate  of  acknowledgment  as  203.) 


*580] 


*No.  215. 


NOTICE  OF  SALE  UNDER  DECREE  OF  FOEECLOSTIEE  OR  PARTITION. 

See  §§  552,  358. 
(Title  of  action.) 

In  pursuance  of  a  decree  in  this  cause,  dated 
I  shall  expose  for  sale,  as  the  law  directs,  at  the         in  the       on,  &c., 
the  premises  described  in  said  decree,  as  follows :  (describe  the  prem- 
ises as  in  the  decree.) 

Dated     189  A.  B.,  Sheriff  of     county. 

C.  D.,  Attorney  for  Plaintiff. 

No.  216. 

sheriff's  deed  ON  SALE  UNDER  DECREE  OF  FORECLOSURE. 

See  §  556. 

This  Indenture,  made  this        day  of         between        sheriff  of  the 
county  of         of  the  first  part,  and         of         of  the  second  part : 

Whereas,  in  and  by  a  certain  decree  made  at  a  special  term  of 
the  supreme  court  held  at  in  the  town  of  before  on  the 
in  a  certain  cause  pending  in  said  court,  wherein  were 
plaintiffs,  and  were  defendants,  it  was,  among  other  things, 
ordered,  adjudged  and  decreed,  that  the  said  sheriff  should  sell,  ac- 
cording to  the  rules  and  practice  of  said  court,  all  and  singular,  the 
premises  described  in  the  decree  in  said  cause,  at  public  auction  in 
the  said  county,  according  to  the  course  and  practice  of  said 
court.* 

And,  whereas,  the  said  sheriff  having  given  due  notice  of  the 
time  and  place  of  sale,  did,  on  the  day  of  sell  at  public 
auction  at  the  in  aforesaid,  the  premises  described  in  the 
said  decree  ;  and  that  the  same  were  then  and  there  struck  off  to 
the  said  party  of  the  second  part  for  the  sum  of  that  being  the 
highest  sum  bid  therefor,*  and  the  judgment  herein  being  duly 
perfected. 

Now,  this  indenture  witnesseth,  that  the  said  sheriff,  in  order  to 
carry  into  effect  the  sale  so  made  by  him,  as  aforesaid,  in  pursuance 
of  the  said  decree,  and  in  conformity  to  the  statute  in  such  case ; 
and,  also,  in  consideration  of  the  premises  and  of  the  sum  of  money 
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SO  bid,  as  aforesaid,  the  receipt  whereof  is  hereby  acknowledged, 
hath  bargained,  sold  and  conveyed,  and  by  these  presents  doth 
hereby  grant,  assign,  sell  and  convey  unto  the  said  party  of  the 
second  part,  his  heirs  and  assigns,  forever,  all  (describe  the  prem- 
ises as  in  the  decree.) 

To  have  and  to  hold,  all  and  singular  the  premises  above  men- 
tioned and  described,  and  hereby  conveyed,  or  intended  to  be  unto 
the  said  *party  of  the  second  part,  his  heirs  and  assigns,  to  r^co-. 
his  and  their  own  proper  use,  benefit  and  behoof,  forever. 

In  witness  whereof,  the  said  sheriff,  party  of  the  first  part,  has 
set  his  hand  and  seal  the  day  and  year  first  above  written. 

Sealed  and  delivered  in  A.  B.,  (l.  s.) 

the  presence  of  Sheriff  of     county. 

(Certificate  of  acknowledgment  as  No.  203.) 

No.  217. 

sheriff's  report  of  sale  on  foreclosure. 

See  §  557. 
(Title  of  cause.) 

To  the  Supreme  Court  of  the  State  of  New  York: 
In  pursuance  of  the  decree  of  sale  in  this  cause,  made  on  the 
day  of  18  by  which  it  was,  among  other  things,  ordered  and 
decreed  that  the  mortgaged  premises  hereinafter  described,  be  sold 
at  public  auction  by,  or  under  the  direction  of  the  sheriff  of 
county,  in  said  county,  and  that  he  give  public  notice  of  the  time 
and  place  of  such  sale,  according  to  the  course  and  practice  of  this 
court ;  and  tliat  he  execute  to  the  purchaser  on  such  sale  a  good  and 
sufficient  deed  of  the  premises,  and  that  he  pay  to  the  plaintiff,  or 
his  attorney,  out  of  the  proceeds  of  such  sale,  the  sum  of  for  his 
costs,  and  also  the  amount  reported  due,  with  interest  thereon, 
or  so  much  thereof  as  the  purchase  money  will  pay  ;  and  that  the 
sheriff  take  the  receipts  of  the  plaintiff,  or  his  attorney,  for  the 
amounts  so  paid,  and  file  the  same  with  his  report  of  sale  ;  and  that 
he  bring  the  surplus  moneys  arising  from  the  sale,  if  any,  into  court. 
And  that  if  the  amount  of  moneys  arising  from  said  sale  are  insuffi- 
cient to  pay  the  amount  so  reported  due,  that  the  sheriff  specify  the 
amount  of  such  deficiency  in  his  report  of  sale  :     I,  sheriff  of 

said  county,  do  report,  that  I  advertised  said  premises  to  be  sold  by 
me,  at  the  public  house  kept  by  in  the  town  of  in  said 

county,  on  the  day  of  18  at         o'clock  in  the 

noon,  as  follows  :  by  causing  a  printed  notice  thereof  to  be  fastened 
up  in  three  public  places  in  said  town,  on  the         day  of  18 
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and  by  causing  a  copy  of  such  notice  to  be  printed  once  in  each 
week  during  the  six  weeks  immediately  pieceding  said  sale,  in  a 
public  newspaper  printed  in  said  county  ;  which  notice  contained 
a  description  of  the  mortgaged  premises. 

And  I  further  report  that,  on  the  said  day  of  18  I 

exposed  said  premises  for  sale  at  public  auction,  and  that  they  were 
juroo-i   *then  and   there  fairly  struck  off   to  for  the  sum  of 

that  being  the  highest  sum  bid  therefor. 

And  I  further  report,  that  I  have  executed  and  delivered  to  the 
purchaser  a  deed  of  the  premises,  that  I  have  retained  for  my  fees 
and  disbursements,  the  sum  of  and  have  paid  to  the  plain- 

tiff's attorney  the  sum  of  for  his  costs  in  this  cause,  and  have 

taken  his  receipt  therefor,  which  is  hereto  annexed ;  and  that  I 
have  paid  to  the  plaintiff  the  sum  of  being  the  amount  report- 

ed due  him,  with  interest  thereon,  and  have  taken  his  receipt  there- 
for, which  is  also  hereto  annexed.  (And  that  the  amount  so  bid 
and  paid  was  insufficient  to  pay  the  amount  reported  due,  with  in- 
terest and  cost,  and  that  the  deficiency  is  the  sum  of  )  (or 
that  I  have  paid  the  surplus  moneys  into  court,  and  have  taken 
the  receipt  of  the  clerk  thereof,  which  is  also  hereto  annexed.) 
The  premises  are  described  as  follows  in  such  decree,  notice  and 
deed : 

All  which  is  respectfully  submitted. 

Dated         18  A.  B.,  Sheriff  of      county. 

EBCBIPTS    ANNEXED    TO     REPORT. 

(Title  of  action.) 

Received  18         of  sheriff  of 

county,  the  sum  of  in  full  of  my  costs  in  this  action. 

C.  D.,  Attorney  for  Plaintiff. 
(Title  of  action.) 

Received  18         of  sheriff  of 

county,  the  sum  of  being  the  amount  reported  due,  with  in- 

terest C.  D.,  Attorney  for  Plaintiff. 

(Title  of  action.) 

A.  B.,  the  sheriff  of  county,  has   this  day 

paid  into  court  the  sum  of  for  surplus  moneys  in  this  action. 

Dated  18  J.  B.,  Clerk  of      county. 

No.  218. 

REPORT   OF    SALE   IN    PARTITION. 
See  §  559. 
(Title  of  action.) 

To  the  Supreme  Court  of  the  State  of  New  York  • 
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I 

In    pursuance  of  the  decree  of  sale  made  in    this  cause  on  the 
at  by  which  it  was,  among  other  things,  ordered  and 

decreed,  that  the  premises   described  in  said  decree  be  sold  by  the 
sheriff  of  county,  according  to  the  rules  and  practice  of  this 

court ;  and  *that  on  making  the  said  sale,  said  sheriff  forth-  rj^roo 
with  make  report  thereof  to  this  court ;  I,  the  said  sheriff,  do 
certify  and  report,  that  in  pursuance  of  said  decree  of  the  statutes 
and  the  rules  and  practice  of  the  said  court,  I  gave  due  notice  of  the 
time  and  place  of  said  sale,  by  causing  a  notice  thereof  to  be  publish- 
ed once  in  each  week  for  six  weeks  successively,  next  preceding  the 
day  of  sale  therein  mentioned,  in  a  public  newspaper  printed  in  said 
county  ;  which  notice  contained  a  brief  description  of  the  premises  ; 
and  also  by  fastening  up  in  three  public  places  in  the  town  where 
the  said  premises  are  situated  and  were  advertised  to  be  sold,  six 
weeks  next  preceding  the  day  of  said  sale,  copies  of  the  said  print- 
ed notice,  and  that  at  the  time  and  place  mentioned  in  the  said 
notice,  I  exposed  the  said  premises  for  sale  at  public  vendue,  and 
the  same  were  then  and  there  struck  off  to  for  the  sum  of 

that  being  the  highest  sum  bid  therefor. 

All  which  is  respectfully  submitted. 

Dated         189  A.  B.,    Sheriff  of     county. 

No.  219. 

sheriff's  deed  on  sale  under  decree  in  partition. 

See  §  559. 
The  same  as  No.  216  to  the  first  asterisk,  and  then  insert :  "that 
after  making  said  sale,  said  sheriff  make  report  thereof  to  the  said 
court,  and  after  said  judgment  shall  have  been  perfected,  and  the 
said  report  confirmed,  that  said  sheriff  execute  and  deliver  to  the 
purchaser  or  purchasers,  a  deed  or  deeds  of  the  premises  :"  and 
after  the  second  asterisk,  add :  "  and  the  said  sheriff  having  made 
report  of  his  doings  in  the  premises  to  the  court,  and  the  same 
having  been  duly  confirmed  by  the  order  thereof."  (Conclude  as 
No.  216.) 

No.  220. 

FINAL   REPORT  OP   SALE   UNDER   DECREE  IN  PARTITION. 

See  §  559. 
(Title  of  action.) 

To  the  Supreme  Court  of  the  State  of  New  York : 
In  pursuance  of  the  decree  of  sale  in  this  cause,  and  of  the  order 
confirming  the  sale,  made  by  this  court  on  the  day  of 
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187       I,  the  sheriff  of         county,  have  executed  to  the  purchaser  a 
deed  of  the  said  premises  so  sold  by  me,  upon  receiviug  from  said  pur- 
*f;8J-1   *chaser  the  purchase  money  ;  that  I  have  retained  the  sum 
of  out  of  said  purchase  money  for  my  fees  and  dis- 

bursements ;  and  have  paid  to  the  attorney  of  the  plaintiff  for  his 
costs  and  charges,  the  sum  of  and  to  the  attorney  for 

the  defendant  the  sum  of  for  his  costs  and  charges ; 

and  that  I  have  divided  the  balance  thereof  amongst  the  several 
parties  hereto,  accordiug  to  their  respective  interests  therein,  and 
have  paid  to  each  their  proportionate  share  thereof,  to  wit :  to 
the  sum  of  to  the  sum  of  and  to  the  sum 

of  under  and  pursuant  to  the  decree  in  this  cause,  and  that 

I  have  taken  receipts  for  the  said  several  sums  so  paid,  as  afore- 
said, and  have  annexed  the  same  to  this  my  report. 

All  which  is  respectfully  submitted. 

Dated  189  A.  B.,  Sheriff  of       county. 

(Title  of  action.) 

Received  of  sheriff  of  county,  the 

sum  of  in   full  of  my  costs  and  charges   in  this  action,  as 

attorney  for  plaintiff.     Dated  189 

C.  D.,  Attorney  for  Plaintiff. 
(Title  of  action.) 

Received  of  sheriff  of  county,  the 

sum  of  in  full  of  my  share  or  portion  of  the  moneys  realized 

on  the  sale  of  the  premises  in  this  action. 

Dated     189  E.  F. 

No.  221. 

EETUEN  OF  AEEEST  ON   EXECUTION  AGAINST  THE  BODY. 

See  §  566. 
I  have  arrested  the  within  defendant,  and  have  him  in  my  custody 
in  the  common  jail  of  the  county. 

A.  B.,  Sheriff  of         county. 
No.  222. 
EETUEN  OF  ARREST  "WHERE  THE  DEFENDANT  IS  LET  TO  BAIL. 

I  have  arrested  the  within  defendant,  and  have  let  him  to  the 
liberties  of  the  jail  of  said  county. 

A.  B.,  Sheriff  of         county. 
No.  223. 

WHERE  THE  DEFENDANT  T.KLEASED  ON  HABEAS  CORPUS. 

I  return  that  I  arrested  the  within  defendant,  and  held  and  de- 
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tained  *him  in  my  custody,  under  the  within  writ  of  execu-  r*cor 
tion,  in  the  common  jail  of  my  county,  until  the  day 

of  when  he  was,  in  due  form  of  law,  removed  from  my  custody 
by  writ  of  habeas. corpus,  granted  by  Hon.  C.  H.  D.,  and  was  then 
and  there  discharged  from  such  arrest. 

A.  B.,  Sheriff  of        county. 

ITo.  224. 

RETURN  "WHERE  ONE  IS  TAKEN  AND  THE  OTHER  CANNOT  BE  FOUND. 

I  have  arrested  the  within  defendant  and  have  him  in  my 

custody  in  the  common  jail  of  the  county ;  and  the   defendant 
.  cannot  be  found  in  my  county  after  diligent  search. 

A.  B.,  Sheriff  of        county. 
No.  225. 

RETURN  WHERE  THE  DEFENDANT  IS  DISCHARGED  PROM  CUSTODY 
UNDER  THE  INSOLVENT  LAWS. 
See  §  582. 
I  return,  that  I  arrested  the  within  defendant,  and  held  him  in 
my  custody  until  the  da}'-  of  when  said  defendant  was 

duly  discharged  from  imprisonment  by  the  county  court  of 
county,  as  an  insolvent  debtor. 

A.  B.,  Sheriff  of         county. 
No.  226. 

ARREST  AND  ESCAPE  IN  CONSEQUENCE  OP  A  FIRE  IN  THE   JAIL. 

See  §  612. 
I  arrested  the  within  defendant,  under  the  within  writ  of  exe- 
cution, and  detained  him  in  my  custody  in  the  common  jail  of  the 
county  until  the  day  of  when  there  casually  occurred 

a  fire  in  the  said  jail,  whereby  and  by  reason  whereof  the  said 
escaped  therefrom,  without  my  knowledge  or  assent;  and 
that  I  could  not  prevent  such  escape,  but  the  same  was  without 
default  -on  my  part ;  and  that  I  have  not  been  able,  after  diligent 
search,  to  retake  the  said  defendant. 

A.  B.,  Sheriff  of         county. 

No.  227. 

AFFIDAVIT  OP  IMPRISONED  DEBTOR  ON  A  JUSTICE'S  JUDGMENT  TO 
OBTAIN  HIS   DISCHARGE. 
See  §  583. 
(Title  of  action.) 
County  of      ss.      A.  B.,  the  defendant  in  this  action,  being  duly 
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*'^R(M  *sworn,  deposeth  and  saith,  that  he  was  committed  to  the 
jail  of  the  said  county  on  the  day  of  under  and  by 
virtue  of  an  execution  issued  by*  a  justice  of  the  peace  of  said 
county,  upon  a  judgment  rendered  before  him  in  favor  of  the 
above  named  plaintiff,  against  this  deponent,  for  the  sum  of 
damages  and  costs,  on  the  day  of  187  and  that  he,  this 
deponent,  has  remained  a  prisoner  on  said  execution  from  the  time 
of  such  commitment,  until  the  time  of  making  this  affidavit,  to 
wit,  the  day  of  and  this  deponent  further  saith,  that  at  the 
time  of  such  commitment,  he  had  and  still  has  a  family  in  the 
town  of  in  said  county  and  state  of  New  York,  for  which  he 
provides ;  and  that  at  the  time  of  such  commitment  he  was  not, 
nor  has  he  been  since,  nor  is  he  now,  a  freeholder;  and  further 
saith  not. 

Subscribed  and  sworn  before  me 

this     day  of     18  A.  B. 

No.  228. 

WHERE  THE  EXECUTION   IS   ISSUED   BY  THE   COUNTY  CLERK. 

See  §  583. 
Instead  of  the  above  description  of  the  judgment  and  execu- 
tion, insert  after  the  asterisk  :  "  the  clerk  of  the  said  county,  upon 
a  judgment  rendered  before  a  justice  of  the  of  said  county, 
in  favor  of  the  said  plaintiff,  and  against  this  deponent,  on  the 
day  of  for  damages  and  costs,  and  docketed  in  the  office 
of  the  said  clerk."     (Conclude  as  last.) 

No.  229. 

WHERE     THE    PRISONER   HAS    NOT    A    FAMILY    FOR    WHICH     HE 

PROVIDES. 
See  §  583. 
The  same  as  the  foregoing  in  all  respects,  omitting  the  state- 
ment that  he  has  such  family. 

No.  230. 

BOND   FOE   THE   LIBEETIES   OF   THE  JAIL. 

See  §§  832,  589. 

(Penal  part  as  No.  13.^ 

Whereas   the  above  bounden        is  now  in  the  custody  of  the 

above  named     sheriff  of  the  county  of      by  virtue  of  an  order  of 

arrest,  made  by  the  Hon.  C.  H.  D.,  a  justice  of  the  supreme  court 
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of  this  *state,  requiring  the  said       to  be  held  to  bail  in  the  pcoir 
sum  of        at  the  suit  of         (or,  "  by  virtue  of  an  execution 
issued  oat  of  the  supreme  court  of  this  state,  at  the  suit  of     against 
the  said         for         damages  and  costs,  tested  on  the         day  of 
and  returnable  sixty  days  after  the  receipt  thereof.") 

Now,  therefore,  the  condition  of  the  said  bond  is  such  that  if  the 
above  bounden  so  in  custody  of  the  above  named  sheriff,  as 
aforesaid,  shall  remain  a  true  and  faithful  prisoner,  and  shall  not 
at  any  time,  or  in  any  manner  escape  or  go  without  the  liberties 
established  for  the  jail  of  the  county  of  until  discharged  by 

due  course  of  law,  then  this  obligation  to  be  void ;  otherwise  to 
rernain  in  full  force  and  virtue. 
Sealed  and  delivered  in  the 

presence  of  A.  B.     (l.  s.) 

C.  D.     (L.  s.) 
E.  F.     (L.  s.) 

(Sureties  to  justify  and  all  parties  to  acknowledge  as  Nos.  100, 
101.) 

No.  231. 

ASSIGNMENT   OF   BOND, 
See  §  589. 
Know  all  men  by  these  presents,  that  I,  sheriff  of        county, 
within  named,  do  assign  and  set  over  to  the  plaintiff  therein  named 
at  his  request,  the   within  bond   or  obligation,  pursuant  to  the 
statute  in  such  case  made  and  provided.     Dated    18 
Signed,  sealed  and  delivered 
in  the  presence  of 

ITo.  232. 

DEPUTATION   OP   BAIL   TO   ARREST   PRINCIPAL. 
See  §  343. 

Know  all  men  by  these  presents,  that  I,  A.  B.,  (or  we,  A.  B. 
and  C.  D.,)  of,  &c.,  being  the  same  A.  B.  mentioned  in  the  within 
copy  of  undertaking,  (or  bail  bond,  or  bond  for  the  limits,  or 
recognizance,)  have  deputized,  authorized  and  empowered  in  my 
place  and  stead  and  in  my  behalf,  E.  F.,  of,  &c.,  to  take,  arrest,  secure 
and  surrender  to  the  sheriff  of  the  county  of  in  the  state  of  New 
York,  G.  H.,  in  said  copy  of  undertaking  named  in  exoneration 
and  discharge  of  my  undertaking  as  bail  of  said  G.  H.,  in  the 
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*588T  ^^"^^  therein  mentioned,  *aiid  to  employ  such  persons  and 
assistants  as  may  be  necessary  to  effect  said  purpose.     In 
witness  whereof,  I  have  set  my  hand  hereto  this     day  of     18 

A.  B.     (L.  s.) 

No.  233. 

CERTIFICATE  OF  SURRENDER  OF  DEFENDANT  BY   HIS   BAIL. 

See  §  342. 
(Title  of  cause.) 

I  certify  that  the  surety  in  the  undertak- 

ing given  on  the  arrest  of  the  defendant  this  day  surrendered  the 
said  defendant  in  exoneration  of  them  as  bail,  by  delivering  him 
into  my  custody,  together  with  a  certified  copy  of  the  undertaking 
given  by  the  said  surety. 

Dated    18  A.  B.,  Sheriff. 

No.  234. 

RETURN  TO  WRIT   OF   POSSESSION. 
See  §§  571,  &c. 

I  have  caused  the  within  plaintiff  to  have  possession  of  the  prem- 
ises within  described,  with  the  appurtenances,  as  by  the  said  writ  I 
am  within  commanded. 

No.  235. 

WHERE  THE  PLAINTIFF   NEGLECTS  TO  POINT   OUT   THE    PREMISES. 

I  certify  and  return,  that  I  have  been  at  all  times  ready  to  exe- 
cute the  within  writ,  from  the  day  of  its  receipt  by  me,  to  the  last 
day  of  its  return,  to  wit,  &c.,  but  that  no  one,  on  behalf  of  the 
within  plaintiff  came  to  show  me  the  premises  within  described  ; 
wherefore  I  could  not  make  the  said  to  have  possession  of  the 

said  premises  as  by  the  said  writ  is  required. 

Dated     18  A.  B.,  Sheriff. 

No.  236. 

RETURN  OF  SERVICE  OF  HABEAS   CORPUS. 
See  §  625. 
(Title  of  matter  or  proceeding.) 

County  of  ss.     I  certify  that  on  the  day  of         at         I 

*^M'\  *served  the  writ  of  habeas  corpus  issued  by         in  the  above 

entitled  matter,  a  copy  of  which  is  hereto  annexed,  upon  the 
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said  by  delivering  the  same  to  him  personally,  at         in  said 

county. 

A.  B.,  Sheriff  of      county. 

No.  237. 

RETURN  WHERE  THE  PARTY  CANNOT  BE  FOUND. 
See  §  625. 
(Title  of  matter  or  proceeding.) 

County  of  ss.  I  certify  that  on  the  at  in  said  county, 
I  served  the  writ  of  habeas  corpus  issued  by  in  the  above  en- 
titled matter,  a  copy  of  which  is  hei'eto  annexed,  upon  the  said  by 
leaving  at  the  residence  of  the  said  the  said  writ  with  the  wife 
of  the  said  who  then  had  the  above  named  infant  in  charge,  in 
the  absence  of  the  said         who  could  not  be  found. 

A.  B.,  Sheriff  of     county. 

No.  238. 

"WHERE  THE  PARTY  CONCEALS  HIMSELF. 
See  §  625. 

(Title  of  matter  or  proceeding.) 

County  of  ss.  I  certify  that  on  the  day  of  at  in 
said  county,  I  served  the  writ  of  habeas  corpus  issued  by  in 
the  above  entitled  matter,  a  copy  of  which  is  hereto  annexed,  upon 
the  said  by  affixing  the  said  writ  in  a  conspicuous  place,  on  the 
outside  of  the  front  door  o£  the  dwelling  house  of  the  said  the 
said  concealing  himself  within  (or  refusing  admittance  to  me 
to  make  personal  service,) 

A.  B.,  Sheriff  of     county. 

No.  239.  . 

"WHEN  THE  PARTY  SERVED  IS  A  SHERIFF,  CORONER,  CONSTABLE 

OR  MARSHAL. 

..  See  §624. 

Add,  after  describing  the  manner  of  service:  "and  also  at  the 
same  time  paying  (or  tendering)  to  said  the  sum  of  for  his 
fees  in  bringing  up  the  said  prisoner;  and  delivering  (or  tendering) 
to  said  a  bond  in  the  penal  sum  of         conditioned  to  pay  to 

*'iQn  I  ^^^^        ^^^  *charges  for  carrying  back  said  prisoner  if  he 
should  be  remanded,  and  that  such  prisoner  will  not  escape 
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by  the  way,  either  in  going  to  or  returning  from  the  place  to  which 
he  is  to  be  taken. 

No.  240. 

RETURN  TO  HABEAS  CORPUS. 
See  §  625. 
I  do  hereby  return  to  the  justices  of  the  supreme  court  (or,  to 
the  Hon.         a  justice  of  the  supreme  court,  or  county  judge  of 
county)  that  before  the  coming  to  me  of  the  within   writ,  the  said 
was  committed  to  my  custody,  and  is  detained  by  virtue  of 
another  writ,  a  copy  of  which  is  hereto  annexed;  the  original  of 
which  I  also  herewith  produce  ;  nevertheless  I  have  the  body  of  the 
said        before  you  at  the         day  and  place  within  mentioned,  as  I 
am  within  commanded. 

A.  B.,  Sheriff  of    county. 

Ho.  241. 

RETURN  WHERE  THE  PRISONER  IS    SICK. 
...  See  §  629.  . 
do  hereby  return  to  the  justices  of  the  supreme  court  (or,  to 
the  Hon.,  &c.)  that  before  the  coming  to  me  of  the  within  writ,  the 
said        was  committed  to  my  custody,  and  is  detained  by  virtue 
of  another  writ,  a  copy  of  which  is  hereto  annexed ;  the  original 
of  which  I  also  herewith  produce  ;  and  that  the  said       now  lies  in 
the  jail  of  said  county,  sick  and  infirm  and  so  remains,  so  that  he 
cannot,  without  danger,  be  brought  before  the  court  now  here  as 
I  am  within  commanded ;  therefore  I  cannot  have  his  body  at 
as  I  am  within  commanded. 

A.  B.,  Sheriff. 

County  of  ss.  The  sheriff  of  said  county,  who  makes  the 
above  return,  being  duly  sworn,  says,  that  the  said  return  is  in  all 
respects  true,  according  to  his  information  and  belief. 

Sworn  before  me  this 

day  of    18  A.  B. 

No.  242. 

■WHERE  THE  PARTY  IS  NOT  IN  THE    SHERIFF'S    CUSTODY. 

See  §  628. 
I  hereby  return  to  the  justices  of  the  supreme  court  (or,  to  the 
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*Hoii.,  &e.)  that  before  the  coming  to  me  of  the  within  writ,  r^rq-i 
the  said  was  committed  to  my  custody,  and  was  de- 

tained  by  virtue  of  another  writ,  a  copy  of  which  is  hereto  annexed ; 
the  original  of  which  I  also  herewith  produce;  but  tliatsaid 
is  not  now,  and  was  not  at  the  delivery  of  the  within  writ  to  me  in 
my  custody  or  under  my  power  or  restraint,  the  said  having  on 
the  night  of  the  broke  the  jail  and  escaped  therefrom,  and  has  not 
been  retaken  ;  (or,  the  term  of  his  sentence  having  expired,  I  did 
on         discharge  said  from  confinement  in  said  jail ;  or,  that 

on  the  the  said         was  in  due  form  of  law  let  to  bail  by 

county  judge  ;  or,  that  by  virtue  of  a  bench  warrant  issued  by  the 
district  attorney  of  county,  I  did  on  the  day  of 

deliver  the  said  into  the  custody  of  the  sheriff  of        county ; ) 

wherefore  I  cannot  have  the  body  of  the  said  at  the  day  and. 

place  within  named,  as  I  am  within  commanded. 

A.  B.,  Sheriff. 

Xo.  243. 

PROOF  OF  SBEVICK   OF  A  "WRIT  OF  CERTIORARI. 
See  §  637. 
(Title  of  matter  or  proceeding.) 

County  of        ss.     I  certify  that  on  the         day  of  I  served 

the  writ  of  certiorari  issued  by  the  Hon.  in  the  above  mat- 

ter or  proceeding,  upon  the  person  named  therein,  by  delivering 
such  writ  to  him,  personally,  in  in  said  county. 

A.  B.,  Sheriff  of  county. 

No.  244. 

RETURN  TO  CERTIORARI. 

See  §  637. 

County  of  ss.     I  certify  and  return  to  the  supreme  court 

of  the  state  of  New  York  (or,  to  Hon.  C.  H.  D.,  justice  of  the  su- 
preme court,  &c.)  as  I  am  within  commanded,  that  before  the  com- 
ing to  me  of  the  within  writ  of  certiorari,  to  wit,  on  the  day 
of  the  within  named  was  committed  to  my  custody,  as 
sheriff  of  the  county  of  by  virtue  of  an  execution  issued  upon 
a  judgment,  &c.,  (or,  by  virtue  of  a  warrant  of  commitment  of 
justice  of  the  peace  of  county),  a  true  copy  of  which  is  here- 
to annexed,  and  that  he  is  detained  by  me  for  no  other  cause. 

Dated.  A.  B.,  Sheriff  of     county. 
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»592]  *^°-  ^'^^■ 

HABEAS  CORPUS  AD  TESTIFICANDUM. 
See  §  201. 

The  people  of  the  state  of  New  York,  to  the  sheriff  to  the  county 

of      greeting : 
[l.  s.]  We  command  you  that  you  have  the  body  of  de- 

fendant in  your  prison  under  your  custody,  under  safe  and 
secure  conduct,  before  our  circuit  court,  to  be  held  at  the  court 
house  in  the  town  of  on  the  to  testify  and  give  evi- 

dence in  a  certain  action  now  pending  in  the  said  supreme  court, 
then  and  there  to  be  tried  between  plaintiff  and  defendant, 

on  the  part  of  the  plaintiff  (or  defendant,)  and  that  immediately 
after  the  said  shall  have  given  his  testimony  in  said  action, 

that  you  return  him  to  your  prison  under  safe  and  secure  conduct; 
and  have  you  then  there  this  writ. 

Witness,  0.  H.  D.,  justice  of  the  supreme  court,  at  the  court 
house  in,  &c.,  the  day  of  18  J.  B.,  Clerk. 

A.  B.,  Attorney. 
(Endorsed.)       Allowed  this  day  of  18 

C.  H.  D.,  Justice  of  the  Supreme  Court. 

No.  246. 

THE  SAME  TO  BEING  A  WITNESS  BEFORE  A  REFEREE   OR   JUSTICE. 

See  §  201. 

The  same  as  the  last  to  the  asterisk,  and  add  :  "  A.  B.,  referee  in 
a  cause  pending  before  him  as  such  referee,  (or  before  C.  D.,  a 
justice  of  the  peace,  in  a  cause  pending  before  him,)  wherein  is 

plaintiff  and    ,         is  defendant,  on  the  part  of  the  plaintiff  (or 
defendant,)"  and  then  the  same  as  the  last. 

No.  247. 

BOND  TO  BE  GIVEN  ON  ISSUING  HABEAS  CORPUS. 
See  §  624. 

The  penal  part  as  No.  13 ;  and  the  penalty  to  be  in  double  the 
amount  of  the  sum  for  which  the  prisoner  may  be  detained,  if  he 
be  detained  for  any  specific  sum  of  money,  and  if  not,  then  in  the 
penalty,  of  f  1,000.)     The  condition  of  the  bond  is  as  follows : 
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*Whereas  a  writ  of  habeas  corpus  (ad  testificandum)  has  r#CQo 
been  issued  by  the  Hon.  C.  H.  D.,  a  justice  of  the  supreme 
court ;  (or,  by  the  supreme  court  or  county  court  of  now 

in  session  at,  &c.)  by  which  the  said  sheriff  is  commanded  that  he 
bring  now  in  the    custody  of  him  the  said  sheriff  under 

and  by  virtue  of  before  the  said  justice  of  the   supreme 

court,  (or  before  the  said  court,  or  before  A.  B.,  a  referee,  or  C. 
D.,  a  justice  of  the  peace)  on  the  application  of  the  said 

Now,  tlierefore,  the  condition  of  the  above  obligation  is  such, 
that  if  the  said  shall  pay  to  said  sheriff  all  charges  for  carrying 
back  such  prisoner  if  he  shall  be  remanded  (or  after  he  has  testi- 
fied ;  and  that  such  prisoner  shall  not  escape  by  the  way,  either  in 
going  to  or  returning  from  the  place  to  which  he  is  to  be  taken, 
then  this  obligation  shall  be  void,  otherwise  to  remain  in  full 
force  and  virtue. 
Signed,  sealed  and  delivered  A.  B.  (l.  s.) 

in  the  presence  of  C.  D.  (l.  s.) 

No.  248. 
JUSTIFICATION  OF  STJEETY  TO  BOND. 

County  of  C.  D.,  the  surety  in  the    foregoing  bond, 

being  by  me  duly  sworn,  deposeth  and  saith  that  he  is  a  resident 
of  said  county  and  a  householder  (or  freeholder)  therein,  and  that 
he  is  worth,  over  and  above  all  debts  and  liabilities,  in  addition  to 
the  property  exempt  from  levy  and  sale  on  execution,  the  sum  of 

dollars  ;  and  further  saith  not.  C.  D. 

Subscribed  and  sworn  before  me 
this    day  of     18 

(To  be  acknowledged  as  No.  14.) 

No.  249 

OATH  OF  JURORS  ON  WRIT  OF  INQUIRY. 
See  §  653. 
You  and  each  of  you,  do  swear  that  you  will  well  and  truly  hear 
and  determine  the  matter  in  difference  between  plaintiff  and 

defendant,  and  true  inquisition  make,  according  to  the  evi- 
dence ;  so  help  you  God. 

No.  250. 

OATH  TO  WITNESS. 
See  §  655. 
You  do  swear  that  the  evidence  you  shall  give  in  the  matter  in 
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*594] 


*(iifference  between  plaintiff  and  defendant, 

shall  be  the  truth,  the  whole  truth,  and  nothing  but  the 
truth  ;  so  help  you  God. 


No.  251. 

INQUISITION. 
See  §  655. 

County  of  ss.  Inquisition  taken  this  day  of  before 
me,  A.  B.,  sheriff  of  county,  at  by  virtue  of  a  writ  of  in- 
quiry to  me  directed  and  to  this  inquisition  annexed,  to  inquire  of 
and  concerning  certain  matters  in  said  writ  contained  and  specified, 
by  the  oaths. of  twelve  good  and  lawful  men  of  said  county, 

who  being  summoned  and  sworn,  say  upon  their  oaths,  that  the 
plaintiff  in  the  said  writ  named  hath  sustained  damages  by  reason 
of  the  premises  in  the  writ  mentioned,  over  and  above  his  costs 
and  charges,  to  dollars. 

In  witness  whereof,  we,  as  well  the  said  sheriff,  as  the  said 
jurors,  have  set  our  hands  and  seals  to  this  inquisition,  the  day 
and  year  above  written.  A.  B.,  Sheriff,    (l.  s.)    . 

Jurors.  Jurors. 

(L.  s.)  (L.  s.) 

(L.  S.)  (L.  S.) 

No.  252. 

NOTICE  OF  EXECUTION  OF  A  WEIT   OF  AD  QUOD  DAMNUM. 

See  §  657. 

State  of  New  Yoek,   )         ss. 


County  of 

By  virtue  of  a  writ  of  ad  quod  damnum,  issuing  out  of  the 
supreme  court  of  this  state,  and  tested  on  the  day  of  and 
to  me  directed  and  delivered,  by  which  I  am  commanded,  by  the 
oaths  of  twelve  good  and  lawful  men  of  my  count}^  to  inquire  if 
the  persons,  or  any  of  them  owning  the  premises  hereinafter 
described,  will  sustain  any  and  what  injury  by  reason  of  the  tak- 
ing of  such  premises  for  the  use  of  the  people  of  this  state,  (or  of 
the  United  States.) 

The  said  premises  are  described  as  follows  : 

Notice  is  therefore  hereby  given,  that  I  will  proceed  to  execute 
the  said  writ  on  the  day  of         at  in  said  county. 

Dated     189  A.  B.,  Sheriff  of     county. 
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No.  2S3.  [*595 

OATH  TO  JURORS  ON  WRIT  OF  AD  QTTOD  DAMNUM. 
See  §  657. 
You  do  swear,  that  you  will  diligently  inquire  whether  the  per- 
son (or  persons)  owning  the  lands  or  tenements  to  be  viewed  by 
you,  and  which  are  mentioned  and  described  in  the  writ  of  ad 
quod  damnum,  issued  by  the  supreme  court  of  this  state,  to  the 
sheriff  of  county,  will  sustain  any  and  what  injury  by  reason 

of  the  taking  of  such  premises,  for  the  use  of  the  people  of  this 
state  (or  the  United  States)  and  will  give  a  true  verdict,  accord- 
ing to  the  best  of  your  judgment,  without  favor  or  partiality ;  so 
help  you  God. 

No.  254. 

INQUISITION  UPON  A  WRIT  OF  AD  QUOD  DAMNUM. 
See  §  657. 

State  of  New  York,  ) 

County  of  \  ^^■ 

Inquisition  taken  this  day  of  189       at,  &c.,  before 

sheriff  of  county,  under  and  by  virtue  of  the  writ  of  ad 

quod  damnum,  to  said  sheriff  directed  and  delivered  and  to  this 
inquisition  annexed  by  the  oaths  of  qualified  jurors  of  said 

county,  who  being  duly  summoned  and  sworn  by  the  said  sheriff, 
s&j,  upon  their  oaths,  that  A.  B.  is  the  owner  in  fee  of  the  lands 
and  tenements  firstly  described  in  said  writ,  as  follows  : 

C.  D.  is  the  owner  in  fee  of  the  premises  secondly  described  in 
said  writ,  as  follows  : 

And  E.  F.  holds  the  said  last  mentioned  premises  by  lease 
granted  by  on,  &c.,  for  the  term  of  years,  at  an  annual 

rent  of  dollars ; 

That  said  A.  B.  will  sustain  injury  and  damages,  to  the  amount 
of  dollars,  by  being  deprived  of  the  said  premises  so  owned 

by  him. 

That  said  C.  D.  will  sustain  damages  to  the  amount  of 
dollars,  by  being  deprived  of  the  said  premises  so  owned  by  him. 

And  that  E.  F.  will  sustain  injury  and  damages  to  the  amount 
of  dollars,  by  being  deprived  of  the  said  premises  so  held  by 

him,  as  aforesaid. 

And  the  said  jurors,  upon  their  oaths  aforesaid,  do  further  say 
that  the  people  of  the  state  of  New  York  should  pay  for  the  said 
several  parcels  of  lands  and  tenements,  the  said  several  sums  so 
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*rqp-|  assessed  as  *aforesaid,  to  the  said  persons,  to  whom  the 
same  are  assessed  as  aforesaid,  respectively. 

In  witness  whereof  we,  the  said  sheriff,  as  well  as  the  said  jurors, 
have  hereto  set  our  hands  and  seals,  the  day  and  year  first  above 
written.  A.  B.,  Sheriff,  (l.  s.) 

Jurors. 

(L.  S.) 

No.    255. 

RETURN  OF  EXECUTION  OP  WRIT  OP  AD  QUOD  DAMNUM. 

County  of  ss.     I  certify  and  return,  that  on  the  coming  to 

me  of  the  within  writ  of  ad  quod  damnum,  I  caused  due  notice  of 
the  time  and  place  of  executing  the  same  to  be  given,  by  publish- 
ing a  notice  thereof  once  in  each  week  for  three  weeks  successively, 
immediately  preceding  such  time,  in  a  public  newspaper  printed 
in  said  county ;  that  I  summoned  twelve  qualified  jurors  of  my 
county,  as  I  am  within  commanded,  to  attend  at  the  time  and 
place  designated  in  such  notice  for  executing  said  writ,  and  then 
and  there  administered  to  each  of  said  jurors,  the  oath  prescribed 
by  statute  ;  that  thereupon  the  said  jurors  viewed  together  all  the 
lands  and  tenements  specified  in  said  writ,  and  after  so  viewing 
the  same,  made  inquisition  of  the  matters  required  in  and  by  the 
within  writ  by  them  to  be  made ;  which  inquisition,  under  the 
hands  and  seals  of  the  said  jurors,  as  well  as  under  my  hand  and 
seal,  is  hereto  annexed. 

Dated     189  A.  B.,  Sheriff  of      county. 

STo.  256. 

CERTIFICATE   OP   SERVICE  OF  A  JUDGE'S   ORDER  UNDER  PROCEED- 
INGS SUPPLEMENTARY  TO  THE  EXECUTION. 
See  §  664. 
County  of        ss.     I  certify  that  on  the         day  of         18  I 

served  the  within  order  upon  the  within  named  defendant  in 
in  said  county,  by  delivering  to  him  personally  a  copy  thereof,  and 
at  the  same  time  showing  him  the  within  original  order. 

A.  B.,  Sheriff. 

No.  257. 

RETURN   TO    PRECEPT    FOR    SUMMONING    A   JURY    IN    A    CASE    OF 

LUNACY. 
The  execution  of  the  within  precept  will  appear  by  the  panel  of 
jurors  hereto  annexed.  A.  B.,  Sheriff. 
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*MrO.    258.  ^^r^rr 

[*597 

PANEL  OF  JURORS  TO  BE  ANNEXED  TO  PRECEPT. 

Panel  of  jurors  summoned  by  me,  under  and  pursuant  to  the 
annexed  precept. 

A.  B.,  Sheriff. 
A.  K.,  farmer,  of  D. 
C.  D.,  mechanic,  of  E.,  &c. 

No.  259. 

AFFIDAVIT  OF  SUMMONING  JURY  IN  PLANK  ROAD  CASE. 

See  §  679. 

County  of  ss.     A.  B.,  the  sheriff  of  county,  to  whom 

the  within  precept  was  delivered  for  service,  deposeth  and  saith, 
that  the  following  jurors  therein  named,  to  wit  :  were  each 
duly  personally  served  by  liim  to  appear  as  such  jurors  at  the 
time  and  place,  and  for  the  pi^rposes  in  the  said  precept  named,  at 
least  four  days  before  the  day  therein  specified  for  hearing  ;  and 
that  the  following  jurors,  to  wit  :  were  in  like  manner  duly 
served  by  him,  by  leaving  at  their  respective  places  of  residence, 
a  written  notice  containing  the  substance  of  the  within  precept ; 
and  that  the  distance  actually  and  necessarily  traveled  by  me  in 
making  the  said  service,  was  miles. 
Subscribed  and  sworn  before  me 

this     day  of  A.  B. 

No.  260. 

RETURN  TO  PRECEPT  FOR  SUMMONING  A  JURY  IN  A  CASE  OF 

FORCIBLE   ENTRY. 
See  §  684. 
(The  same  as  Nos.  257,  258.) 

No.  261. 

CERTIFICATE  OF  SERVICE  OF  NOTICE  OF  ISSUING  THE  PRECEPT. 

See  §  682. 
I  certify  that  on  the  day  of  I  served  a  notice  of  which 

the  within  is  a  cot^j,  upon      by  delivering  the  same  to  (liim  per- 
sonally ',)  (or,  if  he  cannot  be  found,  "  by  delivering  the  same  to 
his  wife,  upon  the  premises  therein  mentioned,  the  said 
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jurqn-i  not  being  found  ;  ")  *  or,  if  there  is  no  person  on  the 

premises  on  whom  the  same  can  be  served,  "by  affixing  the 
same  on  the  outer  door  of  the  house,  the  said  not  being  found, 
and  there  being  no  person  on  the  within  premises  upon  whom 
such  service  could  be  made  ;  ")  (or,  if  there  be  none,  "  by  affixing 
the  same  upon  the  fence  on  said  premises,  on  the  public  highway, 
being  the  most  public  and  suitable  place  on  the  premises,  the  said 
not  being  found,  and  there  being  no  person  on  the  premises  on 
whom  service  could  be  made,  and  there  being  no  house  thereon.") 

A.  B.,  Sheriff. 

TSo.  262. 

CERTIFICATE   OF  SERVICE   OP  A  SUMMONS    IN   SUMMARY  PROCEED" 
INGS  TO  OBTAIN  POSSESSION  OF  LANDS. 
See  §  690. 
I  certify  that  on  the  day  of  I  served  the  within  sum- 

mons upon  the  within  by  delivering  to  him  a  true  copy  thereof, 
and  at  the  same  time  showing  him  the  original  summons. 

A.  B.,  Sheriff. 

ITo.  263. 

"WHERE   THE  TENANT   IS   ABSENT. 

I  certify  that  on  the  day  of  18       I  served  the  within 

summons  by  delivering  and  leaving  a  copy  thereof  with  the  wife 
of  said  at  his  last  place  of  residence,  he  being  absent  therefrom, 
and  such  residence  being  in  the  same  town  with  the  demised 
premises. 

A.  B.,  Sheriff. 

ITo.  264. 

WHERE  NO  PERSON  POUND  AT  TENANT'S  RESIDENCE. 

I  certify  that  on  the  day  of  18       I  served  the  within 

summons  by  delivering  and  leaving  a  copy  thereof  with  C.  D.,  a 

person  of  mature  age  residing  on  the  demised  premises,  the  said 

being  absent  from  his  place  of  residence,  and  no  pereon  of 

mature  age  being  found  thereat  on  whom  to  make         service. 

A.  B.,  Sheriff. 

No.  265. 

WHERE   THE   PREMISES   ARE   NOT   IN  SAME   TOWN  WITH   TENANT. 

I  certify  that  on  the  day  of  18       I  served  the  within 
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*  summons  by   delivering  to    and  leaving   with   C.  D.,  a  r^rraq 
person  of  mature  age  residing  on  the  demised  premises,  the 
tenant  being  absent  from  his  place  of  residence  and  the  'demised 
premises  not  being  in  the  same  town  (or  city.) 

A.  B.,  Sheriff. 

ITo.  266. 

"WHERE   NO   PERSON   RESIDES    ON   THE   PREMISES. 

I  certify  that  on  the  day  of  189     I  served  the  within 

summons  by  delivering  to  and  leaving  a  copy  thereof  with  C.  D.,  a 
person  of  mature  age,  a  clerk  in  the  store  on  the  demised  premises 
the  tenant  being  absent  from  his  place  of  residence,  and  said 
premises  not  being  in  the  same  town  with  the  said  residence  and 
no  person  residing  on  the  premises. 

A.  B.,  Sheriff. 

No.  267. 

"WHERE   NO   PERSON   FOUND   ON   THE   PREMISES. 

I  certify  that  on  the  day  of  189     I  served  the  within 

summons  by  affixing  a  copy  thereof  on  the  front  door  or  conspicu- 
ous part  of  the  demised  premises,  the  tenant  having  no  place  of 
residence  in  the  county  and  no  person  residing  on  the  premises  or 
employed  in  any  business  upon  the  premises. 

A.  B.,  Sheriff. 

ITo.  268. 

RETURN   TO   A   PRECEPT   FOR   A   JURY   IN   SUCH    CASE. 
See  §  691. 
I  have  summoned  the  several  jurors  named  in   the  within   pre- 
cept, to  appear  at  the  time  and  place  within  mentioned  ;  the  said 
were  summoned  personally,  and  the  said         who  could   not 
be  found,  were  summoned  by  leaving  at  their  respective  residences, 
■with  persons  thereat  of  proper  age,  a  notice  that  they  had  been 
nominated  as  such  jurors,  and  the  time  and  place  at  which  they 
were  required  to  attend. 

A.  B..,  Sheriff. 

No.  269. 

RETURN    OF   SERVICE   OF   ORDER  UPON   A   DEFAULTING   JUROR  TO 

SHO"W   CAUSE. 
See  §  696. 

I  certify  that  on  the  day  of  I  served  the  within  order 

44 
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*6001  "P°'^  **^^^  within  named       by  delivering  to  him  personally 
a   copy  thereof,  and  at  the  same  time  showing   him   the 
within  original  order. 

A.  B.,  Sheriff. 

TSfo.    270. 

BBTTJRN  TO  PROCESS  Or  DISTRICT  ATTORNEY  POK   COLLECTION   OP 

PINES. 
See  §  700. 

I  have  made  the  sum  of  directed  to  be  collected  of  the  withia 
named  besides  my  fees,  and  have  paid  the  same  to  the  county 

treasurer.  The  within  having  no  goods  or  chattels  in  my  county, 
whereof  I  could  make  the  amount  of  the  within  fine  imposed  upon 
him,  I  have  committed  him  to  the  jail  of  the  county,  where  he  now 
remains.  I  cannot  find  any  goods  or  chattels  of  the  said  in  my 
county,  whereof  I  can  make  the  amount  of  the  fine  imposed  upon 
him,  or  any  part  thereof,  nor  can  I  find  the  said         in  my  county. 

A.  B.,  Sheriff. 

No.  271. 

RETURN  TO  "WARRANT  OP  COUNTY  TREASURER  AGAINST  A  DELIN- 
QUENT  COLLECTOR. 
See  §§  704,  765. 

I  have  made  the  sum  of  upon  the  within  warrant,  exclusive  of 
my  fees ;  and  the  within  collector  has  no  goods  or  chattels,  lands 
or  tenements  within  my  county,  whereof  I  can  make  the  remainder 
of  the  moneys  mentioned  in  the  within  warrant. 

Dated     18  A.  B.,  Sheriff. 

No.  272. 

RETURN  TO  WARRANT  FOR  COLLECTION  OP  UNPAID  TAXES. 

See  §§  707,    Ac. 

I  have  collected  the  amount  directed  to  be  collected  of  the  within 

named  C.  D.,  E.  F.,  and  G.  H.,  and  I  can  find  no  property  whereof 

to  make  the  amount  directed  to  be  collected  of  the  within  J.  K. 

Dated  A.  B.,  Sheriff. 

No.  273. 

GERTIPICATE  OP  SERVICE  OP  NOTIFICATION  OP  THE  COMPTROLLER. 

See  §  716. 
County  of  ss.  I  certify  that  on  the  day  of 
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189     I  *served  the  within    notification   upon  the   within  p^^„^ 
named       by  delivering  to  him  personally  a  copy  thereof.        '■ 

A.  B.,  Sheriff. 
ITo.  274t. 

THE  SAME  WHERE  THE  PAHTY  IS  ABSENT. 
See  §  716. 
County  of  ss     I  certify  that  on  the  day  of 

189     I  served  the  within  notification  upon  the  within  named 
by  leaving  a  copy  thereof  with  his  wife,  at  his  usual  place  of  abode, 
he  being  absent  therefrom. 

A.  B.,  Sheriff. 

No.  275. 

EETUBK   TO  WARRANT   OF   COMPTROLLER   AGAINST    DEFAULTING 
CANAL  COLLECTOR. 

See  §  717. 
I  have  made  the  amount  of  the  within  warrant  of  the  goods  and 
chattels  of  C.  D.  and  E.  F.,  the  surety  of  the  within  G.  H.,  he 
having  no  goods  or  chattels,  lands  or  tenements  whereof  I  could 
make  the  amount  of  any  part  thereof. 

A.  B.,  Sheriff. 

Ko.  276. 

NOTICE  OF   SALE   OF   DISTRESS. 
See  §§  722,  &c. 

Sheriff's  Sale. 
By  virtue  of  a  distress,  I  shall  expose  for  sale,  as  the  law  directs, 
at        in,  &c.,  the  following  described  property,  to  wit : 

A.  B.,  Sheriff. 

No.  277. 

INVENTORY  AND  APPRAISAL  OF  DISTRESSED  PROPERTY. 
See  §§  722,  &c 

Inventory  and  appraisal  of  goods  and  chattels  seized  by  the 
sheriff  of  county,  under  and  by  virtue  of,  in,  &c.,  made  by 

the  undersigned,  three  disinterested  freeholders  of  the  said  town  of 
upon  oath,  to  wit : 
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*One  bay  horse,  value,  &c.,  &c.  f  50 


*602]       ^      , 
-•       Dated 


A.  B.  ) 
C.D.J 
E.  F.  ) 


Appraisers. 


We  certify  that  the  foregoing  is  a  just  appraisal  of  the  property 
within  described,  appraised  by  us  at  the  instance  of  sheriff 
of     county,  this        day  of        189 

A.B.I 

C.  D.  >  Appraisers. 

E.  F.  ) 

Jto.  278. 

PEOOP  OP  POSTING  NOTICE  OP  SALE. 
See  §  722,  &c. 
County  of        ss.     A.  B.,  being  duly  sworn,  deposeth  and  saith, 
that  on  the         day  of        189     he  posted  in  three  public  places  in 
the  town  of        in  said  county,  a  notice  of  sale,  of  which  the  fore- 
going (or  annexed)  notice  is  a  true  copy. 
Subscribed  and  sworn  before  me 

this     day  of    189  A.  B. 

No.  279. 

APPIDAVIT  OP  OFPIOBE  MAKING  THE  DISTRESS. 
See  §  733. 
County  of        ss.     A.  B.,  being  sworn,  saith,   that  he   is  the 
sheriff  of  said   county ;   that    the    property   mentioned    in  the 
annexed  inventory  and  affidavit  was  distrained  by  this  deponent 
under  and  by  virtue  of        that  the  amount  of  the  penalty  was 
that  the  property  sold  for  the  sum  of        that  I  have  paid 
the  said  penalty  out  of  the  proceeds ;  that  I  have  retained  the 
expenses  of  the  appraisal,  certificate,  notice,  proof  and  affidavits, 
and  of  the  filing  of  the  same,  amounting  to         and  that  the  surplus, 
being  the  sum  of         I  have  this  day  paid  to  the  county  treasurer. 
Subscribed  and  sworn  before  me. 
this     day  of 

No.  280. 

APPEAISAL  OP  WEECKED  PEOPEETY. 
See  §  736. 

State  of  New  Yoek,  ) 
County  of  J     ■ 

We,  the  undersigned,  at  the  instance  of  the  sheriff  of        county, 
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*do  appraise  the  wrecked  property  hereafter  mentioned,  as  r*f.f)q 
follows,  to  wit :  '■ 

One  sloop  named         lying  at         in  said  county,  at     $ 

Her  anchor, 

Sails, 

Load  of  damaged  wheat, 


Dated    189 


A.  B.,  )   . 

Q  -pj    >  Appraisers. 

A.  B.,  Sheriff. 


No.  281. 

NOTICE  OF  WRECKED  PROPERTY. 
See  §  738. 
To  all  whom  it  may  concern  : 

Notice  is  hereby  given,  that  the  undersigned  has  this  day  taken 
into  his  possession  at  in  said  county,  a  sloop  named         of 

one  iron  anchor  and  two  sails.  Said  sloop  is  loaded  with 
wheat  now  in  a  damaged  condition  ;  that  said  vessel  and  other 
property  are  now  at  the  said  and  that  the  wheat  is  in  a 

damaged  condition,  being  wet  and  beginning  to  heat,  &c. 
Dated    189 

A.  B.,  Sheriff  of    county. 

No.  282. 

PETITION   FOR    SALE   OF   DAMAGED   PROPERTY. 

See  §  724. 

To  the  Hon.  County  Judge  of  county : 

The  undersigned,  sheriff  of  said  county,  has  this  day  taken 
possession  of  a  sloop,  named  iron  anchor,  two  sails,  and  wheat 
in  the  hold,  in  a  damaged  condition  ;  that  he  has  caused  the  same 
to  be  appraised  by  two  disinterested  persons,  a  copy  of  which 

appraisal  is  hereto  annexed,  and  that  he  has  given  the  notice  of 
such  wrecked  property,  required  by  law  in  such  cases  ;  that  said 
wheat  is  in  a  damaged  state,  and  unless  it  is  worked  up  soon  will 
spoil ;  he  therefore  prays  that  the  same  may  be  sold  as  in  such 

case  is  provided. 

A.  B.,  sheriff  of  said  county. 

County  of  ss.     A.  B.,  sheriff  of  said  county,  being  sworn 

* 
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*fi041  *^^y'''  t^^'''*  the  foregoing  petition  is  true  to  the  best  of  his 

knowledge  and  belief. 
Subscribed  and  sworn  before  me 
this     day  of  189 

C.  D.,, County  Judge  of     county. 

No.  283, 

NOTICE  OP  ELECTION  TO  BE  PUBLISHED  AND  SERVED. 

See  §  763. 

Election  Notice. 

Sheriff's  Office, 
County  of 

Notice  is  hereby  given,  pursuant  to  the  statutes  of  this  state,  and 
of  the  annexed  notice  from  the  secretary  of  state  (or,  order  of  the 
board  of  county  canvassers,  or  proclamation  of  the  governor)  that 
the  general  election  in  this  state  (or,  a  special  election  for  said 
county)  will  be  held  in  this  countj'-  on  the  Tuesday  succeeding  the 
first  Mondaj''  of  November  next ;  at  which  election,  the  officers 
named  in  the  annexed  notice)  or,  order,  or  proclamation)  will  be 
elected. 

A.  B.,  Sheriff. 
(Annex  copy  notice,  order  or  proclamation.) 

No.  284. 

PROOF  OF  SERVICE  OF  A  CITATION  TO  ATTEND  THE  PROBATE  OF  A 

"WILL. 
See  §§  39,  774. 

County  of        ss.     C.  D.,  being  sworn,  says,  that  on  the 
day   of  18  he   served   the   within   citation   upon   the  within 

named  by  delivering  to  him  a  copy  thereof,  and  at  the  same 

time  showing  him  the  within  original  citation,  at         in  said  county ; 
(or,  if  he  cannot  be  found,  say,  "  by  leaving  a  copy  thereof  on  the 

day  of         18     at  the  place  of  residence  of  the  said 
in  the  town  of  with  the  mother  of  said  with  the 

request  to  deliver  the  same  to  said         as  soon  as  might  be ;  and 
that  this  deponent  has  since  learned  that  said  did  on  or  about 

return  to  his  said  residence,  where  the  said  copy  was  left 
for  him,  as  aforesaid." 
Subscribed  and  sworn  before  me 

this  day  of  C.  D. 

A.  B.,  Surrogate. 

• 
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*No.  285.  [*605 

PROOF  OF  SERVICE  OF  CITATION  ON  EXECUTOR  OR  ADMINISTRATOR 

TO  ANSWER  CHARGES. 

See  §  774. 

County  of  ss.     I  certify  that  on  the  day  of         18 

I  served  the  within  citation  on  the  within  named         by  delivering 

to  him  personally  a  copy  thereof,  and  at  the  same  time  showing  him 

the  within  original  citation  (or  if  he  shall  have  absconded,  say,  "  by 

leaving  a  copy  thereof  at  his  place  of  residence,  with  his  wife, 

he  having  absconded  from  the  county,")  A.  B.,  Sheriff. 

ITo.  286. 

PROOF  OF  SERVICE  OF  A  CITATION  UPON  A  GUARDIAN  TO  ANSWER 

CHARGES. 

See  §  772. 

If  he  can  be  found,  the  proof  of  service  is  the  same  as  the  last. 

If  he  has  absconded  or  concealed  himself  so  that  he  cannot  be 
personally  served,  say,  "by  leaving  a  copy  thereof  with  at 

his  last  place  of  residence,  he  having  absconded  from  the  county 
(or  concealed  himself)  so  that  personal  service  could  not  be  made 
upon  him." 

No.  287. 

NOTICE  TO  SHERIFF  TO  RETURN  PROCESS. 
See  §  799. 

(Title  of  action.) 

To  Sheriff  of  county : 

Sir :  You  are  hereby  notified  to  return  the  summons  and  com- 
plaint (judge's  order,  &c.,  or  execution,)  delivered  to  you  for  ser- 
vice in  this  cause,  within  ten  days  after  the  service  of  this  notice, 
or  show  cause  at  a  special  term  of  this  court  to  be  held  at  the  court 
house  in  the  on  the  day  of  at  the  opening  of  the 

court,  why  an  attachment  should  not  issue  against  you  for  neglect 
thereof,  with  costs  of  such  motion.     Dated, 

Yours,  &c., 

A.  B.,  Attorney  for  Plaintiff. 

No.  288. 

PROOF  OF  SERVICE  OF  NOTICE  TO  RETURN  PROCESS. 

(Title  of  action.) 

County  of  ss.     A.  B.,  being  sworn,  deposeth  and  saith,  that 
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*finfil   *^^  ^^^  ^^-^  *^^  ^^     ^^  served  a  notice,  of  which 

the  aiinexed  is  a  copy,  on  the  within  named         sheriff  of 
county,  by  delivering  the  same  to  him  personally  (or  if  he  cannot 
be  found,  "  by  leaving  the  same  in  his  office  during  the  hours  the 
same  is  by  law  required  to  be  kept  open,  no  person  being  present 
therein.") 

Or,  I  admit  service  of  a  notice  of  which  the  within  is  a  copy,  this 

day  of  18 

C.  D.,  Sheriff. 
No.  289. 

AFFIDAVIT   OF   DELIVERY   OF    EXECUTION   TO   THE   SHERIFF. 

(Title  of  action.) 

Coiinty  of  ss.     A.  B.,  being  sworn,  says,  that  he  is  the 

attorney  for  the  plaintiff  in  this  action  ;  that  judgment  was  per- 
fected and  the  roll  thereof  filed  in  the  clerk's  office  of  county, 
on  the  day  of  18  for  dollars  and  cents, 
damages  and  costs,  and  a  transcript  thereof  was  filed  and  the  judg- 
ment docketed,  in  the  clerk's  office  of  county,  on  the  day  of 
as  this  deponent  is  informed  and  believes  ;  that  execution  in 
due  form  of  law  was  duly  issued  thereon  to  the  sheriff  of  said  last 
mentioned  county,  by  which  said  sheriff  was  commanded  to  make 
the  said  sum  of  with  interest  and  his  fees,  and  to  return  such 
execution  to  the  office  of  the  clerk  of  county,  within  sixty  days 
after  the  receipt  thereof  by  him,  the  said  sheriff;  and  that  the  same 
was  received  by  said  sheriff  for  execution  on  the  day  of  as 
this  deponent  is  informed  and  believes.  That  this  deponent  has 
made  inquiries. at  the  office  of  the  clerk  of  county  for  said  exe- 
cution, and  that  he  has  learned  that  although  the  time  for  returning 
said  execution  has  expired,  said  execution  has  not  been  returned  ; 
and  that  the  said  judgment,  nor  any  part  thereof,  has  not  been  paid 
to  the  plaintiff  ;  but  that  the  whole  remains  due  and  unpaid  ;  and 
that  the  said  sheriff  is  in  default  in  not  returning  the  said  execution, 
and  in  not  paying  over  the  said  moneys. 
Sworn  before  me  this 

day  of     189 

No.  290. 

PROOF  OF  SERVICE  OF  NOTICE  TO  RETURN  AN  EXECUTION  AND 
OF  SERVICE  OF  AFFIDAVIT  OP  DELIVERY  THEREOF,  ON  THE 
SHERIFF. 

(Title  of  action.) 

County  of  ss.     A.  B.,  being  sworn,  says,  that  on  the 
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*day  of  he  served  the  foregoing  notice  and  affidavit  on  r^f-r^n 
the  above  named  sheriff  of         county,  by  delivering 

copies  thereof  to  him  personally  (or  if  he  cannot  be  found,  "  by 
leaving  copies  thereof  with  C.  D.,  a  clerk  in  the  ofBce  of  said 
sheriff),  during  the  hours  in  which  said  office  is  required  by  law  to 
be  kept  open,  the  said  being  then  absent  therefrom." 

No.  291. 
PROOF  THAT  THE  EXECUTION  HAS  NOT  BEEN  EETUENED. 

(Title  of  action.) 

County  of         ss.     A.  B.,  being  sworn,  says,  that  on  the 
day  of         18    he  made  diligent  search  of  the   files  of  the  office   of 
the  clerk  of  the  county  of         in  the  place  where  executions  are 
kept  therein,  and  that  the  execution  in  this  action,  directed  and 
delivered  to  the  sheriff         of         county,  on  the     -       day  of 
cannot  be  found  on  said  files  on  such  search ;  and   this  deponent 
verily  believes  that  such  execution  has  not  been  returned  to  said 
office. 
Subscribed  and  sworn  before  me 

this     day  of     18  A.  B. 

STo.  292. 

THE  SAME  IN  ANOTHER  FORM. 

(Title  of  action.) 

County  of         ss.     A.  B.,  be'ng  duly  sworn,  deposeth  and  saith, 
that  on  the  day  of  he,  this  deponent,  made  inquiry  at 

the  office  of  the  clerk  of  county,  for  the  execution  issued  in 

said  action  to  the  sheriff  of  county,  on  the         day  of    18 

and  returnable  to  said  office ;  and  that  this  deponent  was  informed 
by  said  clerk  (or  by  a  clerk  therein)  after  search,  that  such  exe 
cution  had   not  been  returned  to  said  office  ;  and  this  depoaent 
verily  believes  that  such  execution  has  not  been  returned  to  said 
office. 

Subscribed,  &c. 

No.  293. 

OEDEE  FOE  AN  ATTACHMENT. 

At  a  special  term  of  the  supreme  court,  held  for  the 
state  of  New  York,  at  the         in  the         on  the         day  of     189 
Present, 

Hon.         Justice. 

(Title  of  action.) 

On  reading  and  filing  the  affidavit  of        showing 


698  FORMS    FOR    SHERIFFS. 

*rfl81   *''^®  delivery  of  an  execution  in  tliis  cause  to         the  sheriff 
of  county,  notice  to  return  the  same,  and  of  this  mo- 

tion, and  due  process  of  service  of  the  same  on  such  sheriff, 
together  with  an  affidavit  showing  that  such  execution  had 
not  been  returned,  according  to  the  command  thereof ;  and 
on  motion  of  Mr.  of  counsel  for  the  plaintiff,  no  one 

appearing  to  oppose,  it  is  ordered  that  an  attachment  issue  against 
the  said  sheriff  of  county,  returnable  before  this  court  on 
the  day  of  at  the  in  the  at  the  opening  of  the  court ; 
also,  that  said  sheriff  pay  to  said  plaintiff's  attorney  ten  dollars, 
costs  of  this  motion. 

If  the  attachment  is  against  the  present  sheriff,  it  should  be 
directed  to  the  coroners  of  the  county ;  or  to  one  of  them  by  name. 
If  the  attachment  is  against  the  late  sheriff,  it  is  to  be  directed  to 
the  present  sheriff,  and  not  to  the  coroner.  If  tlie  attachment  is 
against  the  coroner  for  not  returning  the  attachment,  it  is  directed 
to  elisors,  to  be  appointed  by  the  court.  If  against  either  the 
sheriff  or  coroner,  for  not  returning  the  first  attachment,  the  in- 
dorsement and  allowance  is  as  follows  : 

(Title  of  action.) 

Issued  against  the  said  for  not  returning 

a  certain  attachment  directed  and  delivered  to  him  against         for 
contempt ;  and  the  said         is  not  to  be  discharged  on  bail  or  in 
any  other  manner,  but  by  order  of  the  court. 
Dated    18 

C.  H.  D.,  Justice  of  Supreme  Court. 

No.  294. 

ATTACHMENT  FOR  NOT   RETURNING  AN   EXECUTION. 
See  §  805. 
The   People  of  the   State  of  New  York,  to  the  coroners  of  the 
county  of : 

(l.  s.)  We  command  you  that  you  attach     sheriff  of 

our  county  of         so  that  you  have  him  before  our  justices  of 
our  supreme  court  of  judicature,  at     the     on  the,  &c.,  to  answer 
for  certain  trespasses  and  contempts  done  and  committed  in  our 
court  before  our  justices  thereof ;  and  have  you  then  there  this 
writ. 

Witness  Hon.  one  of  the  justices  of  the  supreme  court,  the 

day  of         at,  &c.  J.  B.  Clerk. 

A.  B.  Attorney. 
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*(Enclorsed  on  the  writ.) 

Supreme  Court.  '• 

The  People  of  the  State  of  New  York,  ex.  rel.  C.  D. 
against 
C.  D.,  Sheriff  of       county. 

A.  B.,  Attorney. 
Attachment  returnable  the         day  of        at,  &c. 
Issued  by  special  order  of  the  court,  for  not  returning  an  execu- 
tion in  favor   of   E.  F.  against  G.  H.,  for         dollars   and  costs, 
issued  and  directed  and  delivered  to  the  said         as  the  sheriff  of 
county. 
Let  the  said         be  held  to  bail  in  the  sum  of         dollars. 

C.  H.  D.,  Justice  of  the  Supreme  Court. 
No.  295. 
BOND   TAKEN   ON   ARREST   ON   ATTACHMENT. 
See  §  806. 
(Penal  part  as  No.  13.     The  penalty,  tlie  amount  mentioned  in 
the  order  or  allowance  indorsed  on  the  writ.) 

The  condition  of  the  above  obligation  is  such,  that  if  the  above 
bounden  (late)  sheriff  of  the  county  of  shall   appear 

before  the  justice  of  the  supreme  court  of  this  state,  at  a  special 
term  thereof  to  be  held  at  the  court  house  in         in  the  county  of 
on  the         day  of  and  abide  the  order  and  judgment 

of  the  court  on  the  attachment  issued  against  the  said         for  not 
returning  an  execution  in  favor  of         against  then  this  obli- 

gation to  be  void,  otherwise  to  remain  in  full  force. 
Sealed  and  delivered 

in  the  presence  of  (l.  s.) 

(L.S.) 
(L.  S.) 

(To  be  signed  and  affidavit  of  justification  and  certificate  of 
acknowledgment  as  Nos.  100,  101.) 

Xo.  296. 

RETURN   TO   THE   ATTACHMENT. 

I  have  arrested  the  within  defendant,  and  have  taken  from  him 
a  bond  in  the  penalty  marked  on  the  writ,  with  as  his  surety, 
and  return  the  same  herewith.     Dated     189 

A.B.,  Sheriff, 
(or  Coroner.) 


700  FORMS    FOli    SHERIFFS. 

*610]  *No.  297. 

INTERROGATORIES    TO    THE   SHERIFF. 

(Title  of  action.) 

Interrogatories  to  be  administered  to  the  sheriff  of  the  county  of 

touching  a  complaint  against  him  in  not  returning  a  certain 

execution  against  property,  issued  out  of  the  said  court  in  favor  of 

plaintiff  and  against  defendant,  (or  a  certain  summons 

and  complaint,  judge's  order,  &c.) 

First  interrogatory:  Did  you  or  not,  in  person  or  by  deputy,  or 
otherwise,  at  any  and  at  what  time,  receive  for  service  a  certain 
execution  to  you  directed  as  sheriff  of   the  county  of         wherein 

was  plaintiff,  and         defendant,  tested  on  the         day  of 
and  returnable  within  sixty  days  from  its  receipt  by  you  ? 

Second  interrogatory :  Did  you  at  any  and  what  time,  receive 
anj"-  and  what  notice  to  return  such  execution  ?  and  state  the  pur- 
port of  that  notice  ? 

Third  interrogatory  :  Did  you  execute  or  serve  the  said  writ :  If 
yea,  when  and  where,  particularly  ? 

Fourth  interrogatory :  Have  you  or  have  you  not  returned  that 
execution,  and  if  yea,  when  and  where,  in  particular  ;  and  if  nay, 
why  have  you  not  returned  the  same  ? 

A.  B.,  Attorney  for  Plaintiff. 

No.  298. 

ANSWER    OF    THE   SHERIFF    TO    INTEBROGATOEIES. 

(Title  of  action.) 

The  answer  of  sheriff  of  to  the  interrogatories  hereto  annexed 
filed  in  this  action,  upon  the  return  of  the  attachment  herein : 

To  the  first  interrogatorj',  he  answereth  and  saith,  that  he 
received,  by  his  deputy,  as  he  is  informed  and  believes,  the  execu- 
tion mentioned  in  the  first  interrogatory  hereto  annexed,  on  or 
about  the,  &c. 

To  the  second  interrogatory,  he  answereth  and  saith,  that  on  or 
about  the  day  of  he  was  served  with  a  notice  to  return  the 
said  execution,  within  ten  days  thereafter,  or  show  cause  why  an 
attachment  should  not  issue  against  him ;  and  pay  the  costs  of  the 
motion. 

To  the  third  interrogatory,  he  answereth  that  he  has  not. 

To  the  fourth  interrogatory,  he  says  that  the  said  execution  was 
delivered  to  one  C.  D.,  a  deputy  of  this  deponent,  as  he  is  informed 
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*  and  believes,  and  not  to  this  deponent ;  that  he  never  had  r*gi  i 
information  of  said  execution  until  on  or  about  the 
day  of  ;  that  said  deputy,  at  the  time  he  received  said  execu- 

tion, was  instructed  and  directed  by  A.  B.,  the  attorney  for  the 
plaintiff  iu  this  action,  as  this  deponent  is  informed  and  believes 
true,  of  the  time  and  place  and  manner  of  executing  said  writ ; 
that  said  deputy  was  authorized  and  instructed  to  depart  from  the 
regular  course  of  proceeding  upon  the  execution  of  such  process, 
and  that  he  did  so  depart  from  the  regular  course  of  proceeding 
on  such  execution,  and  thereby  this  deponent  became  and  was 
released  from  all  responsibility  of  and  concerning  the  execution  of 
the  said  process  ;  and  the  said  deputy  thereby  became  and  was  the 
agent  of  said  plaintiff  in  the  execution  of  such  process ;  that  before 
this  deponent  was  notified  to  return  said  execution,  said  deputy 
had  absconded  and  had  carried  off  said  execution,  and  that  the 
same  cannot  be  found,  so  that  return  thereto  may  be  made  by 
this  deponent,  if  it  be  proper  that  this  deponent  should,  under  the 
circumstances,  make  return  to  such  process. 
Subscribed  and  sworn  before  me 

this         day  of  A.  C. 

■So.  299. 

CEETIFICATE   THAT   DEFENDANT  IS  IMPRISONED. 

(Title  of  action.) 

I  do  certify  that  the  above  named  defendant 
is   a  prisoner   confined  within  the   jail  of  the  county  of  in 

execution,  at  the  suit  of  the  above  named  plaintiff,  by  virtue  of  an 
execution  against  the  body,  issuing  out  of  this  court,  (or  if  out  of 
any  other  court,  specify  such  court,)  and  lodged  in  my  office 
against  him,  whereby  I  am  directed  to  levy  and  receive  the  sum 
of         doUars  and         cents,  with  interest  and  my  fees. 

Dated,  &c. 

A.  B.,  Sheriff  of     county. 

JXo.  300. 

CERTIFICATE   THAT   DEPENDANT   IS    IN   CUSTODY,  AND    THAT    NO 
EXECUTION   HAD   BEEN   DELIVERED. 

(Title  of  action.) 

I  certify  that  the  above  defendant  is  in  my  cus- 
tody in  the  jail  of  my  county,  on  surrender  made  by  his  bail  in 
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* 


612] 


this  action,  *  (or  on  a  voluntary  surrender)  on  the 


day  of  and  after  the  recovery  of  the  judgment  in  said 

action  ;  and  that  there  has  not  been  delivered  to  me  any  writ  of 
execution  in  said  action,  within  three  months  from  the  time  of 
such  surrender. 

Dated  A.  B.,  Sheriff  of     county. 

No.  301. 

AFFIDAVIT  OF  SHERIFF  WHEN  LIABLE  AS  BAIL,  TO  BE 

EXONBEATED. 

See  §  341. 
(Title  of  action.) 

County  of  ss.     A.  B.  being  sworn,  says,  that  he  is  the 

sheriff  of  said  county  ;  that  by  reason  of  the  refusal  or  neglect  of 
the  bail  taken  on  the  arrest  of  the  defendant  in  this  cause,  to 
justify  when  thereto  required  by  the  plaintiff's  attorney,  it  was 
and  is  claimed  by  the  plaintiff  herein,  that  this  deponent  became 
and  is  liable  to  the  said  plaintiff  as  bail  in  said  action  ;  (state  what 
has  been  done  and  present  state  of  action)  and  this  deponent 
further  says,  that  before,  &c.,  said  defendant  was  indicted  and 
tried  and  convicted  at  a  court  of,  &c.,  in  &c.,  of  felony,  and  sen- 
tenced to  the  state  prison,  and  that  said  defendant  has  been  com- 
mitted to  and  now  is  confined  in  the  state  prison  at  under  and 
pursuant  to  said  conviction  and  sentence,  (or,  that  before,  &c., 
said  defendant  died,  &c.) 

No.  302. 
CBETIFICATE  OF  SEEVICE  OF  A  SUBPCENA. 

See  §  182. 

County  of         ss.     I  certify  that  on  the  day  of         I  served 

the  within  subpoena  upon  the  within  named  by  delivering  to 

him  a  true  copy  thereof,  (or  a  ticket  containing  the  substance 
thereof,)  and  at  the  same  time  showing  him  the  within  original 
subpcena,  and  by  paying  (or  tendering)  to  him  the  sum  of  for 
his  fees  iu  going  to,  and  returning  from  the  place  designated  in 
said  subpoena,  and  for  one  day's  attendance  thereat.     Dated 

A.  B.,  Sheriff  of     county. 
(If  the  service  is  in  a  criminal  case,  omit  statement  relative  to 
the  payment  of  fees.) 

No.  303. 
EETUEN  OF  WAEEANT  UNDEE  NON-IMPEISONJNXENT  ACT. 
See  §  659. 
I  have   arrested  the   within  named   defendant,  and  at  the  same 
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time  *delivered  to  him  certified  copies  of  tlie  affi     vits  in  this  r^r.-,  q 
matter,  and  have  the  same  defendant  now  here  as  1  am 
within  commanded. 
Dated    189  A.  B.,  Sheri 

No.  304. 

AFFIDAVIT  OF  SUMMONING  JURORS  IN  PLANK  ROAD  CASE 

See  §  679. 
County  of         ss.     A.   B.,  sheriff  of  the  above  named  county, 
being  duly  sworn,  says  that  lie  summoned  the  jurors  named  in  the 
annexed  precept  at  the  times  and  in  the  manner  set  opposite  to 
their  names  respectively,  to  wit : 
C.  D.,  personally,  Jan.  2, 189 

E.  D.,  personally,  Jan.  2,  189 

F.  E.,  by  leaving  at  his  residence  a  written  notice  containing 
the  substance  of  a  precept  with  a  member  of  his  family  of  suitable 
age,  Jan.  3,  187  ,  he  not  being  found. 

G.  H.,  personally,  Jan.  3,  189  ,  &c.,  &c. 
Subscribed  and  s^vorn  before  me 

this     day  of     189 

No.  305. 

ANNUAL  REPORT  OF  MONEYS  RECEIVED  BY  SHERIFF. 
See  §  702. 
To  the  board  of  supervisors  of  the  county  of 
The  undersigned,  the  sheriff  of  the  said  county,  under  and  pur- 
suant to  the  provisions  of  chapter  404  of  the  laws  of  1863,  respect- 
fully reports  that  the  following  statement  contains  a  true  account 
of  all  the   moneys   received  by  him   on  account  of    any  fine  or 
penalty  or  other  matter  in  which  the  county  has  an  interest ;  and 
which  states  particularly  the  time   when  and  the  names  of  the 
persons  from  whom  such  moneys  have  been  received,  and  on  what 
account  the   same  has  been  received,  from  and  including  the  first 
day  of  November,  189     to  date ;  all  which  moneys  were  duly  paid 
over  without  any  deduction  for  costs  or  charges  in  collecting  the 
same  to  the  county  treasurer,  as  will  appear  by  the  receipts  hereto 
annexed. 

189  ,  Jan.  6,  Received  of  C.  D.,  on  account  of  a  fine  for        |10. 
"        Jan.  10,  Paid  to  county  treasurer 
Dated  Nov.  1,  189  . 

A.  B.,  Sheriff. 
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"*fi14T  *County,  ss.     A.  B.  being  duly  sworn  deposes  and 

says  that  the  foregoing  report  by  him  subscribed  contains 
according  to  his  best  information  and  belief  a  full  and  correct 
statement  of  all  the  moneys  received  by  him  on  account  of  any  fine 
or  penalty  or  other  matter  in  which  the  county  is  interested  from 
and  including  the  first  day  of  November  to  date,  and  how  the  same 
has  been  disposed  of. 

Subscribed  and  sworn  this  1st  day  of  A.  B. 

November,  189     before  me. 

No.  306. 

OATH  TO  ACCOUNTS   RENDERED  BY  SHERIFFS,  CORONERS,  OR   CON- 
STABLES TO  BOARD  OF  SUPERVISORS. 

See  §  1155. 

County  of  ss.     A.   B.,  being  duly  sworn,   says,  that  the 

items  of  the  annexed  account  are  correct,  and  that  the  disburse- 
ments and  services  charged  therein,  have  been  in  fact  made  and 
rendered,  and  that  no  part  thereof  has  been  paid  or  satisfied. 
Subscribed  and  sworn  before  me  A.  B. 

this     day  of     18 

PROCLAMATIONS  BY  CEIEE. 
No.  307. 

PROCLAMATION  ON  OPENING  THE  COURT. 
See  §§  151,  1163. 
Hear  ye,  hear,  ye,  hear  ye.     All  manner  of  persons  that  have  any 
business  to  do  at  this  court,  let  them  draw  near  and  give   their 
attendance  and  they  shall  be  heard. 

No.  308. 

FOR  THE  SHERIFF  TO  RETURN  PROCESS. 

Hear  ye,  hear  j'e,  hear  ye.     Sheriff  of  the  county  of 
Return  the  writs  and  precepts  to  you  directed  and  delivered  and 
returnable  here  this  day,  that  the  court  may  proceed  thereon. 

No.  309. 

BEFORE  CALLING  THE  GRAND  JURY. 

Hear  ye,  hear  ye,  hear  ye.  You  who  are  here  returned  to  inquire 
for  the  people  of  the  state  of  New  York  for  the  body  of  the  countj'' 
of         answer  to  your  names  at  the  first  call  and  save  your  fines. 
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*No.  310.  [*615 

FOR  BAIL  TO  PEODXJCE  THEIB  PEINCIPAL. 

Hear  ye,  hear  ye,  hear  ye.  C.  D.  and  E.  F.  Brmg  forth  A.  B., 
your  principal,  whom  you  have  undertaken  to  have  here  to-day, 
or  you  will  forfeit  your  recognizance. 


No.  311. 

FOR  THE  DISCHARGE  OP  A    PRISONER  AGAINST  WHOM  NO   BILL  IS 

POUND. 

Hear  ye,  hear  ye,  hear  ye.  If  any  man  can  show  cause  why 
A.  B.  should  stand  longer  bound,  (or  imprisoned,)  let  him  come 
forth  and  he  shall  be  heard,  for  he  stands  upon  his  discharge. 

No.  312. 

DISCHARGE. 

Hear  ye,  hear  ye,  hear  ye.     No  cause  being  shown  why  A.  B. 
should  longer  remain  in  custody  of  the  sheriff  of  the  county  of 
he  is  discharged. 

No.  313. 

POR  AN  ADJOURNMENT. 

Hear  ye,  hear  ye,  hear  ye.  All  manner  of  persons  who  have 
any  further  business  to  do  at  this  court,  may  depart  hence  and 
appear  here  again  to-morrow  morning  at  o'clock,  to  which  time 
this  Courtis  adjourned. 

No.  314. 

ON  OPENING  COURT  APTER  AN  ADJOURNMENT. 

Hear  ye,  hear  ye,  hear  ye.  All  manner  of  persons  who  have 
been  adjourned  over  to  this  hour,  and  have  any  further  business  to 
do  at  this  court,  may  draw  near  and  give  their  attendance  and  they 
shall  be  heard. 

No.  315. 

FOR  PINAL  ADJOURNMENT. 

Hear  ye,  hear  ye,  hear  ye.     This  court  is  adjourned  without 

day. 

■'  45 
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No.  316. 

ASSIGNMENT  OP  DISTRICTS  IN  WHICH  CORONERS  TO  ACT  IN  NEW 

YORK. 
See  §  911. 
City  and  county  of  New  York,  ss.     I,  the  mayor  of  the  said  city, 
in  pursuance  of  the  statutes  of  this  state,  relative  to  the  assign- 
ment of  the  districts  in  which  the  coroners  of  the  said  city  shall 
exercise  the  duties  of  their  office,  do  hereby  assign  the  several  sen- 
ate districts  of  the  said  city  to  the  following  persons,  who  were 
elected  such  coroners  at  the  last  general  election,  as  follows :  The 
senate  district  to  A.  B. ;  the         senate  district  to  C.  D. ;  the 
senate  district  to  E.  F. ;  and  the         senate  district  to  G.  H. 
Dated,  &c. 

A.  O.  H.,  Mayor  of  New  York. 

No.  317. 

SUBPOENA  EOK   WITNESS. 
See  §  952. 
The  People  of  the  State  of  New  York  to 

We  command  you  and  each  of  you,  that  all  business  and  excuses 
being  laid  aside,  you  be  and  appear  before  the  undersigned,  one  of 
the  coroners  of  the  county  of  at  on  the  at  in  the 

forenoon,  (or  forthwith)  to  testify  upon  an  inquest  then  and  there 
to  be  had  upon  the  body  of        deceased,  (or  upon  the  body  of  a 
person  whose  name  is  unknown)  and  hereof  fail  not  at  your  peril. 
Witness  the  hand  of  said  coroner  this         day  of        189 

A.  B.,  Coroner. 

No.  318. 

ATTACHMENT   AGAINST   A   WITNESS. 
See  §  [•.■)2. 

The  People  of  tlie  State  of  New  York,  to  the  Sheriff,  or  to  any 
Marshal  or  Constable  of  the  county  of 
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We  command  you  that  you  attach  and  bring  him  before 

the  *undersigned,  one  of  the  coroners  of  said  county,  at  ^^^._ 
in  said  county,  forthwith,  to  testify  upon  a  certain  inquest  '- 
(as  in  the  subpoena)  and  also  to  answer  all  such  matters  as  shall 
be  objected  against  him,  for  that  he  having  been  duly  subpcenaed 
to  attend  upon  such  inquest,  has  refused,  or  neglected  to  attend  in 
conformity  to  such  subpoena,  and  have  you  then  there  this  writ. 

Witness  the  hand  of  the  said  coroner  this         day  of     189 

A.  B.,  Coroner. 

No.  319. 

RETUEN   TO   THE   ATTACHMENT. 

I  have  arrested  the  v^ithin  named  and  have  him  in  my  custody 
now  here,  as  I  am  within  commanded.     Dated     189 

C.  D.,  Sheriff. 

No.   320. 

OATH  TO  THE  FOREMAN  OF  JURY. 

You  do  swear  that  you  will  well  and  truly  inquire  how  and  in 
what  manner  and  when  and  where,  the  person  lying  here  (or 
whose  body  you  have  just  viewed,  as  the  case  may  be,)  came  to 
his  death  (or  was  wounded)  and  who  such  person  was,  and  into 
all  the  circumstances  attending  such  death  (or  wounding)  and  by 
whom  the  same  was  produced ;  and  that  you  will  make  a  true 
inquisition  thereof,  according  to  the  evidence  offered  to  you,  or 
arising  from  the  investigation  of  the  body :  so  help  you  God. 

No.  321. 

OATH   TO   THE   JURORS. 

The  same  oath  which  A.  B.,  the  foreman  of  this  inquest  hath  on 
his  part  taken,  you  and  each  of  you  do  now  take,  and  shall  well 
and  truly  observe  and  keep  on  your  part :  so  help  you  God. 

No.  322. 

OATH   TO  WITNESS. 

The  evidence  you  shall  give  upon  the  inquest  touching  the 
death  (or  wounding)  of  (or  of  the  person  whose  body  has  been 
viewed)  shall  be  the  truth,  the  whole  truth,  and  nothing  but  the 
truth :  so  help  you  God. 
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*Jllo.  323. 

*618] 

OATH  TO  INTERPRETER. 

You  shall  truly  interpret  to  the  witness  the  oath  that  shall  be 
administered  to  him,  upon  this  inquest ;  and  shall  also  truly  inter- 
pret between  the  coroner,  the  jury  (and  the  counsel)  and  the 
witness :  so  help  you  God. 

No.  324.  . 

INQtnSITION. 
See  §  949. 

State  of  New  York,  (  ^^ 
County  of  \ 

Inquisition  taken  at,  &c.,  on,  &c.,  before  one  of  the  cor- 

oners of  said  county,  upon  view  of  the  body  of  (or  person 

unknown)  then  and  there  lying  dead  (or  wounded)  upon  the  oath 
of  E.  F.,  G.  H.,  J.  K.,  &c.,  good  and  lawful  men  of  the  said  county, 
who  being  duly  summoned  and  sworn  to  inquire  into  all  the  cir- 
cumstances attending  the  death  (or  wounding)  of  the  said  (or 
person  unknown)  and  by  whom  the  same  was  produced,  and  in 
what  manner,  and  when  and  where  the  said  came  to  his 

death  (or  was  wounded)  do  say  upon  their  oaths  aforesaid,  that  ^ 
the  deceased  came  to  his  death,^  and  so  the  said  jurors  say 

that  the  said  killing  of  the  deceased  by  the  said  was  murder 

(or  manslaughter)  in  the         degree.^ 

In  witness  whereof,  as  well  the  said  coroner  as  the  jurors  afore- 
said, have  to  this  inquisition  set  their  hands  and  seals,  on  the  day 
of  the  date  hereof.  C.  D.,  Coroner,     (l.  s.) 

E.  F.,  Foreman,    (l.  s.) 

Jurors. 
G.  H.,  (l.  s.) 

&c.,  &c. 

ITo.  325. 

INQUISITION    where   THE    KILLING    IS    MURDER    IN    THE    FIRST 

DEGREE. 
See  §  918. 
After  2  insert, 

From  a  wound  in  the   left  lung  inflicted  by  one  with  a 

knife  (pistol  shot,  blow  of  a  club,  slung  shot,  &c.,  &c.)  at,  &c.,  ou, 
&c. ;  which  wound  was  given  by  the  said  with  the  premed- 
itated design  of  effecting  the  death  of  the  deceased. 
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Or,  from  taking  arsenic  given  to  the  deceased  by  one  in  a 

*cup  of  coffee,  with  the  premeditated  design  of  poisoning  ^,^(.-,0 
or  effecting  the  death  of  the  deceased.  L 

Or,  from  a  pistol  shot  recklessly  fired  without  cause  or  provo- 
cation hy  one  into   a   crowd   in  which  the  deceased   was 
quietly  standing  at,  &c.,  on,  &c. ;  the  ball  from  which  entered  the 
brain  of  deceased,  from  which  wound  he  instantly  (or  oji  the 
day  of         )  died. 

Or,  from  a  blow  on  the  head  from  a  club,  (slung  shot,  &c.)  in- 
flicted by  one  while  attempting  to  escape  from  the  deceased 
who  had  seized  him  while  he  the  said  was  firing  the  dwelling 
of  the  deceased. 

No.  326. 

INQUISITION   WHERE    THE   KILLING   IS   MURDER   IN    THE    SECOND 

DEGREE. 
See  §  918. 
After  2  insert, 

From  a  blow  on  the  head  inflicted  by  one  or  some  persons 

unknown  to  the  jury)  while  endeavoring  to  escape  from  the  de- 
ceased who  had  siezed  him  in  the  act  of  robbing  his  dwelling. 

ITo.  327. 

INQUISITION    "WHERE    THE   KILLING   IS    MANSLAUGHTER    IN   THE 

FIRST   DEGREE. 

See  §§  924,  &c. 

Insert 'm  place  ot  part  between  ^  and  ^. 

The  said  came  to  his  death  from  a  stone  thrown  by  E.  F, 

at  the  house  of  said  with  the  design  of  frighting  the  occu- 

pants, but  without  design  to  kill  any  one. 

THo.  328. 

INQUISITION    WHERE   THE    KILLING   IS    MANSLAUGHTER    IN    THE 

SECOND   DEGREE. 

See  §§  928. 

Insert  in  place  of  part  between  1  and  ^, 

The  said  came  to  her  death  by  means  of  medicines  admin- 

istered to  her  by  E.  F.,  while  she  was  pregnant,  with  the  intention 
of  procuring  the  miscarriage  of  the  said 
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*No.  329. 

*620] 

INQUISITIOlSr  WHERE  THE  KILLING  IS  BIANSLAUGHTBR  IN  THE 
THIRD  DEGREE. 

See  §  931. 

Insert  in  place  of  part  between  i  and  ^ 

The  said  came  to  his  death  from  a  blow  given  by  E.  F. 

with  a  club  in  the  heat  of  passion,  without  any  design  to  effect 

death. 

No.  330. 

INQUISITION  UPON  THE  BODY  OP  AN  INFANT. 

Insert  in  place  of  the  part  between  ^  and  2, 

That  the  body  is  the  child  of  an  unmarried  woman,  of 

which  she  was  secretly  delivered  and  was  born  alive ;  and  the 
said  with  the  intent  to  destroy  the  same,  wrapped  and  folded 
it  in  a  cloth  by  means  of  which  it  was  suffocated  and  died. 

Or,  threw  the  same  into  the  river  by  means  of  which  it  was 
drowned. 

Or,  threw  the  same  into  a  privy,  by  means  of  which  the  same 
was  suffocated  and  died. 

Or,  the  said  C.  D.  in  a  fit  of  temporary  insanity  caused  by  the 
pains  of  child-birth  choked  and  suffocated  the  said  newborn  child 
so  that  it  instantly  died ;  and  the  jury  say  that  the  same  was  not 
done  feloniously  or  with  malice  aforethought,  but  in  the  agonies  of 
pain  and  not  otherwise. 

No.  331. 
INQUISITION    WHERE  A  PERSON  IS  POUND  DEAD   WITH   MAFtKS  OP 

VIOLENCE. 

Insert  in  place  of  the  part  between  ^  and  ^, 

That  the  body  of  the  said  was  found  lying  in  the  highway 

near  on  the,  &c.,  and  that  the  said  came  to  his  death 

from  a  wound  in  the  left  side,  whicli  appeared  to  have  been  made 
with  a  knife,  dirk  or  other  sharp  instrument  (or  by  a  gun  or  pistol 
bullet ;  or  from  a  bruise  upon  the  head,  given  with  a  club,  stone  or 
slung  shot)  by  some  person  to  the  jury  unknown. 

No.  332. 

INQUISITION  WHERE  THE  KILLING  IS  JUSTIFIABLE  HOMICIDE. 

See  §  940. 

Insert  in  place  of  part  between  ^  and  % 

A.  B.   being  sheriff  of  county,  (or  constable,  marshal  or 
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police  *o£ficei-,&c.)  and  having  lawful  process  for  the  arrest  of  r^M-, 
C.  D.  upon  a  charge  of  felony  ^or  an  execution  against  the 
person  or  property  of  the  said  C.  D.  or  a  writ  of  ejectment  against 
the  said  C.  D.  or  a  warrant  for  the  removal  of  the  said  C.  D.,  from 
demised  premises,  &c.)  did  on  the,  &c.,  at,  &c.,  attempt  in  a  legal 
way  to  execute  the  said  process  as  he  was  commanded  ;  but  the 
said  C.  D.  and  E.  D.  and  G.  D.,  the  sons  of  the  said  C.  D.  violently 
resisted  and  opposed  the  execution  of  the  same  and  assaulted  and 
attempted  to  drive  off  the  said  A.  B.  who  thereupon  fired  a  pistol 
at  the  said  C.  D.,  by  which  he  inflicted  a  mortal  wound  upon  the 
neck  of  the  said  C.  D.,  of  which  he  instantly  died  ;  and  the  jurors, 
upon  their  oaths  aforesaid,  say  that  the  said  C.  D.  came  to  his  death 
in  the  manner  aforesaid,  by  the  hand  of  the  said  A.  B.,  in  the  legal 
and  necessary  attempt  of  the  said  A.  B.  to  prevent  resistance  to 
the  execution  of  the  said  process  ;  and  that  the  said  wound  was 
not  given  feloniously  or  with  malice  aforethought,  but  for  the 
cause  aforesaid. 

Or,  A.  B.  being  sheriff  of  county  (or  constable,  marshal  or 

police  officer,  &c.)  and  having  lawful  process  for  the  arrest  of  the 
said  C.  D.  upon  a  charge  of  felony  (or  the  said  C.  D.  having  mur- 
dered one  E.  F.)  and  the  said  A.  B.  having  arrested  him  upon  said 
warrant  (or  for  the  said  offence,  or  having  him  in  jail)  the  said 
C.  D.  broke  away  and  escaped  from  the  custody  of  the  said  A.  B. 
and  the  said  A.  B.  in  order  to  prevent  the  escape  of  the  said  felon, 
fired,  &c.,  (conclude  as  the  last.) 

Or,  the  said  C.  D.,  with  E.  F.  and  G.  H.  and  divers  other  per- 
sons to  the  jury  unknown,  on  at  being  riotously  and 
unlawfully  assembled,  for  the  purpose  of  preventing  the  laborers 
and  workmen  on  the  canal  (or  railroad,  or  the  opera- 
tives in  the  factory)  from  working,  and  with  stones,  clubs,  guns  and 
other  weapons,  did  threaten  the  destruction  of  the  property  of  the 
contractors  on  said  work  (or  of  the  said  factory)  and  the  lives 
of  such  laborers  and  operatives  ;  and  sheriff  of  said  county, 
(or  mayor  of  the  said  city)  in  the  exercise  of  the  duties  and 
powers  conferred  upon  him,  did  call  out  the  military  to  aid 
in  suppressing  such  riot,  and  prevent  the  destruction  of  property 
and  loss  of  life ;  and  having  warned  and  admonished  said  rioters 
then  and  there  so  unlawfully  assembled  to  desist  from  the  acts  ■, 
but  the  said  persons,  disregarding  such  warning  and  orders  of  said 
sheriff,  (or  mayor)  and  continuing  their  assaults  as  afore- 
said ;  and  also,  having  attacked  said  military,  by  the  discharge  of 
stones,   bricks  and  guns    at  them,  the  said  sheriff  (or  mayor)  did 
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thereupon,  as  he  luwfully  might,  command  the  said  militaiy  to  fire 
upon  the  said  rioters  ;  and  thereupon  the  said  military  did  fire  and 
jij^on-.  discharge  tlieir  guns  at  the  said  rioters  under*  and  pursuant 
to  such  command,  and  that  the  charge  of  one  of  said  guns 
took  effect  upon  the  head  of  the  said  C.  D.,  then  and  there  so  liot- 
ously  engaged  as  aforesaid,  inflicting  a  mortal  wound  upon  the 
said  C.  D.,  of  which  wound  he,  the  said  C.  D.,  tlien  and  tliere  died  ; 
and  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  say,  that  the 
said  death  was  not  committed  feloniously  or  with  malice  afore- 
tliought ;  but  necessarily  and  in  the  discharge  of  a  lawful  duty  in 
manner  aforesaid. 

Or,  the  said  C.  D.  at,  &c.,  on,  &c.,  being  then  and  there  engaged 
in  an  attempt  to  commit  a  burglary  by  feloniously  entering  the 
dwelling  of,  &o.,  on,  &c.,  in  the  night  time,  one  A.  B.,  being  then  a 
police  officer,  (constable,  marshal  or  watchman,)  and  then  and  there 
present,  did  attempt  to  prevent  such  burglary  and  felony  hy  seizing 
and  arresting  the  said  C.  D.,  but  he,  the  said  C.  D.,  being  about 
to  escape,  and  the  said  A.  B.  being  unable  to  hold  and  detain  him, 
did  strike  the  said  C.  D.  a  blow  upon  the  head  with  his  club  for 
the  purpose  of  disabling  the  said  C.  D.  and  preventing  such 
escape  ;  and  thereby  inflicted  a  wound  upon  the  head  of  said  C.  D., 
of  which  he  instantly  (or  hereafter,  to  wit,  on,  &c.)  died,  (con- 
clude as  last.) 

Or,  the  said  C.  D.,  on,  &c.,  at,  &c.,  violently  and  feloniously 
made  an  assault  upon  one  A.  B.,  with  the  intent  to  rob  the  said 
A.  B.  of  a  sum  of  money,  in  the  possession  of  the  said  A.  B. ;  by 
which  assault,  the  said  C.  D.  put  the  said  A.  B.  in  great  bodily 
fear,  and  the  said  A.  B.  was  in  danger  of  losing  said  money,  in  the 
manner  aforesaid  ;  and  being  so  in  danger,  he,  the  said  A.  B.,  for 
the  purpose  of  protecting  his  property  did  draw  a  pocket  knife  and 
strike  or  stab  the  said  C.  D.  in  the  abdomen,  and  thereby  inflicted 
a  wound  upon  the  said  C.  D.  of  which  he,  the  said  C.  D.,  instantly 
(or  on,  &c.)  did  die ;  and  the  jurors  aforesaid,  do,  on  their  oaths 
aforesaid,  say  that  the  said  A.  B.  did  kill  the  said  C.  D.,  in  manner 
aforesaid,  not  feloniously,  or  with  malice  aforethought,  but  in  de- 
fence of  his  property  as  aforesaid. 

Or,  the  said  C.  D.  made  a  violent  assault  upon  one  A.  B..  with 
intent  to  kill,  maim  or  dangerously  wound  the  said  A.  B.,  and 
thereby  put  him,  the  said  A.  B.,  in  imminent  danger  and  bodily 
fear  of  his  life ;  and  the  said  A.  B..  then  and  there,  in  self  defence 
seized  a  loaded  pistol  (club  or  billet  of  wood,  a  knife  or  other  instru- 
ment) and  shot  (struck  or   stabbed)  the    said  0.  D.  in    the    left 
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breast,(or  inflicted  a  wound  upon  tlie  head  of  said  G.  D.)  whereof  he 
the,  said  C.  D.,  instantly  (or  thereafter  on,  &c.,  at,  &c.)  died;  and 
the  jurors,  upon  their  oaths  aforesaid,  say  that  the  said  shooting, 
stabbing  or  blow)  *was  not  done  feloniously  or  with  malice  rw^^og 
aforethought,  but  in  self-defence. 

Or,  the  said  C.  D.,  and  other  persons  to  the  jury  unknown,  on, 
&c.,  at,  &c.,  being  riotously,  and  unlawfully  assembled,  and  having 
violently  and  unlawfully  assaulted  the  dwelling  house  of  one  A.  B., 
with  stones,  bricks,  clubs  and  other  instruments,  with  the  intent  to 
demolish  and  pull  down  said  house  (or  to  break  into  the  said 
house)  and  thereby  put  the  said  A.  B.  and  the  other  persons  in  said 
house  in  great  peril  and  danger  of  their  lives;  and  the  said  A.  B., 
in  defence  of  himself  and  for  the  preservation  of  the  lives  of  the 
other  persons  in  said  house,  and  also  of  preventing  the  destruction 
of  his  house  and  loss  and  injuring  of  his  goods,  did  discharge  a  rifle 
at  the  several  persons  so  riotously  and  unlawfully  assembled,  and 
the  bullet  mortally  wounded  the  said  C.  D.  in  the  head,  of  which 
the  said  C.  D.  then  and  there  instantly  died  ;  and  so  the  jurors 
aforesaid,  on  their  oaths  aforesaid,  do  say,  that  the  said  A.  B.  did 
kill  the  said  C.  D.  in  manner  aforesaid,  in  defence  of  himself  and 
property,  and  not  feloniously,  or  with  malice  aforethought. 

Or,  the  said  C.  D.  on,  &c.,  at,  &c.,  violently  and  wilfully  and 
feloniously  made  an  assault  upon  one  A.  B.,the  wife  (or  daughter) 
of  C.  B.,  with  the  intent  to  murder  (ravish,  rob,  or  commit  some 
bodily  harm  to  the  said  A.  B.)  and  the  said  C.  B.  being  unable  to 
cause  the  said  C.  D.  to  desist  from  his  assault  upon  the  said  A.  B. 
discharged  a  pistol  at  the  said  C.  D.  (and  conclude  as  the  last.) 

No.  333. 

INQUISITION  IN  CASE  OF   SUICIDE. 

Insert  in  place  of  part  between  ^  and  ^, 

The  deceased  came  to  his  death  by  hanging  himself  at,  &c.,  (on 
&c.,)  or  by  stabbing  himself  with  a  knife,  or  by  cutting  his  throat 
with  a  razor;  or  by  blowing  out  his  brains  with  a  gun  or  pistol; 
or  by  taking  a  dose  of  arsenic  with  the  intent  and  for  the  purpose 
of  destroying  himself  ;  or  by  voluntarily  drowning  himself  in  the 
waters  of  the  Erie  canal ;  or  by  hanging  himself  by  the  neck  in  his 
barn. 

If  the  person  is  a  lunatic,  add. 

The  said  C.  D.  being  a  lunatic  or  person  of  unsound  mind. 

Or  if  the  suicide  was  committed  in  a  fit  of  temporary  insanity, 
add. 
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The  said  C.  D.  being  in  feeble  health  and  depressed  spirits  was 
seized  with  a  fit  of  delirium. 

If  any  one  was  present  and  aided  in  the  self  murder,  add, 
And  the  said  jurors  further  say  that  E.  F.  of  was  felon- 

*fi241   i^'^^^y  *present  and  deliberately  aided  the  said  C.  D.  in  the 
commission  of  the  self  murder  aforesaid. 
No.  334. 
INQUISITION  WHERE  ONE  HAS  DIED  A  NATURAL  DEATH. 

Insert  in  place  of  part  between  ^  and  % 

The  said  C.  D.,  on,  &c.,  at,  &c.,  was  found  lying  dead  in  the 
highway  near  the  house  of  and  that  he  had  no  mark  of  vio- 

lence appearing  upon  his  body;  and  so  the  said  jurors,  upon  their 
oaths  aforesaid,  say,  that  the  said  C.  D.  died  by  the  visitation  of 
God. 

No.  335. 

INQUISITION  WHERE  ONE  IS  ACCIDENTALLY  DROWNED. 

Insert  in  place  of  part  between  ^  and  8, 

The  said  C.  D.,  on,  &c.,  at,  &c.,  while  bathing  in  the  river 

(or  fell  from  a  boat  or  bridge,  or  while  sailing  in  a  boat  on 
river,  the  same  was  upset,  or  while  skating  on  the  river  the 
ice  broke)  was  accidentally  drowned,  and  so  the  jurors  aforesaid 
say,  that  the  said  C.  D.,  in  manner  and  form  and  by  the  means 
aforesaid,  accidentally  and  by  misfortune  came  to  his  death,  and 
not  otherwise. 

No.  336. 

INQUISITION  WHERE   ONE  ACCIDENTALLY  TAKES  POISON. 

nsert  in  place  of  part  between  ^  and  ^, 

The  said  C.  D.,  being  unwell,  swallowed  a  quantity  of  white 
arsenic  through  mistake,  supposing  the  same  to  be 

No.  337. 

INQUISITION    WHERE    ONE   IS    ACCIDENTALLY    CHOKED   IN    SWAL- 
LOWING. 

Insert  in  place  in  part  between  ^  and  ^, 

The  said  C  D.  while  eating  his  dinner  on,  &c.,  at,  &c.,  attempted 
to  swallow  a  piece  of  meat  which  became  lodged  in  his  throat  and 
could  not  be  removed,  but  suffocated  him. 

No.  338. 

INQUISITION  WHERE  THE  DEATH  WAS  PROM  OLD  AGE   AND  WANT 
OF  CARE  AND    DIET. 

Insert  in  place  of  part  between  ^  and  ^, 
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The  said  C.  D.  died  from  old  age  and  infirmity  and  for  want  of 
proper  care. 

*No.  339.  [*625 

INQtnSITION  WHERE  THE  DEATH  WAS    FROM  INTEMPERANCE  AND 

WANT  OF  FOOD. 

Insert  in  place  of  part  between  ^  and  ^, 

The  said  C.  D.  came  to  his  death  through  want  of  food  and  care 
while  in  a  state  of  drunkenness. 

No.  340. 
INQUISITION  WHERE  THE  DEATH  WAS  FROM   DELIRIUM  TREMENS. 

Insert  in  place  of  part  between  ^  and  % 

The  said  C.  D.  being  a  person  of  intemperate  habits  and  ad- 
dicted to  intoxication  was  on,  &c.,  at,  &c.,  attacked  with  delirium 
tremens  of  wliich  he  then  and  there  died. 

THo.  341. 
INQUISITION  WHERE  THE  DEATH  WAS  FROM  JUMPING  OR  FALLING- 

FROM   THE    CARS. 

Insert  in  place  in  part  between  ^  and  ^, 

The  said  C.  D.  being  a  passenger  (or  employed)  upon  the  rail- 
road cars  upon  the  railroad  on  the,  &c.,  he  leaped  (or  fell)  from 
the  cars  while  they  were  in  rapid  motion,  by  means  of  which  he 
was  so  bruised  and  injured  that  he  instantly  (or  thereafter,  to 
wit,  on,  &c.,)  died. 

Or,  was  so  mutilated  that  it  bec'ame  necessary  to  amputate  his 
right  leg  above  the  knee,  but  the  said  C.  D.  died  under  the  opera- 
tion though  the  same  was  performed  in  a  careful  and  skilful  man- 
ner. 

No.  34,2. 

INQUISITION  ON  A  CHILD  WHO  HAD  DIED  BY  FALLING  IN  FIRE,  ETC. 

Insert  in  place  of  part  between  ^  and  % 

The  said  C.  D.  being  a  child  of  years  came  to  its  death  by  falling 
into  the  fire  (or  into  the  cistern)  on,  &c.,  at,  &c.,  when  left  alone 
by  its  mother  (or  nurse.) 

No.  343. 

form  of  taking   examination    of    witnesses    before   a 

coroner's  jury. 

See   §  920. 
County  of     ss.     Examination  of  witnesses  produced,  sworn  and 
examined  on  the         day  of      at      before         one  of  the  cor- 
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*fi9R1  onors  of  the  said  county,  and  jurors,  good  and  lawful  men 
of  the  said  county,  dn\y  summoned  and  sworn  by  the  said 
coroner  to  inquire  how  and  in  what  manner  and  wlienand  where 
(or  person  unknown)  came  to  his  death  (or  was  wounded)  and  who 
such  person  was,  and  into  all  the  circumstances  attending  such 
death  or  wounding  ;  and  to  make  true  inquisition,  according  to  the 
evidence,  or  arising  from  the  investigation  of  the  body  : 

G.  H.,  being  produced  and  duly  sworn  and  examined,  testifies, 
and  says  that         (give  his  testimony  in  full.)  G.  li. 

Subscribed  and  sworn  before  me 

this     day  of     189 

A.  B.,  Coroner. 

I  do  hereby  certify  that  the  foregoing  testimony  of  the  several 
witnesses  appearing  upon  the  foregoing  inquest,  was  reduced  to 
writing  by  me,  and  that  the  said  testimony  is  the  whole  of  the 
testimony  taken  on  such  inquest,  and  that  the  same  is  correctly 
stated,  as  given  by  the  witness  respectively.        A.  B.,  Coroner. 

THo.  344. 

^WARRANT  OP  CORONER  FOR  ARREST  OF  PARTY   CHARGED  BY  THE 
INQUISITION  WITH  THE  CRIME. 

See  §  931. 
To  the  Sheriff,  or  any  Constable  or  Marshal  of  the  county  of    ; 
Whereas,  by  the  inquisition  of  good  and  lawful  men  of 

said  county,  taken  upon  their  several  oaths  before  one  of  the 
coroners  of  said  county,  at  the  dwelling  house  of  at  C.  D., 
is  charged  with  having  feloniously  kiUed  and  murdered  on 
tire  at  ; .  you  are  therefore  hereby  commanded,  in  the  name 
of  the  people  of  the  state  of  New  York,  forthwith  to  arrest  the 
said  C.  D.  and  bring  him  before  me  at  to  be  dealt  with  accord- 
ing to  law. 
Given  under  my  hand  this         day  of         18 

A.  B.,  Coroner. 
No.  345. 

EXAMINATION  OF  THE  ACCUSED. 

County   of  ss.      Examination   of  C.  D.   before   the  under- 

signed one  of  the  coroners  of  said  county,  who  is  charged  upon 
inquest  taken  before  me  with  the  murder  of  E.  F.  of  at,  &c. 
on,  &c.  ;  the  said  C.  D.  having  been  arrested  and  brought  be- 
fore me  to  answer  to  said  charge.     And  tlie  said  C.  D.,  after  hav- 
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ing  been  first  duly  *iuformed  by  me  of  the  charge  against  ^^^^.97 
him  and  that  he  was  at  liberty  to  refuse  to  answer  any 
question  that  might  be  put  to  him,  and  after  having  been  allowed 
a  reasonable  time  to  send  for  and  advise  with  counsel,  to  the  in- 
quiry, What  is  your  name  ?     He  answered,  C.  D. 

What  is  your  age  ?     Ans. — Twenty-five  years. 

What  is  your  occupation  ?     Ans. — A  farmer. 

Where  do  you  reside  ?     Ans. — In 

Did  you  know  E.  F.,  the  deceased  ?  Ans. — By  the  advice  of 
my  counsel  I  decline  to  answer  any  further  questions. 

The  foregoing  answers  of  C.  D.to  the  several  interrogatories  put 
to  him  on  such  examination,  were  reduced  to  writing  by  me  and 
were  read  by  me  to  the  said  C.  D.,  and  were  corrected  by  him  and 
made  conformable  to  what  he  declared  to  be  the  truth ;  and  they 
contained  all  the  answers  so  made  by  said  prisoner. 

A.  B.,  Coroner. 
No.  346. 
WARRANT  OF   COMMITMENT   OF   PRISONER. 
See  §  943. 
To  the  Sheriff,  or  any  Constable  or  Marshal  of  the  county  of 
and  to  the  keeper  of  the  common  jail  of  said  county : 

Whereas,  C.  D.  having  been  charged  upon  inquisition  taken  be- 
fore me,  one  of  the  coroners  of  said  county,  on  on  the  oaths 
of  with  having  on  killed  and  mui-dered  one  and  the  said 
C.  D.  having  been  brought  before  me  as  such  coroner,  to  answer  to 
the  said  charge  (and  having  taken  the  examination  of  said  C.  D.) 

These  are  therefore,  to  command  you,  the  said  sheriff,  constable 
or  marshal,  that  you  forthwith  convey  and  deliver  to  the  said 
keeper  of  the  said  jail,  the  body  of  the  said  C.  D. :  and  yon,  the 
said  keeper,  are  hereby  required  to  receive  the  said  C.  D.  into 
your  custody  in  the  said  common  jail,  and  him  there  safely  keep 
until  he  shall  be  discharged  by  due  course  of  law. 

Given  under  my  hand  and  seal  at  the  of  the  said  county, 
the    day  of    187 

A.  B.,  Coroner,     (l.  s.  ) 

Xo.  347. 

RECOGNIZANCE   BY   WITNESSES. 

County  of     ss.     Be  it  remembered,  that  on  this        day  of 
187         A.  B.,  C.  D.  and  E.  F.,  of  the  town  of  in  said  county, 

personally  came  before  me,  G.  H.,  one  of  the   coroners   of  said 
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*fi981  ^°"^i^^'y'  *and  severally  acknowledged  themselves  to  be  in- 
debted to  the  people  of  the  state  of  New  York,  each  sepa- 
rately in  the  sum  of  dollars,  to  be  made  and  levied  of  their 
goods  and  chattels,  lands  and  tenements  to  the  use  of  the  said 
people,  if  default  shall  be  made  in  the  condition  following  : 

The  condition  of  this  recognizance  is  such  that  if  the  above 
bounden  A.  B.,  C.  D.  and  E.  F.,  shall  personally  be  and  appear  at 
the  next  court  of  sessions  (or  at  the  next  court  of  oyer  and  termi- 
ner) to  be  held  in  and  for  the  said  county  of  to  give  evidence 
on  behalf  of  the  said  people  against  for  feloniously  killing  and 
murdering  as  well  to  the  grand  jury,  as  the  petit  jury,  and  do 
not  depart  the  said  court,  without  leave,  then  this  recognizance  to 
be  void  and  of  no  effect,  otherwise  to  remain  in  full  force. 
Subscribed  and  acknowledged  the                           (Signed)  A.  B. 

day  and  year  first  above  written.  C.  D. 

G.  H.,  Coroner.  E.  F. 

No.  348. 

RECOGNIZANCE  BY  WITNESS  WITH  SURETIES. 

County  of  ss.  Be  it  remembered,  that  on  this  day  of 
187  A.  B.  and  C.  D.,  and  all  of  the  town  of  in  said  counyt,  per- 
sonally came  before  me,  G.  H.,  one  of  the  coroners  of  the  said 
county,  and  severally  acknowledged  themselves  to  be  indebted  to 
the  people  of  the  state  of  New  York,  in  the  manner  and  form  fol- 
lowing, that  is  to  say  :  the  said  A.  B.  in  the  sum  of  and  the 
said  C.  D.  and  L.  M.,  in  the  sum  of  each  to  be  levied  of  their 
respective  goods  and  chattels,  lands  and  tenements  to  the  use  of 
the  said  people,  if  default  shall  be  made  in  the  condition  follow- 
ing: 

The  condition  of  the  above  recognizance  is  such  that  if  the  above 
bounden  A.  B.  shall  personally  be  and  appear,  &c.  (same  as  No. 
347.) 

If  the  witness  is  a  married  woman  or  an  infant,  the  recognizance 
is  like  the  last,  but  neither  the  female  nor  the  infant  should  be 
parties  to  it,  or  sign  it. 

No.  349 

STATEMENT  OF  CORONER  TO  BOARD  OF  SUPERVISORS. 
See  §  1175. 
Statement  and  inventory  of  all  moneys  and  other  valuable  things 
found  with  or  upon  all  persons  on  whom  inquests  have  been  held 
by  and  before  the  undersigned,  one  of  the  coroners  in  and  for  the 
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county  of         for  and  during  the  year  commencing  on  the         day 
of         187 

[*629 

*trPON  WHOM  FOUND.  ABTPCLES  FOUND.  DISPOSITION  THEREOF. 

A.  B.  Gold  watch,  chain  and  key,        DeUvered  to  co.  treasurer. 

two  gold  finger  rings  and  $2 

in  specie 
C.  D.  One  coat,  one  hat,  Delivered  to  legal 

one  pair  pantaloons.  representatives  of  C.  D. 

A.  B.,  Coroner. 

County  of  ss.  A.  B.,  one  of  the  coroners  of  the  said  county, 
being  duly  sworn,  says,  that  the  foregoing  statement  and  inventory 
of  all  the  moneys  and  other  valuable  things  found  with  or  upon 
all  persons  on  whom  inquests  have  been  held,  by  and  before  him, 
within  the  time  specified  in  such  statement  and  inventory,  and  of 
the  disposition  thereof,  is  in  all  respects  just  and  true  to  the  best 
of  his  knowledge  and  belief ;  and  that  the  moneys  and  other  articles 
mentioned  in  such  statement  and  inventory,  have  been  delivered 
to  the  treasurer  of  the  county  of  and  to  the  legal  representatives 
of  the  persons  therein  mentioned,  as  therein  stated. 
Subscribed  and  sworn  before  me.  A.  B. 

this    day  of    187 
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ITo.  350. 

NOTICE   OP   ELECTION   OF    CONSTABLE   BY   TOWN   CLERK. 

See  §  1010. 

To  A.  B. 

Sir  :  You  are  hereby  notified  that  you  were  duly  elected  to  the 
office  of  constable  of  the  town  of  at  the  last  town  meeting  held 
therein. 

Dated  C.  D.,  Town  Clerk. 

No.  351. 

APPOINTMENT   OP  A  CONSTABLE   TO   PILL  A  VACANCY. 
See  §  1007. 
Town  of 


County  of  f 

The  said  town  of  in  said  county,  having  at  its  last  annual 

town  meeting  failed  to  elect  the  number  of  constables  to  which  the 
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said  town  is  by  law  entitled,  to  wit:  the  number  of  five  con- 
stables ;   and   in    consequence  of  such  failure,   there  being  one 


* 


630] 


vacancy  in  said  *office  of  constable  of  the  said  town,*  we,  the 


undersigned,  three  of  the  justices  of  the  peace  in  and  for 
the  said  town,  do  by  this  our  warrant  hereby  appoint  of  the 

said  town,  to  fill  the  said  vacancy,  to  hold  and  exercise  the  duties 
of  the  said  ofBce  until  another  person  is  chosen,  or  appointed  in 
his  place. 

In  witness  whereof  we  have  hereunto  set  our  hands  and  seals, 
this  day  of     18 

A.  B.  (l.  s.)  "I  Justices  of  the 
C.  D.  (l.  s.)  [  Peace  of  the 
E.  F.  (l.  s.)  )      town  of 

.No  352. 

APPOINTMENT   IN  CASE   OP   EEMOVAL,  ETC. 

See  §  1008. 
Town  of  ) 

County  of  j 

A  vacancy  in  the  office  of  constable  of  said  town  having  occurred 
by  the  failure  of  A.  B.,  elected  thereto  at  the  last  annual  town 
meeting  in  said  town,  to  qualify  within  the  time  prescribed  bylaw 
(or  by  the  death,  removal  from  the  town,  resignation,  or  removal 
from  office  of  )  (conclude  as  No.  351,  from  asterisk.) 

No.  353. 

WHEEB  A  JUSTICE  OP  ANOTHBE  TOWN  IS  ASSOCIATED  TO  APPOINT 
IN  CASE   OP  VACANCY. 

See  §  1008. 
After  describing  the  character  of  the  vacancy,  as  in  No.  352, 
add:     And  we,   A.  B.  and  C.  D.,  being  the  only  justices  of  the 
peace  of  the  said  town,  have  associated  with  us  E.  F.,  a  justice  of 
the  peace  of  the  town  of  in  said  county,  which  last  men- 

tioned town  adjoins   said  town   of  ;  and   we,   being    such 

justices  as  aforesaid,  do,  &c.,  (as  in  No.  352.) 

No.  354. 

CEETIPICATE  OP  JUSTICES  EEMOVING  CONSTABLES. 
See  §  1018. 
Town  of  ) 

County  of  j 

We,  the  undersigned,  three  of  the  justices  of  the  peace  of  the  said 
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*  town,  having  upon  the  complaint  of  against  p^^qi 

one  of  the  constables  of   the   said  town,  for  certain  mis- 
conduct  in  such  office,  in  not  paying  over  moneys  collected  by 
him,  duly  summoned  the  said  to  appear  before  us  at,  &c.,  on, 

&c.,  to  show  cause  why  he  should  not  be  removed  from  the  said 
office  ;  and  the  said  parties  appearing  and  being  fully  heard  (or 
the   complainant   appearing   and   the    said  neglecting   and 

refusing  to  appear)  we  do  adjudge  and  declare,  from  the  proofs 
before  us,  that  the  said  complaint  as  charged  is  established  to  our 
satisfaction  ;  and  we  do  therefore  hereby  remove  the  said 
from  the  office  of  constable  of  the  said  town  ;  and  the  cause  of  the 
said  removal  is,  that  on  the  day  of  an  execution  was 

issued  by  one  of  the  justices  of  the  peace  in  said  town, 

at  the  suit  of  against  for  damages  and  costs,  and 

delivered  to  said  for  execution  ;  and  that  afterwards,  to  wit : 

the  said  levied  and  collected  the  said  moneys  and 

appropriated  the  same  to  his  own  use,  and  that  judgment  has  been 
recovered   against   the   said  and  his   surety   for  the   said 

moneys. 
Dated 

A.  B.  (L.  s.)  ) 
C.  D.  (l.  s.)   >  Justice,  &c. 
E.  F.  (L.  s.)   ) 
No.  355. 

CEETIFICATE  INDOKSBD  BY  CLERK  ON  COPY  SERVED. 

I  certify  that  the  within  is  a  true  copy  of  the  instrument  in 
writing,  filed  with  me  this  day  by  the  justices  therein  named, 
removing  you  from  the  office  of  constable  of  said  town.     Dated 

A.  B.,  Clerk  of  the  town  of 
To  E.  F.,  Constable  of  the  town  of 

No.  356. 

RESIGNATION  OF  CONSTABLE. 

See  §  1015. 

To  Justice  of  the  Peace  of  the  town  of  in  the  county 

of  I  hereby  resign  the  office  of  constable  of  the  town  of 

No.  357. 
ACCEPTANCE   OP   RESIGNATION. 
See  §  1015. 
Town  of 


County  of  ' 

A.  B.,  constable  of  the  town  of  having  tendered  to   us, 

46 
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*6821  *'^^^®  *  justices  of  the  said  town,  his  resignation  of  con- 
stable of  said  town  ;  and  it  appearing  to  us  that  the  said 
constable  can  no  longer  discharge  the  duties  of  said  ofHce  by 
reason  of  ill  health,  we  do,  in  pursuance  of  the  statutes  in  such 
case,  hereby  accept  the  resignation  of  said  as  such  constable. 

Dated 

No.  358. 

NOTICE  TO  TOWN  CLERK  OF  ACCEPTANCE  OF  RESIGNATION. 

To  A.  B    Esq.,  Clerk  of  the  town  of 

Take  notice  that  we,  three  of  the  justices  of  the  said  town,  have 
accepted  the  resignation  of  as  constable  of  said  town,  as  will 

appear  by  our  certificate  hereto  annexed.     Dated 

So.  359. 

constable's  bond. 

See  §  1012. 

A.  B.  chos6n  (or  appointed)  constable  of  the  town  of  in 

the  county  of  and  G.  D.  and  E.  F.  as  his  sureties,  do  hereby 

jointly  and  severally  agree  to  pay  to  each  and  every  person  who 
may  be  entitled  thereto,  all  such  sums  of  money  as  the  said  con- 
stable may  become  liable  to  pay  on  account  of  any  execution  which 
siall  be  delivered  to  him  for  collection. 

Dated  the     day  of    18  A.  B.  (l.  s.) 

Executed  in  the  presence  of  C.  D.  (l.  s.) 

G.  H.,  Supervisor,  E.  F.  (l.  s.) 

or  I.  J.,  Town  Clerk. 

No.  360. 

APPROVAL  TO  BE  INDORSED  THEREON. 

See  §  1013. 

I  approve  of  the  sufficiency  of  the  within  named  sureties. 
Date     18  G.  H.,  Supervisor, 

(or  I.  J.,  Town  Clerk.) 

No.  361. 

RETURN  TO  SUMMONS  WHERE  PERSONALLY  SERVED. 

See  §  1033. 

Personally  served     day  of     187 

A.  B.,  Constable. 
Fees, 
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*No.  362.  r*633 

EETUKN  WHEEE  COPY  SUMMONS  IS  DELIVERED  TO  DEFENDANT. 

Personally  served  day  of  189  and  copy  deliv- 

ered to  defendant. 

A.  B.,  Constable. 

Ko.  363. 

EETTJEN    WHEEE    DEFENDANT    NOT    FOUND    AND    COPY   SUMMONS 

LEFT  AT  HIS  RESIDENCE. 

See  §  1033. 

Defendant  not  being  found,  served  the         day  of  189 

by  leaving  a  copy  at  his  last  place  of  abode  in  the  preseiiee  of 

C.  D.,  his  wife,  who  was  of  suitable  age,  and  was  informed 

by  me  of  its  contents.  , 

A.  B.,  Constable. 

No.  364. 

RBTUEN  WHERE  THERE  ARE  SEVERAL  DEFENDANTS. 
See  §  1033. 
Personally  served  on  C.  D.  on  189     and  on  E.  F.  on 

189. 

A.  B.,  Constable. 

No.  365. 

RETURN  WHEEE  ONE  OF  THE   DEFENDANTS  NOT  FOUND. 

Personally  served  on  C.  D.  the  189    E.  F.  not  found  in 

my  county. 

A.  B.,  Constable. 

No.  366. 

RETURN   OF    SERVICE    ON   ONE  PERSONALLY    AND    ON    ANOTHER 

BY  COPY. 

See  §  1033. 

ersonally  served  on  C.  D.  189    and  on  E.  F.  by  leav- 

ing on  same  day  at  his  last  place  of  abode  with  F.  F.,  his  wife,  of 
suitable  age,  who  was  informed  by  me  of  its  contents,  said  E.  F. 
not  being  found  in  the  county. 

A.  B.,  Constable. 
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*634]  *M'o-  367. 

KETUBN  OF  SAME  ON  A  COEPOEATION. 
See  §  1033. 

Served  189    by  delivering  to  C.  D.   personally  a  copy 

thereof,  who  is  of  the  within  corporation. 

A.  B.,  Constable. 

No.  368. 

KETtJUN    WHEKE    THE  CORPOBATION    HAS    NOT    DESIGNATED     A 

PERSON  ON  WHOM  SERVICE  TO  BE  MADE. 

See  §  1003. 

Servea  189     on  the    defendant  by  delivering  a   copy 

personally  to  C.  D..  a  person  acting  within  this  state  as  the  agent 
for  said  insurance  company  (or  doing  business  for  said  company 
within  this  st'ate,  or  the  local  agent  of  the  within  named  express 
company  in  the  town  of  in  said  county,  or  the  superintendent 

of  repairs  of  said  railroad  in  this  county)  no  person  having  been 
designated  by  said  corporation  upon  whom  a  summons  may  be 
served,  and  there  being  no  officer  of  said  company  who  resides  in 
the  county  of 

A.  B.,  Constable. 

No.  369. 

RETURN  WHERE    THE   CORPORATION   HAS   DESIGNATED  A  PERSON 
ON  WHOM  SERVICE  MAY  BE  MADE. 

Served  on  the  defendant  189     by  delivery  to   C.  D., 

personally,  a  copy,  he  being  "the  person  designated  by  the  de- 
fendant on  whom  process  may  be  served. 

A.  B.,  Constable. 

No.  370. 

RETURN  IN  CASE  OP  ATTACHMENT. — INVENTORY  OF  GOODS 

ATTACHED. 
See  §  1035. 
In  Justice's  Court. — W.  H.  P.,  Justice. 


Inventory  of  the  property  attached  by  me  this  day  of 

189     under   and    pursuant    to    the  within  (or  annexed) 
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attachment  in  *this  action  at         in  the  county  of 

A.  B.,  Constable. 


[*635 
10  M.  feet  hemlock  plank,  &c. 


JIo.  371. 

CERTIFICATE  TO  COPY  OF  ATTACHTiIENT. 

I  certify  that  the  within  (or  above)  is  a  correct  copy  of  the  attach- 
ment delivered  to  me  for  execution  at  the  suit  of  E.  F.,  against  G.  H. 
Dated     189  A.  B.,  Constable. 

No.  372. 

CERTIFICATE  TO  INVENTORY. 

I  certify  that  the  within  (or  above)  is  a  correct  copy  of  the  inven- 
tory of  the  property  attached  by  me  under  and  the  attachment  in 
the  action  mentioned  in  said  inventory  and  with  a  copy  of  which 
attachment  you  be  herewith  served.  A.  B.,  Constable. 

No.  373. 

RETURN  TO  ATTACHMENT. 
See  §  1041. 
By  virtue  of  the  within  attachment  I  did  on  the     day  of     189 
attach  and  take  into  my  custody  at     in  the  county  of      the  goods 
and  chattels  mentioned  in  the  inventory,  a  copy  of  which  is  hereto 
annexed  and  on  the  same  day,  immediately  after,  I  made  the  said 
inventory  and  served  a  copy  of  the  within  attachment  &c.,  and  said 
inventory  duly  certified  by  me  on  the  said  defendant  at         in  said 
city.     Dated 

A.  B.,  Constable. 

No.  374. 

PROPERTY    TAKEN,   DEFENDANT  ABSENT   AND    NO   RESIDENCE   IN 

THE  COUNTY. 
See  §  1042. 
By  virtue  of  the  within  attachment,  I  did  on  the     day  of     189 
attach  and  take  into  my  custody  the  goods  and  chattels  of  the  de- 
fendant mentioned  in  the  inventory,  a  copy  of  which  is  hereto  an- 
nexed at     in  the  county  of  and  on  the  same  day,  immediately 
thereafter,  T   made   the   said  inventory,   &c.,  and  made    diligent 
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rtupof-  inquiry  for  the  said  *defendant  and  for  Ms  last  place  of  resi- 
dence, but  could  not  find  him  in  the  county  of  nor  that  he 
had  any  last  place  of  residence  in  the  county,  and  I  thereupon  left 
a  copy  of  the  said  attachment  and  said  inventory  with  at  in 
said  county  in  whose  possession  I  found  the  said  property. 
Dated  A.  B.,  Constable. 

« 

No.  375. 

"WHERE  THE  DEFENDANT  GIVES  BOND  AND  GOODS  EETUENED. 

See  §  1032. 

After  reciting  as  in  one  of  the  above  forms,  according  to  the  fact 
the  attaching  of  the  property  and  the  service  of  the  papers,  add : 

And  the  defendant  E.  F.,  having  given  me  the  bond  herewith 
returned  I  delivered  the  property  so  attached,  to  him. 

Dated  A.  B.,  Constable. 

No.  376. 

WHEEE  A  CLAIMANT  GIVES  THE  BOND  AND  THE  GOODS  DELIVEEED 

TO    HIM. 

See  §  1042. 

After  reciting  as  in  one  of  the  above  forms,  according  to  the  fact, 
the  attaching  of  the  property  and  the  service  of  the  papers,  add : 

And  J.  K.,  having  claimed  the  property  and  delivered  me  the 
bond  herewith  returned,  I  delivered  the  same  to  him. 

Dated  A.  B.,  Constable. 

No.  377. 

DEPENDANT  NOT  FOUND,  COPIES  LEFT  AT  HIS  EESIDENCE. 

See  §  1042. 

By  virtue  of  the  within  attachment  I  did  on  the  day  of 
189  attach  and  take  into  my  custody  at  in  the  county  of 
the  goods  and  chattels  mentioned  in  the  inventory,  a  copy  of  which 
is  hereto  annexed,  and  on  the  same  day,  immediately  after,  I  made 
the  said  inventory  and  made  diligent  inquiry  for  the  said  defendant, 
but  could  not  find  him  in  the  said  county,  and  that  I  then  left  a  copy 
of  the  within  attachment  and  of  the  said  inventory  duly  certified  by 
me,  at  the  last  place  of  residence  of  the  said  defendant  in  said  county. 

Dated  A.  B.,  Constable. 
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*No.  378.  [*637 

BOND  TO  PEEVENT  EBMOVAL  OP  GOODS  ATTACHED. 

See  §§  IDS'?,  1039. 

Know  all  men  by  these  presents  that  we  of,  &c.,  are  held 
and  firmly  bound  unto  A.  B.  in  the  sum  of  dollars  (penalty  to  be 
double  the  sum  stated  in  the  attachment  to  have  been  sworn  to 
be  due  by  the  plaintiff)  to  be  paid  to  the  said  A.  B.  or  to  his  cer- 
tain attorney,  executors,  administrators,  or  assigns,  for  which  pay- 
ment, well  and  truly  to  be  made,  we  bind  ourselves,  our  heirs, 
executors  and  administrators,  jointly  and  severally,  firmly  by  these 
presents.     Sealed  with  our  seals,  and  dated  the         day  of 

The  condition  of  this  obligation  is  such  that  if  certain  goods 
and  chattels,  to  wit :  which  have  been  seized  by  the  above 

named  A.  B.,  constable,  by  virtue  of  an  attachment  issued  by 
in  favor  of  against  the  above  bounden  shall  be  pro- 

duced to  satisfy  any  execution  that  may  be  issued  upon  any  judg- 
ment which  shall  be  obtained  by  the  plaintiff  upon  the  said  at- 
tachment within  six  months  after  the  date  hereof,  then  this  obliga- 
tion to  be  void ;  otherwise  to  remain  in  full  force. 
Sealed  and  delivered  in  the 

presence  of  (l.  s.)  etc. 

No.  379. 

OATH   TO    SUEETY. 

County  of         ss.  being  sworn,  says,  that  he  is  a  resident 

of  count     and  a  householder  or  freeholder  therein,  and  is 

worth  the  sum  of  over  and  above  all  debts  and  liabilities, 

and  property  exempt    from  levy'  and    sale    on  execution ;    and 
further  saith  not. 
Subscribed  and  sworn  before  me 
this     day  of        187 

A.  B.,  Constable. 

No.  380. 

APPEOVAL  BY  CONSTABLE. 

I  approve  of  the  sufficiency  of  surety  to  the  within  bond. 

A.  B.,  Constable. 
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*638]  *No.  381. 

BOND  BY  CLAIMANT  TO  PLAINTIFF. 

See  §§  1037,  1039. 

(Penal  part  as  last,  but  to  the  plaintiff,  by  name,  instead  of  the 
constable.     The  penalty  double  the  value  of  the  property  attached.) 

Whereas,  certain  goods,  to  wit,  were  on  the        day  of 

seized  by  A.  B.,  constable,  by  virtue  of  an  attachment 

issued  by  a  justice  of  the  peace  of  the  county  of         in 

favor  of  the  above  named  E.  F.  and  against  G.  H. ;  and  whereas 

the  above  bounden  J.  K.,  claims  the  goods  as  his  property: 

Now  therefore,  the  condition  of  this  obligation  is  such  that  if  in 
a  suit  to  be  brought  on  this  obligation  within  three  months  from 
the  date  hereof,  the  said  J.  K.  shall  establish  that  he  was  the  owner 
of  the  goods,  at  the  time  of  the  said  seizure  ;  and  in  case  of  his 
failure  to  do  so,  if  the  said  J.  K.  shall  pay  the  value  of  the  said 
goods  and  chattels  with  interest,  then  this  obligation  to  be  void ; 
otherwise  to  remain  in  full  force. 
Sealed  and  delivered  in 

the  presence  of 

This  bond  is  to  be  approved  by  the  constable  or  the  justice. 
When  the  approval  is  by  the  constable  it  may  be  in  the  same  form 
as  the  last,  and  the  oath  to  the  surety  may  be  the  same.  One 
surety  will  be  sufficient  to  the  first  bond,  but  there  must  be  two 
to  this  bond. 

No.  382. 

EETTTEN  OF  SBEVICE  OP  ■WARRANT  WHERE  DEFENDANT  AERESTED 
AND  PLAINTIFF   NOTIFIED, 

See  §  1049. 

Arrested  defendant  and  have  him  in  custody  before  the  court. 
Plaintiff  notified. 

Dated     189  A.  B.,  Constable. 

No.  383. 

RETURN  OF  ARREST,  PLAINTIFF  NOT  NOTIFIED. 
See  §  1049. 

Defendant  arrested  and  have  him  before  the  court  in  custody. 
Plaintiff  not  notified. 

Dated  A.  B.,  Constable. 
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»No.  384.  [*639 

EETUKN,  DEFENDANT  NOT  POUND. 
See  §  1049. 
Defendant  not  found  in  the  county  of 
Dated    189  A.  B.,  Constable. 

Xo.  385. 

KETUEN  OF  AEEEST  OF  ONE  DEFENDANT  AND  OTHEE  NOT  FOUND. 

Defendant  C.  D.  arrested  and  have  him  in  custody  before  the 
court;  the  defendant  E.  F.,  not  found  in  the  county.  Plaintiff 
notified.  A.  B.,  Constable. 

No.  386. 

EETURN  OF  AEEEST,  AND  DETENTION  OF  CANAL  BOAT. 

See  §  1051. 

Defendant  arrested  and  have  him  in  custody  before  the  court, 

and  plaintiff  notified ;  and  have  seized  and  hold  the  within  named 

canal  boat  furniture  and  horses. 

Dated  A.  B.,  Constable. 

Ho.  387. 

NOTICE  TO  PLAINTIFF  OF  AEEEST  OF  DEFENDANT. 

In  Justices  Court. — W.  H.  P.,  Justice. 

E.  F.  ) 

To  C.  D.,  above  plaintiff: 

Take  notice  that  I  have  arrested  the  defendant  under  the  war- 
rant in  this  cause,  and  have  him  now  in  custody  before  the  court 

Dated     189  A.  B.,  Constable. 

So.  388. 

EBTUEN  IN  EEPLEVIN  WHBEE  PEOPEETT  TAKEN  AND  DEPENDANT 

PBESONALLT  SEEVBD. 

See  §  1054. 

By  virtue  of  the  annexed  affidavit  and  order  indorsed  thereon,  I 

did  on  the  day  of  189     take  the  property  described  in 

the  said  affidavit.     (If  all  the  property  not  found,  insert  in  the 

place  *of  above  the  following  property,  apart  of  the  property  r*g^g 

described  in  said  affidavit  :  and  that  after  diligent 
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search,  the  remainder  of  such  property  could  not  be  found.)  And 
I  further  return  that  on  the  same  day  (or  on  the  day  of  ) 

without  delay  I  served  on  the  within  named  defendant  the 

within   summons,  notice   and   affidavit   with  indorsed  order,  by 
delivering  to  him  personally  a  true  copy  of  each  of  them. 
Dated    189  A.  B.,  Constable. 

No.  389. 

WHERE  THE  DEPENDANT  CANNOT  BE  FOUND. 

After  stating  the  fact  as  to  the  taking  the  property  as  above, 
add:  And  after  diligent  search  I  could  not  find  the  said  defend- 
ant in  the  county  of  and  that  thereupon  without  delay  on 
the  day  of  189  I  served  the  within  summons,  notice 
and  affidavit  with  indorsement  thereon,  by  leaving  a  copy  of  each 
of  them  at  the  usual  place  of  abode  of  said  defendant  in  the  town 
of  in  said  county,  with  the  wife  of  said  defendant, 
being  a  person  of  suitable  age  and  discretion. 

Dated    189  A.  B.,  Constable. 

No.    390. 

WHERE  THE  PROPERTY   IS   TAKEN,  DEPENDANT   NOT   FOUND   AND 
SERVICE  ON  AGENT. 

After  describing  the  taking  and  search  for  defendant  as  in  the 
last  form,  add : 

And  that  thereupon  without  delay  on  the  day  of         189 

I  served  the  within  summons,  notice,  and  afiidavit  with  indorse- 
ment thereon  by  delivering  a  copy  of  each  of  them  personally  to 
G  D.,  the  agent  of  the  said  defendant,  and  in  whose  possession  I 
found  the  said  property. 

Dated     189  A.  B.,  Constable. 

No.  391. 

WHERE   THE   PROPERTY   IS   TAKEN   AND  DEFENDANT  A   NON-RES- 
IDENT HAVING  NO  AGENT. 

Describe  the  taking  as  before,  and  inquiry  for  defendant,  and 
add: 

And  the  said  defendant  has  no  last  place  of  abode  in  the  said 
county,  and  no  agent  in  said  county,  on  whom  service  of  the  sum- 
mons, notice,  affidavit  and  indorsement  could  be  made. 

A.  B.,  Constable. 
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*  No.  392.  r*641 

WHERE   PROPERTY  IS   CLAIMED  BY   THIRD    PERSON    AFTER 

TAKEN. 

Describe  the  taking  and  serving  of  the  papers  according  to  the 
first,  as  provided  in  each  of  the  above  forms,  and  add : 

And  on  the  day  of  187,  E.   F.  of  made  claim 

to  said  property  and  he  at  the  same  time  served  on  me  an  affidavit 
required  in  such  a  case,  and  that  tliereupon  and  on  the 

day  of  I  notified  the  plaintiif  C.  D.  of  such  claim  and 

at  the  same  time  demanded  of  said  plaintiff  that  he  should  indem- 
nify me  against  the  same;  and  that  the  plaintiff  refused  to  execuie 
the  undertaking  required  by  law,  and  I  did  thereupon  on  the  day 
of  189         return  the  property  so  taken  to  the  said  defend- 

ant. 

A.  B.,  Constable. 

No.  393. 

"WHEN   THE   PLAINTIFF   INDEMNIFIES    AGAINST   THE   CLAIM   OF   A 

THIRD    PARTY. 

State  the  proceedings  according  to  the  fact,  in  the  last  form, 
down  to  the  demand  of  an  indemnity  from  the  plaintiff,  and  add 

And  the  said  plaintiff  thereupon,  on  the  day  of  189 

indemnified  me  against  said  claim  by  executing  and  delivering  to 
me  the  undertaking  given  in  such  case. 

Dated  A.  B.,  Constable. 

No.  394. 

WHERE   THE   PROPERTY   IS   NOT   FOUND. 

By  virtue  of  the  annexed  affidavit  and  of  the  order  indorsed 
thereon,  I  have  made  diligent  inquiry  and  search  for  the  property 
described  in  the  said  affidavit  within  the  county  of  and  I  have 

been  unable  to  find  the  same  or  any  part  thereof. 

Dated     18  A.  B.,  Constable. 

No.  395. 

INDEMNITY  BY  PLAINTIFF  TO   CONSTABLE  WHERE   CLAIM  IS  MADE 

TO   PROPERTY. 
See  §  1056. 
(Title  of  action.) 

Whereas  C.  D.  claims  to  be  the  owner  of  and  to  have  the  right  of 
*possession  of  the  following  personal  property,   to   wit:  r*g42 
which  has  been   taken  by  A.  B.,  constable  of  the  town 
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of         in  county         upon  the  affidavit  and  order  of  said  jus- 

tice of  the  peace,  and  has  served  on  the  said  A.  B.  an  affidavit  of 
his  title  thereto  and  right  of  possession  thereof,  and  stating  the 
grounds  of  such  right  and  title.  Novi^  therefore,  we,  C.  D.  and 
E.  F.  of  merchants,   do   undertake  and  agree  to  indemnify 

the  said  A.  B.  against  such  claim. 

CD. 
E.  F. 
County,  ss.      C.  D.  and  E.  F.  being   severally  duly 
SM^orn,  each  for  himself,  deposes  and  says  that  he  is  a  householder 
and  freeholder  residing  in  in  said  county,  and  is  worth 

dollars  over  and  above  all  debts,  and  liabilities,  and  property  ex- 
empt from  levy  and  sale  on  execution. 
Subscribed  and  sworn  before  me  C.  D. 

this     day  of     189  E.  F. 

To  be  acknowledged  as  No.  101. 

Ho.  396. 

KETTJRN   TO   A   VENIEB. 
See  §  1061. 

I  certify  that  by  virtue  of  the  within  precept,  I  have  personally 
summoned  as  jurors  the  several  persons  named  in  the  annexed  list. 
Dated    18  A.  B.,  Constable. 

No.  397. 

INDORSEMENT   OP   LEVY   ON   EXECUTION. 
See  §  10S3. 

Levied  by  virtue  of  the  within  execution  this  day  of 

18  on  two  cows,  three  two  year  old  heifers,  the  property  of  the 
defendant,  on  his  premises  in 

A.  B.,  Constable. 

Vto.  398. 

INVENTORY  WHERE  ARTICLES  ARE    NUMEROUS. 
See  §  1083. 

Inventory  of  goods  and  chattels  levied  on  this  day  of 

and  taken  into  my  custody  by  virtue  of  the  annexed  execution, 
viz. :  one  hundred  saw  logs,  &c.,  &c. 

A.  B.,  Constable. 
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*No.  399.  [*648 

INDOESBMENT   ON  EXECUTION  IN  SUCH  CASE. 
See  §  1083. 
I  have  levied  this  day  of  18     by  virtue  of  the  within 

execution,  upon  the  goods  and  chattels  of  the  defendant,  mentioned 
in  the  annexed  inventory. 

A.  B.,  Constable. 

No.  400. 

RETURN   OF   AN   EXECUTION   SATISFIED. 

bee  §  1092. 

I  have  made  the  amount  of  the  within  execution  of  the  goods 
and  chattels  of  the  defendant.     Dated 

(Or  "  satisfied.")  A.  B.,  Constable. 

No.  401. 

BETURN   OP   SATISFIED   IN   PART. 
See  §  1092. 

I  have   made  the  sum  of  of  the  goods  and  chattels  of  the 

within  defendant,  and  can  find  no  other  goods  and  chattels  of  said 
defendant,  whereof  I  can  make  the  remainder  of  the  said  execution. 

Dated  A.  B.,  Constable. 

No.  402. 

RETURN  OF  NO  PROPERTY,  OR  NULLA  BONA. 
See  §  1092. 

No  goods  or  .chattels  of  the  within  defendant  can  be  found. 
Or,  nulla  bona.  A.  B.,  Constable. 

No.  403 

NEITHER   GOODS   NOR   BODY. 

No  goods  or  chattels,  nor  the  body  of  the  within  defendant  can 
be  found. 

No.  404. 

NO   GOODS,   AND   THE  DBFENDAifT   ARRESTED. 

No  goods  or  chattels  of  the  within  defendant  can  be  found,  and  for 
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*fi44i  *waiit  thereof  I  have  arrested  the  defendant,  and  have  con- 
veyed his  body  to  the  common  jail  of  the  county. 

No.  405. 

CERTIFICATE  OF  COPY  OF   EXECUTION   LEFT   "WITH   JAILER. 

See  §§  586,  1088. 

I  certify  that  the  within  is  a  true  copy  of  the  execution  under 

and  by  virtue  of  which  I  deliver  to  the  custody  of  the  sheriff  of 

the  county  of        at  the  jail  of  said  county,  this  day,  the  body  of 

the  within  named  defendant ;  and  that  my  fees  therein  are  $ 

No.  406. 

RETURN  WHERE  GOODS  REMAIN  UNSOLD. 

Levied  on  a  lumber  wagon,  the  property  of  the  within  defendant, 
which  remains  in  my  possession  unsold,  for  want  of  bidders. 
Dated 

No.  407. 

WHERE  AN  APPEAL  IS  BROUGHT. 
See  §  1094. 
Proceedings  stayed  by  appeal. 

No.  408. 

OF  THE  SERVICE  OF  A  SUMMONS  UNDER  HIGHWAY  LAWS. 

See  §  1022. 
Personally  served         187 

A.  B.,  Constable. 
Or,  served  by  leaving  a  copy  at  the  personal  abode  of  the  with- 
in named  with  a  person  thereat  of  suitable  age  and  discre- 
tion, he  not  being  found.  A.  B.,  Constable. 

No.  409. 

WHEN  SERVED  ON  A  CORPORATION. 
See  §  1022. 
Served  on  the  within  corporation,  by  delivering  a  copy  of  the 
same  to  the  president  of  said  corporation,  personally,  this 

day  of 
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*  No.  410. 

[*646 

EBTURN    TO    JUSTICE'S    SUMMONS    UNDER    LAWS    FOR    OPENING 

HIGHWAYS. 
See  §  1124. 
I  have  summoned  the  several  jurors  whose  names  are  within 
mentioned  personally,  except  C.  D.,  one  of  said  jurors,  who  could 
not  be  found  ;  and  I  made  service  on  said  C.  D.  by  leaving  a  notice 
that  he  was  drawn  to  serve  as  such  juror,  and  stating  the  time  and 
place  of  attendance,  at  his  place  of  residence,  with  a  person  of  suit- 
able age  and  discretion. 

No.  411. 

RETURN  TO  A  PRECEPT  IN  CASE  OF  AN  ENCROACHMENT. 
See  §  1127. 
I  have,  by  virtue  of  the  within  precept,  summoned  the  following 
named  persons  as  jurors,  as  I  am  within  commanded,  to  wit : 
Dated  A.  B.,  Constable. 

So.  412. 

NOTICE  TO  OCCUPANT  AND  COMMISSIONERS  IN  SUCH  CASE. 

See  §  1128. 

Take  notice,  that  the  jury  to  try  the  question  of  the  alleged  en- 
croachment of  the  fence  on  the  land  of  the  said  will  meet  at 
on,  &c.     Yours,  &c.                                   A.  B.,  Constable, 
To  commissioners  of  highways  of  the  town  of 
C.  D.,  occupant  of  the  land  on  which  is  alleged  encroachment. 

No.  413. 

RETURN  TO  SUMMONS  IN  CASE  OF  DRAINING  SWA1.IP. 
See  §  1131. 
I  have   summoned   the   following  named  persons  to  serve  as  a 
jury  in  the  matter  within  named,  on  or  before  the     day  of         to 
wit :         and   I  also  gave  notice  to  the  owner  of  the  lands 

through  which  the  ditch  is  to  be  cut,  on  the  ,      day  of         of  the 
time  and  place  at  which  such  jury  would  appear. 
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*N'o.  414. 

«646] 

KOTICB  TO  PARTIES. 
See  §  1131. 
Take  notice,  that  a  jury  will  appear  on  the         day  of        at 
o'clock,  upon   the  lands  of         in  the  town  of         and  known 
as         to  determine  whether  a  ditch  or  drain  is  necessary  or  proper 
vo   drain  any  of  such  lands,   and  the  damages  that  the  owners 
thereof  will  sustain,  in  consequence  of  the  cutting  of  such  ditch. 

A.  B.,  Constable. 
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(See  BRINGING  PRISONER  BEFORE   MAGISTRATE.) 

if  property  not  sold  before  sundown,  must  adjourn  till  next  day. .  482 

how  postponement  made  and  notice  given 482 

when  on  sale  of  real  estate ^^' ^H 

officer  has  a  reasonable  discretion  in  postponing  sale 488 

postponement  of  sale  of  lands  under  decrees 555 

officer  has  a  discretion  in  adjourning  hearing  on  writ  of  inquiry.  653 

but  adjournment  not  to  be  beyond  return  day  of  writ 653 

when  cause  adjourned,  &c.,  in  justice's  court,  defendant  under 

arrest  to  be  discharged ^^ 

when  no  bidders,  constable  to  adjourn  sale 1085 

AD  QUOD  DAMNUM,  (writ  of) 

proceedings  on "^ 
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BEOTION. 

ADVERSE  POSSESSION, 

sale  of  lands  on  execution  held  adversely  valid ^98 

ADVERTISEMENT, 

(See  NOTICE  OF  sale.) 
AFFIDAVIT, 

proof  of  service  of  process,  not  returnable,  must  be  by, 39 

return  to  process,  when  to  be  verified  by, . . .  .39,  182,  289,  353,  629,  679,  774 

of  service  of  citation  to  take  proof  of  will  must  be  by 39,  774 

to  habeas  corpus  when  party  is  sick 39,  629 

of  service  of  process  on  concealed  defendant, 39,  289,  353 

to  precept  for  summoning  jury  in  plank  road  case, 39,  679 

of  subpcena  may  be  by  affidavit,   but  certificate  sufficient  182 

but  if  party  is  concealed,  must  be  by  affidavit 289 

where  summons   and   complaint   served  by  sheriff  out  of  his 

county,  return  to  be  by 353 

affidavits  charging  offence,  to  be  furnished  governor  on  application 

for  requisition 82,  84,  85 

before  whom  taken 84 

how  autlienticated  to  governor 84 

governor  to  certify  tliat  they  are  authentic,  &c 85 

affidavit  to  be  attached  to  requisition 85 

keeper  of  jail  to  verify  accounts  of  material  furnished  for  em- 
ployment of  disorderly  persons 238 

accounts  of  sheriffs  for  transporting  prisoners,  how  and  before 

whom  verified 268 

witness  arrested,  before  release,  to  make  affidavit 301 

may  be  taken  before  the  sheriff  or  constable  arresting 27,  301,  1044 

when  order  of  arrest  is  made,  affidavit  and  copies  to  be  delivered 

to  sheriff 330 

on  arrest  copy  to  be  delivered  defendant 331 

when  arrest  is  under  3  sub.,  §  179,  of  Code,  what  affidavit  should 

show 329,  345 

within  ten  days  original  with  retm-n  to  be  filed  with  county  clerk  346 

when  delivery  of  personal  property  claimed,  affidavit  to  be  made  355,  1053 

by  whom  made  and  what  to  contain 355,  1053 

indorsement  of  order  to  be  made  for  delivery  of  property 356,  1053 

affidavit  by  claimant  to  property 363,  1055 

sheriff  should  require  sureties  to  undertakings  on  ai'rest,  and  for 

delivery  of  personal  property  to  justify 333,  356,  363 

sureties  to  bonds  to  sheriff  mrder  attachments  to  justify 377,  387,  1041 

constable  should  require  surety  to  bonds  on  attachment  to  pro- 
perty   1041 

sheriffs  and  constables  may  administer  oaths  in  such  cases, ...  .27,  333,  785 
when  sureties  of  one  arrested  on  ne  exeat  wish  to  sm'render, 

copies  of  bond  to  be  verified  by  sheriff, 405 

assignment  of  judgments,  &<:.,  to  be  verified  when  one  seeks  to 

redeem 533,  534 

affida\'it  of  amount  due  to  be  made 533,  531 

when  made  by  agent,  what  to  state, 533,  534 

imprisoned  debtor  on  justice's  execution  to  be  discharged  on 

making 583 

what  to  contain 583 
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SECTION. 

AFFIDAVIT,  {continued.) 

when  and  where  to  be  filed 583 

officer  to  release  prisoner  without  inquiry  into  its  truth 583 

when  certified  to  be  evidence,  defence,  &c 583 

officer  who  sells  distress  of  inanimate  property  first  to  be  fm-- 

nished  with 727 

what  to  contain 724,  727 

officer  who  sells  distress  in  other  cases  to  make 763 

in  action  on  sheriff's  bond,  plea  of  surety  to  be  verified,  when. . .  891 
coroner  to  make,  of  disposition  of  property  found  on  body  before 

supervisors  audit  accounts ggg   io75 

correctness  of  charges  against  county  to  be  verified  by 1155 

AFFRAYS  AND  RIOTS, 

duty  of  sheriffs,  constables,  coroners  and  marshals  to  prevent. .        25,  48 

if  an  affray  in  a  dwelling,  may  break  open  doors  to  suppress  it..  48 
and  if  one  engaged  in  an  affray  flee  into  a  house,  on  fresh  pursuit, 

officer  may  break  in  to  arrest 48 

but  should  only  be  done  in  aggravated  cases 48 

officer  no  right  to  arrest  after  affray  is  over,  without  warrant 48 

unless  a  felony  has  been  committed 48 

officer  may  demand  the  assistance  of  all  other  persons 48 

and  sheriffs  and  mayor  of  cities,  may  call  out  military 38,  48,  757 

when  sheriff  or  mayor  notified  of  threatened  destruction  of  prop- 
erty, bound  to  prevent  it 48 

liable  for  damages  if  they  neglect  or  refuse 48 

AGENT, 

governor  may  appoint  agent  to  arrest  fugitive,  &c 86 

(See  FUGITIVE  FROM  JUSTICE) 

bail  may  appoint,  to  arrest  principal 138 

his  powers 138 

though  he  be  an  officer,  he  acts  as  agent,  and  if  he  takes  security, 

will  not  be  deemed  taken  colore  officii 138 

how  appointed 139 

(See  BAIL,  EIGHTS  OF) 

when  service  of  summons,  &c.,  may  be  made  on  agent 851,  1031 

(See  SUMMONS,  service  of) 

in  replevin,  property  to  be  taken  if  in  possession  of  defendant  or 

agent 359 

papers  to  be  served  on  agent  when 359 

(See  CLAIM  AND  delivery  of  personal  property) 

when  agent  may  give  bond  under  proceedings  by  attachment 372 

on  claim  of  property,  when  to  be  delivered  to  agent 376 

if  attachment  discharged,  property  to  be  delivered  to  defendant 

or  agent ^^ 

when  execution  issued  before  judgment  docketed,   sheriff  may 

hold  it  as  special  agent 408 

in  the  service  of  an  execution  sheriff  may  be  restrained  and  con- 
trolled as  special  agent 412 

attorney  may  make  deputy  special  agent,  and  thereby  release 

sheriff 412 

agent,  when  to  have  lien  on  ships,  &c 468 
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SBCTION. 

AGENT,  (continued.) 

a.  deputy  who  sells  land,  may  authorize  one  as  his  agent  to  receive 

the  money  on  redemption 531 

when  agent  may  make  affidavit  of  amount  due  on  judgment,  &c., 

to  redeem  533,  534 

when  canal  agent  may  be  removed  from  canal  premises,  &c 681 

when  agent  may  claim  wrecked  property 139 

AIDING  THE  SHERIFF,  &c., 

(See  POVTEB  or  the  county.) 

ALIEN, 

cannot  hold  the  office  of  sheriff 2 

nor  under  sheriff  nor  deputy 14 

nor  coroner 902 

nor  constable KXH 

but  may  be  turnkey  or  jailer 14,  20 

cannot  be  a  juror 173 

nor  serve  writ  of  habeas  corpus 624 

AMBASSADOR, 

person  and  goods  of,  exempt  from  arrest  or  seizure  on  civU  pro- 
cess . , 292,  307,  470 

serving,  penalty  for 292 

same  privilege  extends  to  their  servants 292,  307,  470 

but  not  where  debt  was  contracted  before  entering  into  the  minis- 
ter's service 292 

and  servants'  names  must  be  entered  with  secretary  of  state,  &c.  292 

ANIMALS,  CRUELTY  TO, 

(See  CBIJBLTT  TO  ANIMAIS.) 

APPEAL, 

(See  STAT  OF  PBOCBEDINGS.) 

APPEAL,  COURT  OP, 

(See  couBTS  op  eecoed.) 
APPOINTMENTS, 

governor  to  appoint  to  fill  vacancy  in  office  of  sheriff 12 

coroner 909 

agent  to  receive  fugitive  from  justice 82-91 

sheriff  may  appoint  under  sheriff,  general  and  special  deputies  and 

jailers 13,  15 

coroners  also,  when  they  execute  duties  of  office  of  slieriff 914 

magistrate  may  appoint  person  to  execute  warrant  against  a  dis- 
guised person 109 

when  sheriff  party  to  suit,  elisors  to  be  appointed 2,  977 

when  covu-t  may  appoint  person  to  complete  service  of  process. . .  547 

when  county  judge  to  designate  coroner  to  discharge  duties  of 

sheriff 992,  1000 

when  may  appoint  another  person 996,  998 

when  constable  may  be  appointed  by  justices 1007,  1008 

when  justice  may  appoint  person  to  execute  process 1020 

APPRAISAL  AND  APPRAISERS, 

(See  ATTACHMENTS  AGAINST  FOREIGN  COBPORATIONS,  ETC.) 

(See  SALE  OF  REAL  ESTATE.) 

(See  DISTBAINING  INANIMATE  PEOPEETT.) 


INDEX.  741 

APPRENTICES.  sboiion. 

when  may  be  committed  and  how  confined 243 

AEEEST  AND  BAIL. 

mider  what  process  party  may  be  arrested 290,  327,  825 

cannot  be  arrested  without  order 290,  328 

by  whom  granted 290,  328,  825 

when  order  to  be  made 323 

what  order  to  require 329 

affidavit,  order  and  copies  to  be  delivered  to  sheriff. 330 

order  if  not  void  on  its  face,  to  be  executed 331 

arrest,  when  and  where,  and  how  made 335 

sheriff  to  deliver  party  copy  order  and  affidavit 330 

if  defendant  will  not  give  bail,  etc. ,  to  be  committed 332 

but  may  have  reasonable  time  to  find  bail 333 

to  be  detained  until  he  gives  bail,  &c.,  but  may  be  let  to  limits. ..  332 

may  be  discharged  at  any  time  before  execution,  on  giving  bail,  &c.  333 

condition  of  undertaking 329,  333,  345 

to  be  prepared  by  sheriff 331! 

who  may  be  bail,  and  who  not 333,  334 

what  bail  to  be  worth 333,  334 

their  residence  and  occupation  to  be  given 333,  787 

to  justify  and  acknowledge  undertaking 333,  788 

sheriff  to  return  order  by  return  day,  with  return  indorsed  and 

certified  copy  undertaking 33S 

within  ten  days  plaintiff  may  serve  notice  that  he  excepts  to  bail.  338 

sheriff  or  defendant  may  give  notice  that  sureties  will  justify 339 

before  whom  and  when  to  justify  339 

if  new  bail  is  given,  new  undertaking  to  be  executed 339 

bail  how  to  justify 339 

if  bail  fail  to  justify,  judge  may  grant  further  time 339 

in  what  cases  bail  not  liable 340 

when  may  be  exonerated 341 

when  and  how  may  surrender  principal 342 

proceedings  thereon 342,  343 

(See  BAIL,  EIGHTS  OF) 

when  sheriff  becomes  liable  as  bail 435,  844,  854 

his  rights  in  such  case "*■' 

when  and  where  undertaking  to  be  filed 42,  339,  788 

sheriff  need  not  make  arrest  before  taking  bond 335 

may  discharge  defendant  until  return  day,  but  it  will  be  escape 

if  he  does  so  after *^'"° 

bail  may  be  taken  in  different  form  from  that  prescribed,  if  given 

to  the  plaintiff f^ 

instead  of  bail,  defendant  may  make  deposit  of  amount 337 

sheriff  to  give  defendant  certificate  thereof «|37 

within  four  days  must  deposit  same  with  clerk 337 

clerk  to  give  two  certificates 

one  to  be  given  defendant,  and  other  plaintiff  337 

when  bail  may  be  substituted  for  deposit 3d7 

affidavits  on  arrest,  when  and  where  to  be  filed ^ 

when  defendant  to  be  discharged 
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ARREST  AND  EXAMINATION  OF  OFFENDERS  BY  CORONER,  section. 

(See  coKoNisKS,  auukst,  etc.,  by,) 
ARREST  IN  CIVIL  CASES, 

(See  PEOCKSS,  execution  op,  in  civii>  cases.) 

under  what  process  may  arrest 290,  327 

who  may  be  arrested 290 

who  exempt  from 291-302,  294 

ambassadors  and  their  servants 292,  307 

penalty  for  arresting 292 

consuls 293 

non-commissioned  officers,  soldiers  and  marines, 294 

officers  and  soldiers  of  militia,  in  service  of  U.  S 294 

when  soldiers  may  be  discharged  on  habeas  corpus 294 

senators  and  members  of  congress,  when  exempt 295 

members,  &c.,  of  legislature,  when 296 

members  of    Metropolitan,    Capital    and  Niagara  Frontier 

police 297 

females 296,  307 

officer  of  courts,  during  sitting  thereof 299 

parties  to  suit,  when 300 

witness,  and  when  and  how  discharged 301,  307 

militia  on  parade  day .302 

voters  on  election  day 34,  .303 

officers  and  prisoner  passing  through  other  counties 288,  304 

a  prisoner  in  custody  of  the  law  305 

(See  CUSTODY  of  the  law,) 

canal  officers  for  official  acts , .   ...  306,  307 

one  discharged  by  reason  of  temporary  exemption,  when  may  be 

arrested  on  same  process 308 

when  arrest  must  be  made 309 

when  officer  to  show  authority 310 

how  made,  what  is  an  arrest,  arid  what  not 311 

where  may  be  made 312 

when  may  enter  dwelling 312,  320 

when  not 313 

what  is  a  dwelling 312-319 

when  doors  may  be  broken  open 321,  322 

(See  DOORS,  breaking  to  arrest,  in  civil  cases.) 

on  arrest,  defendant  to  be  committed  forthwith  to  jail 323 

but  may  have  reasonable  time  to  find  bail 333 

must  be  held  on  subsequent  process 224 

officer  not  to  charge  prisoner  for  food  or  drink,  provided  for 325 

nor  receive  anything  for  keeping  prisoner  out  of  jail 325 

nor  for  waiting  to  find  bail 325 

nor  for  any  other  purpose 325 

(See  arrest  and  bail.) 
(See  NB  exeat.) 
(See  capias  ad  satispacibnditji.) 
(See  escapes.) 

(see   BAIL,  RIGHTS  OF.) 

(See  NON  imprison.ment  act,  arrest  under.) 
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(See  PBOCEEDINGS  SUPPLEME]S^TARY  TO  EXECUTION.)  SECTION. 
(See  CONSTABLE,  SERVICE  OF  WAKRANTS.) 
(See  CONSTAIiLE,  .justice's  EXECUTIONS.) 

ARREST  IX  CROIINAL  CASES, 
Without  Warhant: 

all  persons  liable  to  arrest  for  crime 60 

sheriffs,  constables,  coroners,  etc.,  conservators  of  the  peace 25,  48 

their  duty  to  suppress  affrays  and  arrest  breakers  of  peace 25 

(See   AFFRAYS   AND  RIOTS.) 

when  breach  of  peace  committed  in  their  presence,  may  arrest.  .  48 

if  breach  of  peace  merely,  arrest  to  be  made  in  a  reasonable  time.  48 
if  a  riote»  fly  into  a  house,  officer  on  fresh  pursuit  may  break  doors 

to  arrest  him 48 

but  this  should  only  be  done  in  extreme  cases 48 

cannot  arrest  for  affray  not  in  view,  after  it  is  over  48 

but  where  one  has  threatened  death,  and  complaint  is  made,  may,  48 

when  a  felony  is  committed  in  view,  every  one  required  to  arrest.  49,  970 
and  any  one  may  arrest,  whether  time  to  obtain  warrant  or 

not 48,  49,  63,  970 

probable  suspicion  of  who  offender  is,  will  justify  officer 49 

even  though  no  felony  was  committed 49 

if  one  charge  another  witli  felony  and  desire  officer  to  arrest,  will 

justify  arrest 49 

if  false,  party  making  charge  liable,  and  not  officer 49 

persons  foimd  going  about  at  night,  ifec,  may  be  arrested 49 

when  officer  excused,  though  no  felony  conmiitted 49 

one  escaping  from  jail  may  be  retaken  without  warrant 50,  260 

officer  resisted,  must  arrest  resisters 51 

power  of  justice  to  order  arrest  verbally 52 

officers  presiding  at  elections  may  order  one  removed  from  room 

verbally 125 

when  party  found  with  stolen  goods  on  search  warrant,  to  be 

arrested 80 

when  disturbers  of  religious  meetings 93 

(See  disturbance  of  religious  meetings.) 

when  beggars  and  vagrants 104-110 

(See  BEGGARS  AND  VAGRANTS.) 

when  idle  and  truant  children 1117 

when  hawkers  and  pedlars 1118-1121 

when  to  arrest  intoxicated  person. 

(See  spiniTt:ous  liquors.) 
if  arrest  made  without  warrant,  officer  may  release  party  if  inno- 
cent   69 

but  if  under  warrant  must  take  him  before  magistrate 69,  70 

in  all  other  cases  warrant  necessary  to  authorize  arrest 53 

in  general,  court  will  not  inquire  how  one  is  arrested 53 

if  sufficient  cause,  will  hold  him,  though  arrest  irregular 53 

and  leave  him  to  his  remedy  against  the  officer 53 

TJiTDBR  Warrants  : 
1.  Of  the  warrant. 

by  whom  issued _         ^* 

form  and  contents 54,  55,  56,  61 
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ARREST  IN  CRIMINAL  CASES,  (crmtUiiied.)  section. 

should  show  where  and  when  issued 55 

may  he  in  name  of  magistrate  or  of  tlie  people 55 

*  must  be  under  hand  of  magistrate,  but  need  not  liave  a  seal 55 

must  not  be  general 55 

if  known,  name  of  party  must  be  stated,  and  not  left  in  blanli 55 

if  name  erroneous,  will  not  justify  arrest 55 

if  name  unknown,  must  describe  person 55 

should  recite  accusation 55 

and  nature  of  offence  be  clearly  specified 55,  56 

if  for  feloniously  taking  personal  property,  to  state  value 55 

if  not  stated,  will  be  deemed  petit  larceny 55 

must  not  be  left  in  blank 55 

if  name  of  officer  or  party  be  filled  in  after  issued,  process  void. .  55 

before  whom  made  returnable 55 

must  appear  regular  on  its  face 56 

but  immaterial  if  it  have  only  voidable  defects 56 

must  appear  that  magistrate  had  authority  to  issue  similar  war- 
rants    56 

and  contain  no  intimation  of  want  of  jurisdiction 56 

if  the  subject  matter  is  within  jtirisdiction  of  magistrate,  and 
does  not  show  a  want  of  jurisdiction  of  person  or  place,  it 

will  be  good 56 

whether  court  or  ofiicer  be  of  general  or  limited  jurisdiction 56 

or  whether  the  officer  he  one  de  jure  or  de  facto,  if  he  claims  by 

right 56 

if  process  is  regular  on  its  face,  not  material  that  officer  is  aware 

of  facts  rendering  it  void 56 

though  it  will  protect  him,  yet  he  is  not  bound  to  execute  it 56 

or  he  may  stop  its  execution  when  he  learns  the  fact 284 

if  void  on  its  face  will  be  a  trespasser  if  he  executes  it 53,  55,  56 

no  officer  can  execute  warrant  unless  directed  to  him 57 

if  directed  to  the  sheriff  he  may  execute  it,  or  his  under  sheriff, 

etc 57 

or  he  or  under  sheriff  may  deputize  one  to  serve 57 

if  to  the  coroners,  constables  or  marshals,  etc. ,  generally  any  one 

of  them  may  serve 57,  978 

but  if  to  a  constable  or  marshal  of  a,  particular  town  or  city,  no 

one  out  of  such  town,  etc.,  can  serve 57,  953 

constables  must  act  in  person  and  not  by  deputy 57 

so  of  coroners,  except  when  they  execute  the  office  of  sheriff 57 

but  others  may  lawfully  assist 57 

the  warrant  is  in  force  during  term  of  office  of  magistrate 58 

but  should  be  executed  forthwith 5S 

if  not  void  on  its  face,  will  protect  all  in  its  due  execution 59 

but  not  in  any  abuse  of  the  party  or  his  rights 59 

where  officer  combines  with  complainant  to  extort,  he  loses  pro- 
tection of  the  warrant 59 

a  justice  has  no  power  to  direct  execution  but  in  regular  manner, 

if  the  officer  obeys  him,  both  are  trespassers 59 

the  execution  of  void  process,  or  process  in  an  irregular  manner 

renders  officer  a  trespasser 58 
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ARREST  IN  CRIMINAL  CASES,  (continued.)  section. 

and  every  one  may  resist  kim 53 

and  if  the  officer  is  killed,  will  not  be  mui'der 5;j 

unless  the  party  interfering,  wantonly  strikes 53 

and  if  the  officer  kills  the  party,  his  warrant  will  afford  him  no 

protection 53 

2.  Of  the  arrest. 

officer  should  be  cautious  to  arrest  the  proper  person 61 

if  not  correctly  named  or  described,  should  not  execute  warrant.  61 

for  it  will  not  justify  arrest  even  of  the  proper  person 61 

imless  in  case  of  a  vagrant 109 

arrest  may  be  made  anywhere 62 

but  if  issued  by  a  justice  or  alderman  cannot  be  executed  out  of 

county,  imless  indorsed 62 

how  indorsed 62 

when  doors  may  be  broken  open  to  arrest 63,  64 

(See  DOOES,  beeaking  op,  to  akkest  in  crimnal  cases.) 

when  arrest  may  be  made 65 

when  officer  bound  to  show  authority 65 

a  regular  officer  acting  in  his  district  is  not 65 

but  a  special  deputy  must 65 

and  party  ought  to  be  notified,  <S:c 65 

and  every  officer,  on  request,  without  fee,  must  deliver  copy 65 

refusal  to  do  so  is  declared  a  misdemeanor 65 

what  will  constitute  an  arrest 66 

what  force  may  be  used 67 

power  of  officer  over  prisoner  after  arrest 68 

if  he  escapes,  must  be  retaken 68 

can  be  taken  out  of  his  custody  only  on  habeas  corpus 68 

how  arrested  on  civil  process  when  in  custody 68 

how  arrested  on  subsequent  criminal  process 68 

duty  of  officer  when  arrest  is  made 69 

when  may  take  prisoner  tlirough  other  coimties 76 

(See  BAIL  IN  cuunNAi,  cases.) 

(See  bastaeds.) 
(See  BEGGARS  and  vagrants.) 

(See  BENCH   WARRANTS.) 

(See  BRINGING  PRISONER  BEFORE  MAGISTRATE.) 

(See  CORONER,  arrest  and  EXAMINATION  OF  OFFENDERS  BY.) 

(See  COURTS  martial.) 

(See  DISORDERLY   PERSONS.) 

(See  DISTURBANCE  OF  RELIGIOUS  MEETINGS.) 

(See  ELECTIONS.) 

(See  FUGITIVE  FROM  JUSTICE.) 

(See  GAMING.) 

(See   PEACE  WARRANTS.) 

(See  SEARCH  WARRANTS.) 

(See  SPIRITUOUS  liquors.) 

ASSIGNMENT, 

by  old  to  new  sheriff • 

when  to  be  made ° 

who  to  execute  in  case  of  vacancy 
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ASSIGNMENT,  {continued.)  section. 

effect  of  failure  to  assign  prisoner  on  limits 7 

when  assignment  of  goods  void  as  to  execution  in  sheriff' s  hands.  41.3 

fraudulent  assignment  void  as  to  creditors 464 

assignnifut  of  execution  to  sheriff  void,  when 422,  823 

assignment  of  judgments  and   mortgages   to  be  presented   by 

assignee  seeking  to  redeem 533-.534 

how  verified 533,  534 

may  be  made  by  executor,  &c 5'j'^ 

assignment  of  certificate  of  sale  to  be  acknowledged,  &c 54-5 

but  sheriff  may  give  deed,  though  not  acknowledged,  &c 545 

order  to  prosecute  bond  on  attachment  operates  as  assignment , .  818 

who  entitled  to  assignment  of  bond  for  liberties 839 

by  whom  executed  during  vacancy  in  office  of  sheriff 789,  839 

to  be  executed  in  presence  of  one  or  more  witnesses 839 

sheriff  may  execute  assignment  out  of  his  county 288 

acceptance  of  assignment  bars  action,  when 841 

if  party  refuse  to  take  assignment,  but  sue  sheriff,  proceedings. . 

will  be  stayed ^^ 

mayor  of  New  York  to  assign  senate  districts  to  coroners 911 

ATTACHMENT, 
Against  Foebigh  Corpobation,  Nonresident,  Absconding,  or  Concealed 
Defendants  : 

when  attachment  may  issue 366 

by  whom  granted  and  its  contents 367 

sheriff  should  mark  time  of  its  receipt 368 

proceedings  on  and  what  may  be  attached 369,  371,  372 

property  shipped  not  liable,  when 371,  372 

attachment  not  a  lien  till  served 370 

how  property  attached 370,  371 

how  rights  In  action  attached 373 

inventory  and  appraisal,  must  be  made  and  filed 374 

proceedings  where  property  is  perishable 375 

when  claimed  by  another 376 

sheriff  to  collect  debts,  &c 377 

actions  therefor,  when  and  how  brought 377 

when  party  may  bring 377 

undertaking  to  be  given  sheriff 377 

judgment,  how  paid  by  sheriff 378 

when  and  to  whom  execution  to  issue 379 

when  judgment  is  against  plaintiff 380 

when  attachment  may  be  discharged 381 

when  executed  or  discharged  to  be  returned 382 

Against  Absconding,  CoNCEAi.KD,  or  Nonresident  Defendants  under  R.  S: 

by  whom  warrant  issued,  &c 384 

proceedings  same  as  under  attachments  against  foreign  coi-pora- 

tions,  &c 366,  -384 

on  appointment  of  trustees  what  to  be  done 384 

Against  Foreign  Corporations  under  B.  S: 

by  whom  issued 385 

proceedings  thereon 386 

how  actions  to  be  brought 387 
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388 
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ATTACHMENT,  (continued.) 

wliat  may  be  attached 

how  executed  upon  rights  of  action 

duty  of  debtor  to  defendant,  &c.,  when  applied  to  by  sheriff 

when  such  person  refuses  statement,  how  proceeded  against 391 

when  property  perishable,  &c ggg 

bonds  given  in  proceeding ono 

hen  of  judgment  dates  from  service  of  attachment ',  394 

how  paid 394 

ATTACHMENT  AGAINST  SHIPS,  &c. 

(See  SHIPS,  WAEKANTS  ON   DEMANDS  AGAINST,) 

ATTACHMENT  FOR  CONTEMPT, 

what  is -QQ 

may  be  criminal  in  its  character,  and  executed  as  such 791 

but  should  so  appear  on  its  face 791 

and  on  commitment,  in  such  case,  offence  must  be  set  forth 791 

when  com-t  may  punish  summarily 794 

when  attachment  is  to  enforce  civil  remedy 792 

in  what  cases  may  be  issued 702  793 

proceedings  when  not  committed  in  presence  of  court 795 

when  for  nonpayment  of  money 796 

when  against  a  witness  for  disobeying  subpuena 183,  196,  797 

(See  WITNESS,  compelling  attendance  op.) 

in  other  cases,  affidavits  to  be  served,  &c 795 

how  sheriff  in  default  for  not  returning  process  may  be  attached.  798 

notice  to  be  served  to  show  cause  799 

how  served 800 

if  he  has  excuse,  should  appear  on  motion  day 801 

what  a  valid  excuse 801 

in  default,  attachment  to  issue 802 

when  allowed  by  special  order,  certificate  of  clerk  to  be  endorsed  803 

court  to  direct  penalty  of  bond  to  be  taken  on  arrest 803 

order  to  be  indorsed  and  signed  by  presiding  judge 803 

to  whom  attachment  to  be  directed 804 

not  criminal  process  in  such  case 805 

to  be  served  like  civil  process 805 

if  no  sum  indorsed,  defendant  not  to  be  discharged  but  by  order 

of  court 806 

sickness,  excuse  for  not  bringing  up  party 807 

not  necessary  to  confine  prisoner,  except,  &c 807 

jurisdiction,  once  acquired,  continues  during  examination 807 

if  party  already  in  custody  on  other  process,  may  be  brought  up 

on  habeas  corpus 647,  808 

if  sum  indorsed,  defendant  to  be  discharged  on  giving  bond 806,  809 

to  whom  given  and  form 809 

officer  to  prepare  the  bond 809 

his  duty  to  see  that  surety  are  sufficient 809 

attachment  to  be  executed  and  returned  by  return  day 810 

bond  to  be  returned  with  it 810 

to  be  sent  attorney  or  clerk  of  court 810 

if  officer  does  not  return  writ,  may  be  attached,  &c 811 

what  allowance  of  writ  in  such  case  to  contain 811 
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ATTACHMENT  FOE  CONTEMPT,  (continued.)  section. 

officer  so  in  default,  not  to  be  discharged  on  bail 811 

but  irregular  to  issue  attachment  before  adjournment  of  sittings 

on  return  day 811 

if  no  bond  given  on  first  attachnicint,  defendant  to  be  brought 

before  court 810 

proceedings  thereon 813 

when  court  may  impose  fine 814,  815 

when  may  imprison 816,  817 

if  defendant  gave  bail  and  does  not  appear,  when  default  entered.  911,  912 

other  attachment  to  issue  or  bond  ordered  prosecuted,  or  both.  .  818 

effect  of  order  to  prosecute  bond Sly 

when  no  party  is  aggrieved,  who  to  prosecute 819 

sheriff  liable  if  sureties  not  sufficient,  when 820 

how  misconduct  at  circuit  punished 822 

when  sheriff  ordered  to  pay  execution,  should  ask  relief 822 

ATTACHMENTS  ISSUED  PROM  JUSTICES'  COURTS, 

(See  CONSTABLES,  SEIiVICE  OP  ATTACHMENTS.) 

ATTORNEY  AND  COUNSELLOR, 

sheriff,  mider  sheriff,  deputy,  clerk  and  coroner  not  to  act  as 2,  902 

prisoners  brought  before  magistrate  may  send  for  counsel,  &c . . .  972 
(See  coEONEES,  aekest  and  examination  of  offendees  by.) 

prisoners  detained  in  jail  for  trial,  may  converse  with  counsel 227 

when  exempt  from  arrest  in  civil  cases 299,  307 

cannot  be  bail  in  any  action 339 

executions  to  be  signed  by  attorney  or  party 407 

attorney  entitled  to  admission  of  receipt  of  execution  by  sheriff 

on  payment  of  fees 410 

right  to  control  sheriff  in  service  of  execution 412,  4S8 

(See  executions.) 

when  may  make  deputy  agent  and  release  sheriff 412 

money  collected  on  execution  may  be  paid  attorney 424 

may  direct  property  levied  on  to  remain  with  defendant  at  plain- 
tiff's risk 436 

when  may  make  affidavit  of  amount  due  on  redemption 533,  534 

attorney  cannot  discharge  defendant  from  arrest  on  ca.  sa.  without 

payment 568,  569,  577,  600,  604 

but  he  may  acknowledge  satisfaction,  &c 569,  604 

may  be  punished  for  contempt 792 

and  committed  for  non  payment  of  costs 796 

liable  to  sheriff  for  fees 824 

constable  who  serves  process  not  to  act  as  attorney  on  trial 1021,  1060 

when  papers  to  be  returned  to  attorney 42,  329,  810 

ATTORNEY-GENERAL, 

to  file  information  when  one  intrudes  into  office 8,  825 

governor  may  direct,  to  conduct  proceedings  on  chargos  against 

sheriff 10 

need  not  pay  fees  nor  give  bond,  on  issuing  habeas  corpus 203,  624 

to  be  admitted  into  jails 222 

to  issue  writ  of  inquii-y  concerning  goods  of  outlaw 658 

to  proceed  on  sheriff' s  bond,  when  county  treasurer  fails  to  collect 

money 706 
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SKCTION. 

ATTORNEY-GENERAL,  (continued.) 

when  bond  taken  on  attachment,  prosecuted  by 819,  820 

AUCTIONEER, 

on  sales  by  officers,  auctioneer  may  call  oft  property 481 

but  sale  must  be  made  by  officer 48i 

by  whom  paid 48X 

sheriff  of  New  Yoik  may  employ  auctioneer  on  sales  under 

decrees 560 

by  whom  paid  in  such  case 560,  1165 

B. 

BAIL  IN  CIVIL  CASES, 

no  one  to  be  held  to  bail  without  order 290 

(See  ARKEST  IN  CIVIL  CASES.) 

if  on  arrest,  prisoner  refuse  to  give  bail,  to  be  committed, 333 

on  arrest  may  give  bail  at  any  time  in  the  night  or  day 333 

prisoner  to  have  reasonable  time  to  procure  bail 333 

who  may  be  bail 334 

must  be  resident  and  freeholder  or  householder  within  state 334 

and  worth  amount  specified  in  order 334 

but  on  justifying,  if  worth  less,  several  may  unite 334 

the  sheriff,  however,  can  only  take  two 334 

must  be  of  lawful  age 334 

a  married  woman  cannot  be 334 

nor  an  idiot 334 

nor  person  declared  of  unsound  mind 334 

nor  habitual  drunkard 334 

nor  attorney  or  clerk 334 

nor  sheriff,  deputy  or  jailer 2,  334 

nor  person  of  infamous  character 334 

(See  AKBEST  AND   BAIL.) 

when  sheriff  liable  as  bail 344 

(See  BAIL,  BIGHTS  OF.) 

in  what  cases  prisoner  may  be  let  to  bail. 

(See  AEREST  AND  BAIL.) 

(See  NB   EXEAT.) 

(See  SALT,  ARREST  FOR  VIOLATION,  ETC.) 

(See  ATTACHMENT   FOR  CONTEMPT.) 

(See  LIBERTIES  OF  THE  JAIL.) 

constable  cannot  take  security  from  one  arrested  on  civil  warrant.  1046 

BAIL  IN  CRIMINAL  CASES, 

what  officers  may  let  to  bail,  and  when 127,  128,  129,  132 

what  courts  may - 132,  133,  134 

where  one  convicted  has  brought  error 135 

how  and  when  let  to  bail  in  Erie  county 136 

one  entitled  to  bail  to  be  taken  before  proper  magistrate 127 

if  recognizance  is  taken,  officer  to  discharge  him  127 

otherwise  where  a  justice  assumes  to  act  without  right 127 

and  if  he  allows  him  to  go,  will  be  an  escape  and  must  retake 

him I' 129 

examining  magistrate  to  let  to  bail  if  he  has  authority 128 

if  not,  prisoner  to  be  taken  before  court  or  officer  that  has 128 
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BAIL  IN  CRIMINAL  CASES,  {continued.)  section. 

when  bail  may  be  taken  in  county  wliere  arrest  made,  on  indorsed 

warrant 73,  128 

duty  of  officer  holding  one  entitled  to  be  let  to  bail 127,  129 

when  not  ;  and  if  let  to  bail  must  be  retaken 74,  75,  127,  128 

when  fugitives  from  justice  to  be  bailed 89 

from  another  state 91 

officer  should  give  prisoner  reasonable  time  to  find  bail  before 

commitment 129 

a  prisoner  brought  before  court  of  special  sessions  has  twenty- 
four  hours  to  find  ball 141 

but  he  may  be  committed  to  jail  for  safe  keeping,  &c 142 

when  disorderly  persons,  and  persons  committed  for  want  of  sure- 
ties to  keep  the  peace,  may  be  let  to  bail 99,  100,  102,  103,  130 

on  certifying  to  jailer,  prisoner  to  be  discharged 131 

after  commitment  for  crime,  committing  magistrate,  or  one  be- 
fore whom  prisoner  brought,  may  take  bail.  If  have  power . . .  131 

on  certifying  fact  to  jailer,  may  discharge 131 

no  other  magistrate  to  take  ball,  unless  prisoner  brought  before 

him  at  time 131 

if  he  is  in  jail,  must  be  brought  up  by  habeas  corpus 131,  636 

but  officer  may  go  to  jail  and  take  bail  there 131 

criminal  courts  authorized  to  let  to  ball,  may  order  up  prisoner 

without  habeas  corpus 131 

when  bail  ordered  on  certiorari,  how  taken 131,  636 

BAIL,  EIGHTS  OF, 

one  let  to  bail,  is  In  contemplation  of  law  in  custody  of  his  surety,  137 
they  are  said  to  have  him  on  a  string,  which  they  may  puU  when 

they  please  to  surrender  him 137 

may  seize  him  in  the  day  or  at  night,  or  on  Sunday 137 

or  In  church 137 

while  attending  court  as  a  suitor 137 

and  his  dwelling  is  no  longer  his  castle 137 

if  entrance  refused  may  break  open  doors 137 

if  he  resides  with  another,  bail  may  enter  if  doors  open 137 

executors,  &c. ,  may  surrender 137 

the  arrest  may  be  made  anywhere 137 

in  or  out  of  state 137 

is  a  contract  between  principal  and  sureties,  and  other  states  will 

promote  arrest I37 

surety  may  command  assistance  of  sheriff,  &c 137 

and  may  deputize  another  to  surrender 1S7 

though  a  public  officer,  he  acts.as  agent 138 

especially  when  arrest  is  made  out  of  state 138 

hence   security  taken  by  agent  for  appearance  not  void,  colore 

officii 13C( 

proceedings  on  surrender  in  criminal  cases 139 

where  agent  is  appointed I39 

wlien  principal  arrested,  where  to  be  brought 139 

rights  of  bail  same  in  civil  as  criminal  cases 344 

proceedings  on  surrender  on  arrest  under  Code 342 

rights  of  sheriff  when  liable  as  bail 344 
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BAIL,  EIGHTS   OF,  (continued.) 

SECTION. 

When  and  how  party  surrender  on  ne  exeat ^qj, 

surrender  of  one  on  limits „q^ 

when  bail  not  liable  on  undertaking 04^ 

exonerated „  , . 

bail  not  liable  on  bond  for  limits,  if  it  does  not  conform  to  statl 

^^^^ ;.■■:"•: ssq,  eis,  733,  V84 

when  one  on  limits  is  confined  on  criminal  charge  and  escapes, 

sheriff,  and  not  bail,  liable '  gQo 

when  prisoner  on  the  limits  is  not  assigned,  surety  not  liable  for 

escaiJe „ 

(See  ESCAPBS.) 
BASTAUDY,  PKOCEEDLNG  IX  CASES  OF. 

when  warrant  to  issue  against  father  of 1098 

to  whom  directed jOPg 

to  be  executed  forthwith jQgg 

but  warrant  continues  in  force  until  fully  executed 1099 

if  party  escapes  may  be  retaken 1099 

warrant,  though  quasi  criminal,  to  be  executed  as  civil  process. .  1099 

cannot  be  executed  on  Sunday IO99 

nor  can  outer  door  be  broken  open  to  arrest IO99 

otherwise,  if  he  escapes  after  due  arrest IO99 

if  in  another  county,  justice  to  direct  sum  in  which  to  be  held  to 

bail 1100 

warrant  to  be  taken  to  justice  of  such  county HOQ 

justice  to  indorse,  on  proof  of  handwriting 1100 

and  then  warrant  may  be  executed  in  such  county JlOO 

on  arrest,  prisoner  to  be  taken  before  justice  so  indorsing noi 

who  may  take  bond  from  him HOl 

and  discharge  him  from  arrest II02 

to  indorse  certificate  thereof  on  warrant 1102 

penalty  for  refusing  to  deliver  bond 1103 

if  no  bond  given,  to  be  taken  before  justice  issuing  warrant. ....  1104 

in  case  of  vacancy,  &c.,  to  be  taken  before  some  other  justice. . .  1105 

to  remain  in  custody  during  examination,  &c 1106 

when  committed  to  jail,  not  to  be  let  to  bail 240,  1106 

power  of  officer  on  warrant  of  commitment  of  mother 1107 

when  and  how  discharged 240 

when  the  mother  may  be  committed 241 

court  of  sessions  to  discharge  when 242 

when  may  be  discharged 242 

but  neither  to  be  discharged  under  insolvent  act 242 

BEGGARS  AND  VAGKANTS, 

who  deemed 104,  106,  107 

officer  to  arrest  vagrant  when  required 105 

when  and  where  to  be  committed 106 

disguised  persons  appearing  in  public,  deemed  vagrants 107 

may  be  pursued  and  arrested  by  sheriff,  &c 107 

when  he  receives  information  of  such  person,  duty  to  pursue 107 

when  arrested  to  be  brought  before  magistrate 107 

officer  may  command  power  of  county 108 

warrant  may  be  issued  against,  by  fictitious  name 109 
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BEGGAES  AND  VAGRANTS,  (continued.)    , 

when  to  be  committed 110 

BENCH  WARRANTS, 

who  may  issue 54 

under  it,  criminal  may  be  arrested  in  any  place 64 

no  house  a  protection  after  indictment 64 

when  arrest  made,  prisoner  to  be  taken  before  court  or  officer,  and 

let  to  bail 75 

when  to  be  committed 129 

when  arrest  in  different  cotmty 75,  128 

when  prisoner  in  jail  of  another  county  for  same  offence 75 

BONDS,  OFFICIAL, 

what  officers  to  give  bonds 3,  18,  762,  993,  998 

executing  duties  before  filing  bond,  vacates  office 5,  9 

and  is  declared  a  misdemeanor 5 

but  as  regards  the  public,  he  is  an  officer  de  facto 5 

in  force  so  long  as  officer  discharges  duties  of  office 4,  883 

but  sureties  exonerated  after  renewed 4,  883 

BOND  OF  SHERIFF, 

sheriffs  to  execute  bond 3 

when  and  where  to  be  ffled 3 

penalty  of,  if  in  New  York 3 

to  have  two  sureties 3 

what  to  justify  in 3 

penalty  of,  in  other  counties 3 

to  have  two  or  more  sureties 3 

oath  to  be  administered  to  surety 3 

to  be  indorsed  on  bond 3 

and  be  signed  by  surety 3 

but  clerk  to  judge  of  sufficiency 3 

if  vacancy  in  office  of  county  clerk,  county  judge  to  act 3 

to  be  renewed  each  year 3 

within  what  time 3 

neglect  to  give  or  renew,  vacates  office 5,  9 

for  benefit  of  all  injured  by  his  official  acts 882 

condition  of 3,  880 

when  the  condition  broken 883-885 

on  default  of  under  sheriff,  while  he  discharges  duties  of  office . .  4,  22,  883 

when  act  done  by  deputy  or  jailer SS3 

but  if  of  special  deputy,  party  asking  appointment,  has  no  right 

of  aption 883 

party  injured  to  apply  to  supreme  court  for  leave  to  prosecute.  885,  887-890 

what  must  show  on  application SS6 

when  leave  will  be  granted 886 

proceedings  thereon  not  affected  by  Code 886 

may  be  as  many  suits  as  defaults 887-890 

but  surety  not  liable  beyond  penalty  of  bond 887 

but  plea  of  payment  to  be  verified 891 

when  surety  discharged  892 

amount  paid  to  be  allowed  on  bond 893 

sheriff,  <fec. ,  to  give  additional  bond  for  discharge  of  duties  under 

Military  Code 762 
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(See   SHERIFFS,  ACTIONS    AGAINST.)  SECTION. 

BOND  OP  PERSON  APPOINTED  TCfDISCHARGE  DUTIES  OF  SHERIPE, 

person  appointed  to  complete  execution,  to  give  security P47 

but  need  not  wliere  only  appointed  to  execute  deed ,. 547 

person  appointed  by  governor  to  give  like  bond  as  sheriff 5 

coroner  designated,  to  give  like  bond  as  sheriff 993-998 

and  so  person  appointed  by  county  judge ggg 

BOND  OF  CONSTABLE, 

constable  to  execute  inslriuuent,  or  bond 1013 

condition  thereof J0j2 

when  and  how  executed 1012 

to  be  approved  by  supervisor  or  town  clerk  101,3 

and  be  filed  with  latter 1013 

but  constable  nor  surety  cannot  object,  not  so  filed II39 

neglect  to  give  the  security  deemed  refusal  to  serve , .  1014 

and  neglect  to  renew  vacates  office  1016 

liability  of  surety  on  bond II39 

when  action  to  be  commenced 1140 

(See  CONSTABLES,  ACTIONS  AGAINST.) 

BONDS  OF  UNDER  SHERIFFS,  DEPUTIES  AND  JAILERS, 

under  sheriffs,  &c.,  to  give  sheriff  bond 18-20,  782 

condition  of 18,  21,  782 

penalty  and  surety  such  as  sheriff  may  require 18 

to  be  executed  before  deputy  permitted  to  act 18 

under  sheriffs'  continue  in  force  while  executes  office 18 

sheriff  should  take  security  from  special  deputy 18 

a  covenant  limiting  deputies'  duties  void 18 

improper  interference  by  sheriff  with  deputy,  may  release  surety.  18 

but  to  exonerate,  instructions  must  be  explicit 18,  847 

advice  and  information  not  sufficient 18,  847 

sheriff  will  not  discharge  sureties  by  refusing  to  remove 18 

even  when  deputy  has  become  insolvent   18 

after  resignation,  surety  cease  to  be  Uable 18 

when  sheriff  may  maintain  action  on  deputies'  bond 847 

BONDS  TAKEN  IN  PROCEEDINGS, 

void  when  taken  colore  officii 781 

as  indemnity  against  neglect  of  duty 589,  613,  781,  783 

or  for  the  doing  an  act  not  authorized . .  783 

or  that  another  shall  do  act  officer  not  authorized  to  require 781 

otherwise,  if  not  prohibited  by  law,  nor  taken  for  ease  and  favor.  781 
no  agreement  valid  on  discharging  one  from  arrest,  except  in  form 

prescribed 613,  783 

indemnity  agamst  suit  for  not  taking  one  to  jail,  void 783 

a  bond  given  as  temporary  bail,  void 783 

but  may  be  returned,  and  new  bail  required,  &c 783 

bond  for  limits  must  confonn  substantially  to  act 589 

any  additional  condition  renders  it  void 589,  783 

after  voluntary  escape,  bond  for  limits  void 783 

but  a  bond  of  indemnity,  after  negligent  escape,  good 782 

indemnity  against  a  return  of  nulla  bona,  void 783 

a  bond  is  void,  if  the  condition  on  which  it  might  be  required  did 

not  exist , "°^ 

48 
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BONDS  TAKEN  IN  PROCEEDINGS,  (continued.)  section. 

must  conform  substantially  to  statute 589,  784 

if  defective,  may  be  amended ^_     ''8* 

sherifls,  constables,  etc.,  may  administer  oath  to  sureties 27,  785,  1041 

certain  bonds  to  be  acknowledged  before  received  or  filed 780 

residence  and  occupation  of  surety  to  be  given 7«  i 

wlien  and  where  certain  bonds  to  be  filed ■ 768 

when  and  by  whom  to  be  assigned TOO 

assignment  by  sheriff  may  be  executed  out  of  county 288 

for  bonds  officers  may  take, 

(See  AKKEST  AND  BAIL.) 

See  ATTACHMENT    AGAINST    FOKEIGN    COKPORATIONS,  etC.) 

(See  ATTACHMENT   AGAINST    ABSCONDING    DEBTORS,   etc.,  UNDEK  B.  8.) 

See  ATTACHMENT   AGAINST    FOREIGN   COKPOBATIONS,    UNDEK  K.    S.) 

(See  ATTACHMENT   FOB  CONTEMPTS.) 

^ee  COEONEBS,    EXECUTION   OF    PROCESS    WHERE   SHKRIFFS   ARE   PASTIES.) 

(See  BONDS  OF  indemnity.) 

(See  constables,  service  of  attachment.) 

(See  constables,  justices'  executions.) 

(See  CLAIM   AND  delivery   OF    PERSONAL  PROPERTY.) 
(See  HABEAS   CORPUS   AND   CERTIORARI,    WBITS   OF.) 
(See  HABEAS   CORPUS   AD  TESTIFICANDUM,    VPKIT  OF.) 

(See  levy.) 

(See  LIBERTIES   OF  THE   JAIL.) 

(See  NB   EXEAT.) 

(See  RECEIPTOR   AND   RECEIPT.) 

(See  SALT,   ARREST  FOB,  etc.) 

(See  WRIT  OP  POSSESSION.) 

BONDS  OF  INDEMNITY, 

sheriflfs  and  constables  may  take  certain  bonds  of  indemnity, 

446,  464,  782,  1079 

may  take  indemnity  against  levy  where  title  is  uncertain 464,  1079 

or  for  payment  over  of  money,  where  conflicting  claims 4l!>,  7S2 

after  levy,  plaintiff  not  bound  to  indemnify  until  jury  has  passed 

on  title 446 

if  officer  releases  levy,  will  have  to  show,  if  sued,  that  property 

was  not  defendant's 446,  404 

if  claimant  recovers  against  officer,  latter  not  bound  to  pay  money 

to  plaintiff,  though  he  indemnifies 424 

when  officer  may  take  indemnity  on  proceedings  by  attachment. 

372,  376,  377,  380,  384,  387 
when  bond  to  be  given  to  master  of  vessel  having  goods  subject 

to  attachment 372 

(See  WRIT  OF  POSSESSION.) 

BOOKS  AND  PAPERS,  OFFICIAL, 

(See  DELIVERY  OF  BOOKS  AND  PAPERS.) 

BOOKS  OF  ACCOUNT, 

may  be  attached  by  sheriff 369,  380,  382 

but  not  levied  on  under  execution 451 

BREACH  OF  THE  PEACE, 

(See  AFFRAYS  AND  RIOTS.) 
(See  PEACE  WARRANTS.) 
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BREAKING  DOORS,  3,,,,„^ 

(See  DOORS,  beeakistg  open.) 

BRINGING  THE  PRISONER  BEFORE  THE  MAGISTRATE, 

when  arrest  is  made  without  warrant,  officer  may  release  party  if 

innocent gij 

so  lie  may  release  him  if  process  void 55-59  285 

but  not  if  arrest  made  under  valid  warrant gg 

prisoner  to  be  brought  forthwith  before  magistrate 69 

and  magistrate  cannot  authori:ie  detention  till  another  time 59  69 

if  officer  obeys,  both  are  trespassers gg 

but  officer  may  detain  prisoner  over  night  or  Sunday,  in  certain 

cases gg 

before  what  magistrate  to  be  taken 70 

when  arrest  made  under  warrant 71 

when  proper  magistrate  absent,  &c  72 

when  arrest  made  in  different  county. 73  74 

when  arrest  on  bench  warrant 75 

when  brought  before  magistrate,  how  detained 77 

magistrate  may  search  for  property  to  apply  to  prisoner's  support  78 

(See  AFFRAYS    AND  BIOTS.) 

(See  BAIL  IN  CRIMINAL  CASES.) 

(See  iiAIL,  EIGHTS  OP.) 

(See  BASTABDY,  PROCEEDINGS   IN   CASES    OF.) 

(See  BEGGARS  AND  VAGRANTS.) 

(See  BENCH  WAERANT8.) 

(See  COKONBES,  AREBST  and  EXAMINATION  OF  OPFENDBBS  BY.) 

(See  DISORDERLY  PERSONS.) 

(See  DISTURBANCE  OF   RELIGIOUS  MEETINGS.) 

(See  ruGrrivBS  from  justice.) 

(See    GAMING.) 
(See  PEACE  WARRANTS.) 

(See  SPIRITUOUS  liquors.) 
BUYING  AND  SELLING  OFFICE, 

what  will  be 21 

C. 

CANAL  OFFICERS, 

certain,  not  liable  to  serve  as  jurors 176 

when  commissioners  and  appraisers  may  issue  subpoenas 199 

how  served 199 

when  canal  board  may  issue  subpoenas 200 

who  to  serve  and  how  200 

(See  WITNESS,  compelling  attendance  of,) 

certain,  not  to  be  held  to  bail  in  certain  cases 306,  307 

when  commissioners  to  pay  executions  against  contractors 477 

when    to    take    proceedings    for    delivery    of    canal    premises, 

books,  &c 681 

duty  of  officer  in  executing  process 681 

CAPIAS  AD  RESPONDENDUM, 

(See  EXECUTIONS  against  the  body.) 
CERTIFICATE, 

when  sheriff  has  qualified,  county  clerk  to  grant 6 


756  INDEX. 

CEETIFICATE,  (continued.)  sBcmoN 

to  be  served  on  old  sheriflf 6 

returns  to  process,  form  of , 39 

officers,  &c.,  attending  execution,  to  make 278 

on  deposit  in  lieu  of  bail,  sheriff  to  give  defendant 337 

on  depositing,  clerk  to  give  two 337 

one  to  be  delivered  to  plaintiff,  and  other  to  defendant 337 

on  surrender  of  prisoner,  sheriff  to  give 342 

proof  of  service  of  summons  to  be  by 353 

a  debtor,  &c.,  of  one  against  whom  attachment  has  issued,  to 

give  certificate  of  indebtedness,  <fec 373,  384,  385 

on  sale  of  land,  sheriff  to  give  purchaser 504 

to  execute  to  person  redeeming 514,  542 

may  be  proved  or  acknowledged , 542 

effect  of  such  certificate 542 

certificate  of  redemption  to  be  filed,  when 541 

CHAEGES  AGAESrST  SHERIFF, 

(See  SHERIFFS,  CHABGBS  AGAINST.) 

CHATTEL  MORTGAGE, 

the  interest  of  the  mortgagee  of  chattels  may  be  sold  on  execution  462 

when  interest  of  mortgage  may  be  sold  on  execution 462 

what  necessary  to  render  mortgage  valid 463 

on  grass  and  trees,  not  a  severance  till  forfeiture 458 

when  forfeited,  grass  and  trees  may  be  sold  on  execution  against 

mortgagee 451 

goods  mortgaged,  when  maybe  sold  as  against  mortgagor,  462,  463, 496,  865 
if  mortgagor  has  right  of  possession,  sheriff  may  sell  and  deliver 

to  purchaser 865 

it  no  right  of  possession,  cannot  be  sold  as  against  him 462 

if  mortgage  void,  duty  of  officer  to  sell 464 

what  necessary  to  render  valid 463 

if  sale  is  in  hostility  to  void  mortgage,  purchaser  takes  absolutely  490 

if  valid,  purchaser  acquires  rights  of  mortgagor 490,  491 

after  default,  goods  may  be  sold  against  mortgagee 441,  462 

whether  reduced  to  possession  or  not 462 

CHATTELS, 

(See  GOODS  amj  chattels.) 
CHECK, 

bank  check,  not  payment  unless  money  received  before  time  of 

redemption  expires 531 

CHOSES  IN  ACTION, 

may  be  attached 369,  884,  386 

but  cannot  be  levied  on  under  execution 452 

CITATION, 

(See  SUREOGATES,  PEOCESS  ISSUED  BY.) 

CLAIM  AND  DELIVERY  OF  PERSONAL  PROPERTY, 

when  owner  may  claim  delivery 854 

affidavit  to  be  made,  and  contents 355 

plaintiff  or  attorney,   by  indorsement    to  require  delivery    of 

property 355 

undertaking  to  be  executed 356 
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CLAIM  AND  DELIVERY  OF  PERSONAL  PROPERTr,  {continued.)     section. 

surety,  number,  and  who  may  be 357 

surety,  to  justify  and  acknowledge 357 

affidavit,  order,   and  undertaking  and  copies,  to    be    delivered 

slieriif 3gg 

if  sui-ety  sufficient,  sheriff  to  indorse  approval 358  359 

order,  how  executed 359 

on  demand  and  refusal,  doors  may  be  broken  open 359 

when  property  seized,  how   retained 359 

sheriff  to  deliver  copies  of  affidavit,  order  and  undertaking  to  de- 
fendant or  agent 359 

within  tlaree  days  defendant  may  except  to  surety 360 

if  he  fail  all   objection  waived 360 

sheriff  responsible  until  surety  justify 360 

if  defendant  excepts,  cannot  claim  return  of  property 360,  361 

if  he  claims  redelivery,  to  give   undertaking 361 

surety    and    condition   thereof ' 361 

sheriff  responsible  for  defendant's  siu-eties  till  they  justify 362 

may  retain  property  till  they  justify 362 

if  they  fail  to,  property  to  be  delivered  plaintiff 362 

qualifications  of  sureties 362 

proceedings,  when  claimed  by   other  than  defendant 36S 

no  claim  valid  unless  made  as  prescribed 363 

how  long  property  to  be  detained,  and  when  delivered 364 

when  delivered,  to  be  on  payment  of  fees 364 

affidavits,  notice,  &c.,  to  be  filed  within  twenty  days 365 

xmdertaklngs,  how  disposed  of 365 

(See  COlfSTABI/ES,  PEOCEEDIlirGS  FOB  EECOVBBY  OP  PERSON AL  PEOPEKTY.) 

CLERGYMEN. 

to  be   admitted   to  jails,  when 222 

divine  service  to  be   performed  in  jail 213 

when  may  attend  execution  of  criminal 276 

COLLECTION  OF  TAXES. 

(See  COUNTY  teeasueeb.) 

in  cities    and  villages 71- 

COMMISSIONER. 

governor  may  appoint,  to  hear  testimony  on  charges  against 

sheriff ■ •  W 

COMPTROLLER. 

may  visit  county  jails  at  pleasure 222 

sheriffs  to  serve  notification  of,  on  defaulters 716 

how  notification  served  and  returned •  716 

sheriffs  to  execute  warrant  of,  against  canal  collectors 717 

how  warrant  executed 71 1 

sheriffs  may  be  attached  for  not  returning  warrant 717 

to  audit  accounts  for  arresting  fugitives *"> 

transporting  prisoners,  &c. , 268 

removing  intruders  from  public  lands 720 

in  other  cases 1145-1152 

CONSERVATORS  OP  THE  PEACE. 

who  are,— sheriffs,  coroners,   constables,    &c 25,48 

.,    .    J   ,.  25,48,1019 

their  duties '     ' 

(See  AFFEAYS   AND  EIOTS.) 
(Gee  AEEEST  IF  CEIMINAT.  CASI.;'*  WITHOUT  WAKEANT.) 
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CONSTABLES,  section. 

Of  the  Election  and  )3trTiES  or  : 

different  desoriptioMS  of  constables 1001 

town  constables 1001,  1002 

high  constables,  police  constables,  &c 1001,  1002 

charactei-  of  duties  of  town  constables 1003 

must  possess  same  qualifications  as  sheriffs 2,  1004 

and  be  residents  of  the  town 1004 

but  not  limited  to  one  term 1004 

and  may  hold  any  other  offices  not  incompatible,  &c 1004 

when  and  how  chosen 1005 

the  number,  and  how  determined 1005 

if  not  limited,  five  highest  chosen 1005 

not  necessary  to  determine  number  each  year 1005 

if  number  limited,  ballots  cast  for  greater  number  void 1005 

if  number  determined  is  three,  and  town  elect  but  two,  they  oust 

all  old  constables 1005 

cities  and  larger  villages  usually  elect  more  than  towns 1005 

hold  for  one  year,  and  until  successors  qualify 1006 

in  New  York  they  are  chosen  for  two  years  and  called  marshals  1005 

if  appointed  to  fill  a  vacancy,  hold  till  successor  chosen,  &c 1006 

when  town  fails  to  elect,  three  justices  may  appoint 1007 

how  vacancies  by  resignation,  <fec. ,  filled 1008,  1009 

how  notified  of  election,  &c 1010 

to  take  oath  of  oflfice 1011 

and  cause  same  to  be  filed  with  town  clerk 1011 

penalty  for  executing  office  without  oath 1011 

also  to  execute  bond,  &c., 1012,  1013 

(See  BONDS,  OFFICIAL.) 

neglect  to  take  oath  or  give  bond,  deemed  refusal  to  serve, 1011,  1014 

to  give  an  additional  bond  for  discharge  of  duties  imder  Military 

Code 762 

when  and  how  may  resign 1015 

what  will  vacate  office. 1016 

when  and  how  removed 1017,  1010 

powers  and  duties  as  peace  officers,  same  as  sheriffs. .   .25,  48,  93,  105,  1019 

(See  AFFKATS  AND   RIOTS.) 

(See  ARREST  IN  CRIMINAL  CASES.) 

(See  BAIL  IN   CKimlNAL  CASES.) 

(See  BASTARDS,  PROCEEDINGS  IN  CASES  OF.) 

(See  BEGGARS  AND  VAGRANTS.) 

(See BRINGING  THE  PRISONER  BEFORE  JIAGISTEATE.) 

(See  COURTS  of  special  sessions.) 
(See  disorderly  persons.) 

(See  DISTURBANCES  OF  RELIGIOUS  JIEETINCS.) 

(See  ELECTIONS.) 

(See  EXF.CITTION  OF  SENTENCE.) 

(See  FUGiTrvTss  from  justice). 

(See  GAMING.) 
(See  PEACE  WARRANTS.) 

(See  POWER  OF  the  county.) 
(See  racing.) 
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CONSTABLES,  (continued.)  section. 

(See  spiKiTuous  liquors.) 
(See  WKBCKS.) 
constables  alone  to  execute  civil  process  from  justice's  courts. ..  652,  1019 

may  execute  such  in  any  part  of  the  county 1019 

and  may  pass  tlirough  other  counties 288,  1019 

execute  civil  process  like  sheriffs 1019 

(See  APPROPKIATE  HEADS  FOR  MANNER  OF  EXECUTION  OP  PROCESS.) 

but  must  execute  in  person,  and  not  by  deputy 1020 

tliough  Justice  may  deputize  anotlier  in  certain  cases 1020 

not  to  act  as  attorney  in  certain  cases 1021 

forbid  receiving  pay  for  not  arresting,  &c 1022 

or  postponing  sale 1022 

prohibited  from  buying  bonds,  notes,  &c 1 1022 

penalty  therefor 1022 

penalty  for  serving  process  on  Saturday  in  certain  cases 1023 

civil  process  issued  by  justices,  to  be  signed  and  filled  up 102^,  1026 

direction  by  justice  to  alter  dates  void 1024 

may  be  with  or  without  seal 1024 

cannot  execute  process  unless  it  is  directed  to  him  by  name 1025 

but  sufficient  if  directed  generally  to  any  constable  of  his  comity 

or  town 1025 

must  execute  all  process   directed  and  delivered  by  any  court  or 

officer  having  right  to  issue  same 1026 

and  make  return  of  service 1026 

unless  process  is  void 1026 

but  an  irregularity  will  not  excuse  him 1026 

in  some  cases  may  first  demand  fees 1026 

in  other  cases  would  be  indictable  to  do  so 1026 

may  refuse  to  execute  if  unwell 1026 

or  engaged  in  other  official  duty 1026 

may  serve  a  summons  in  his  own  favor 1027 

but  not  a  warrant,  attachment  or  execution 1027 

when  execution  commenced,  must  be  finished  by  same  constable  1027 
rules  same  as  in  case  of  sheriffs,  on   serving   irregular  or  void 

process 1028 

Seevice  of  the  Summons  : 

different  descrii:)tions  of 1029 

when  lobe  served 1030 

how  served 1031 

rights  and  liability  on  entering  dwelling,  same  as  sheriffs 1032 

(See  DOORS,  breaking  open.) 

how  served  when  cannot  obtain  entrance 1032 

return  of  service 1033 

Service  of  Attachments  : 

form  and  contents  of 1034 

when  and  how  executed 103-^ 

powers  and  duties  of  constables 1036 

same  as  on  levy  under  execution 1036 

what  goods  may  be  attached '  •  •  1036 

liability  of  constable  for  goods 1036 

on  seizure,  goods  in  custody  of  the  law 1036,  1038 
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CONSTABLES,  (conliiMed.)  section. 

and  continue  so,  tliuugh  bond  is  given 1030,  1038 

goods  not  to  be  removed  by  constable,  if  bond  given 1037 

conditions  of  bond,  etc 1037,  1039 

when  claimant  may  give  bond  for  goods 1040 

condition  of 1039,  1040,  1041 

sureties  and  approval  of  bond 1040,  1041 

return  to  attachment,  wliat  to  contain 1042 

Service  of  Waeeants  in  Civil,  Cases  : 

must  be  directed  to  a  constable  of  the  county 1043 

what  to  contain 1043,  1044 

if  name  of  defendant  not  known,  may  be  described  by  fictitious 

name 1044 

but  constable  must  arrest  proper  party 1044 

powers  and  duties  of  constables  same  as  sheriffs'  on  arrest 1044,  1045 

time,  place,  and  manner  of  arrest  same 1045 

same  persons  exempt  from  arrest 1044 

same  right  as  sheriffs,  to  call  upon  others  to  aid    1045 

resisters  liable  to  same  i^unishment. 1045 

may  retake  prisoner  in  same  cases 1045 

(See  AEKEST   IN   CIVIL  CASES.) 

arrest,  how  made 1046 

constable  not  to  take  security  for  defendant's  appearance 1040 

but  may  allow  prisoner  to  go  at  large,  if  he  have  him  when  re- 
quired   1046 

if  he  have  him  not,  will  be  an  escape 1040 

even  though  he  is  taken  on  a  criminal  charge 1040 

prisoner  to  be  brought  forthwith  before  the  justice 1046,  1047 

in  certain  cases  may  be  detained  awhile 1047 

if  justice  be  absent,  etc.,  prisoner  to  be  taken  before  next  justice,  1047 

plaintiff  to  be  notified  of  arrest 104S 

return  of  warrant,  how  made,  etc 1049 

how  prisoner  detained  before  justice ICiO 

not  more  than  twelve  hom's  before  trial,  etc 1050 

unless  delayed  at  instance  of  defendant 1050 

time  occupied  in  finding  justice,  no  part  of  the  twelve  hours 1050 

but  if  unnecessary  delay,  etc.,  all  are  liable '  1050 

when  prisoner  to  be  discharged 1050 

proceedings  where  warrant  authorizes  detention  of  canal  boat. . .  1051 

Peoceedings  foe  Recoveky  of  Personal  Pboperty  ■ 

similar  to  proceedings  on  claim  and  delivery  in  courts  of  record. .  1052 

how  commenced 11152 

duty  of  constable  on  receiving  process,  oto 1052 

same  power  as  sheriffs  in  similar  cases 1052 

duty  of  constable  on  seizing  property 1053,  1054 

constable  to  make  return 1054 

when  defendant  may  excejit  to  plaintiff's  surety 1055 

proceedings  where  property  is  claimed  by  others 1056 

no  other  claim  valid 1056 

except  by  true  owner,  when  other  than  the  defendant 1057 

Venire  and  Teial  : 

when  venire  to  issue,  and  contents 1059 
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CONSTABLES,  (contimied.)  section. 

to  whom  delivered 1060  1064 

who  shall  not  execute  it 1060 

one  employed  to  act  as  attorney,  not 1060 

how  executed  and  returned 1061 

jurors  retui-ned,  liow  drawn 1062 

when  chosen  from  bystanders 1063 

when  new  venire  to  issue 1064 

to  whom  delivered  for  execution 1064 

to  be  executed  and  returned  as  first 1061,  1064 

oath  to  constable  to  take  charge  of  jury 1065 

erroneous  oath  fatal  to  verdict 1065 

if  jury  do  not  retire,  constable  need  not  be  sworn 1065 

but  if  left  in  room  alone,  constable  must  be  sworn 1065 

Compelling  Attend akcb  of  Jukoks  and  Witnesses  and  Punish- 
ing Contempts: 

subpoena,  how  and  by  whom  served 1068 

proof  of  service lOgg 

attachment  against  defaulting  witnesses,  how  served 1071 

how  witness  punished  for  non-attendance 1071 

execution  for  fine,  how  served 1072 

when  defaulting  witness  or  juror  may  be  brought  up  by  warrant.  1074 
(See  WITNESSES,  compelling  attendance  of.) 

Justices'  Executions: 

when  may  issue IO73 

form  of 1076 

may  in  proper  case  be  against  property  and  body 1076 

but  not  against  body  of  female 1076 

execution  must  be  entirely  filled  up 1076 

cannot  be  amended  after  executed  1076 

authority  to  constable  to  alter  void 1024  1076 

must  bear  date  when  issued 1076 

and  be  made  returnable  sixty  days  from  date 1076 

returnable  at  longer  or  shorter  date  void 1076 

how  indorsed  and  executed,  when  all  parties  not  served  with 

summons 1077 

duties  of  constables  same  as  sheriffs'  on  execution 1079 

execution  not  a  lien,  until  levy 1080 

except  when  subsequent  one  comes  to  hands  of  same  constable . .  1080 

and  when  goods  attached,  levy  dates  from  time  of  attaching 1080 

what  may  be  levied  on 1081 

when  levy  to  be  made 1082 

(See  LEVY,  PERSONAL  PBOPBRTY  8UB,JBCT  TO.) 

when  execution  renewed,  levy  to  be  renewed 1082 

time  of  levy  to  be  indorsed  on  execution 1083 

if  property  claimed,  may  call  jury 446,  1084 

(See  JUEOKS  to  Tiiv  claiji  to  property.) 

may  take  receiptor 10S4 

(See  receiptor  and  receipt.) 

but  must  claim  property  during  life  of  execution 1084 

when  to  advertise  and  sell 1085 
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when  and  where  sale  to  be 108') 

powi'i-  and  duties  on  sale 1085 

(See  SALES  i;ndkk  executioxs.) 
(See  saIjE  of  i'EI'.sonai,  pkoperty.) 

not  to  purchase  goods  sold  by  liiui 1085 

if  no  bidders  attend,  to  postpone,  &c 1083 

not  to  sell  at  too  great  sacrifice 1083 

when  and  how  executioa  renewed 1086 

how  long  renewal  deemed  to  continue 1086 

when  against  body,  constable  first  to  look  for  goods 1087 

if  defendant  declares  he  has  none,  may  be  arrested  at  once 1087 

after  selling  property,  to  arrest  and  commit 1087 

if  after  arrest  defendant  is  allowed  to  go  at  large,  will  be  an 

escape 1087 

even  though  he  has  his  body  at  the  return  day 1087 

power  of,  on  executions  for  penalties 1088,  1089 

no  power  under  execution  after  return  day,  unless  renewed 1090 

and  if  renewed,  can  do  nothing  after  expiration  of  time 1090 

but  if  defendant  escapes,  may  retake  after 1090 

when  execution  must  be  returned 1091 

what  to  return 1092 

may  complete  execution  after  term  of  office 1093 

when  appeal  brought 1094 

duty  of  constable  on  execution  in  replevin 1095 

execution  in  favor  of  a  female  domestic  in  the  city  of  New  York  1096 
Duties  in  Special  Pkocbbdings  :  , 

1.  In  bastardy  cases  : 

(See  EASTARDT,  PKOCEEDINGS  IN  CASKS  OF.) 

2.  In  cases  of  lunacy : 

(See  INSANE.) 

3.  Habitual  Drunkards: 

To  summon  jury  to  try  question 1113,1114 

how  process  executed  for  costs jIIq 

4.  Idle  and  truant  children: 

when  and  how  to  be  committed 1117 

5.  Hawkprs  and  pedlarx: 

when  and  how  arrested,  if  have  no  license HIS,  1119 

on  conviction  justice  to  issue  warrant '  1120 

not  entitled  to  costs,  if  refused  to  produce  license,  &c 1121 

6.  Under  highway  laws: 

to  serve  summons ;  how  served 35I   1122 

how  fine  collected '  1 1  o" 

7.  Summoning  jury  to  assess  damages  on  opening  hiuhtcays: 

how  executed .^jo^ 

8.  Encroachments  upon  highways: 

who  to  be  summoned  as  jurors 112S,  1126 

constable  to  select 119g 

to  give  commissioners,  &c.,  notice II27 

when  warrant  to  issue  for  costs 1128 

9.  Draining  swamps: 
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summons  for  jury,  how  served 1130,  1131 

10.  Search  warrtuit  for  goodn  pauined  ; 

warrant  to  issue  and  to  whom   directed 1132 

power  and  duties  of  constable  thereunder. llSo 

11.  When  to  attend  courts  : 

when  summoned  to  attend  courts  by  sheriff 154,  155,  1134,  1135 

to  act  as  criers,  unless  crier  appointed 1135 

for  other  duties 

(See  TAXES,    COLLECTING   OF. 

(See  MILITABY   CODE,   DUTY,  &C.,   UNDEE.) 

(See  DISTKAINING  INANIMATE  PEOPEBTY.) 

(See  EXECUTION  of   PBOCESS  of   JUDICIAL  OFFICEBS.) 

(See  FINICS,    ('OLLKCTION   OF.) 

(See     FORCIBLE    ENTRY     AND   DETAINEE.) 

(See  HABEAS   CORPUS  AND  CERTIORARI,    WRITS   OF.) 

(See  INSANE.) 

(See    INSOLVENTS.) 

(See  NON  IMPRISONMENT  ACT,    ARREST  UNDER.) 

(See  PENALTIES.) 

(See  PLANK  ROADS     SUMMONING   .lURY,  &e.) 

(See   SALT.  AEEEST   FOU   VIOLATION  OF   LAWS,  &C.) 

(See  SUBROGATES,    PKOCKSS  ISSUED  BY.) 

(See  SHERIFFS,  CHARGES  AGAINST.) 

(See  DELIVERY  OP  OFFICIAL   BOOKS  AND   PAPERS.) 

(See  WITNESSES,  compelling  ATTKNDANCE  OF.) 

Actions  Against, 

1.  Cases  where  criminally  liable  for  misconduct  : 

penalty  for  executing  duties  before  taking  oath  of  office 5,  1011 

wilful  and  corrupt  refusal  to  execute  process,  &c 11 

permitting  a  prisoner  to  escape 11 

agreeing  for  reward  to  permit  escape 11 

refusing  copy  of  process 29,619 

neslect  of  duty  under  Military  Code 761 

liable  for  not  returning  process ^"'  ^" 

oppression  in  execution  of  office  indictable 848 

extortion,  to  demand  fees  before  service  rendered 848,  1141 

misdemeanor  to  allow  another  to  execute  duties  of  office 11 

violate  statutes,  concerning  arrest  on  civil  pro- 

11,  580 


act  without  authority .  ^^ 


cess. 

withe 
insert  names  of  defendant's  witnesses  in  sub- 

pcena  for  the    people l^"^ 

transfer  one  to  evade  habeas  corpus 644 

recommit  one  discharged  on  habeas  corpus. ...  644 

refuse  to  pay  over  fines _     '02 

commit  certain  frauds  in  regard  to  wrecks 752-754 

knowingly.  &c.,   to  cause  process  to  be  served 

on  Saturday  in  certain  cases 102:^ 

asking  or  receiving  any  money,  &c.,  for  omitting 

to  arrest ^^^^ 

for  postponing  sale.  1022 
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purchasing  bonds,  notes,  &o.,  to  sue 1022 

wilful  neglect  of  any  duty 848 

demanding  illegal  fees 1141 

2.    When  liable  to  party  ayyrieved  ■' 

in  general,  in  same  cases  as  sheriffs 1137 

for  refusal  to  serve  or  return  process 1137 

to  pay  over  money  collected 1137 

for  an  escape 1137 

what  a  good  defence 1137 

liable  to  third  parties  for  wrongful  interference,  &c 1138 

and  cannot  defend  on  ground  that  he  is  minor 1138 

for  detaining  a  prisoner  on  civil  process  over  twelve  hours 1050,  1138 

for  executing  process  after  return  day,  &c 1138 

liability  of  his  sureties  on  bond 762,  1013,  1139 

when  actions  to  be  commenced 1140 

Actions  by  Constables, 

constables  may  maintain  actions  in  the  same  cases,  for  fees,  &c., 

as  sheriffs 824 

(See  SHERIFFS,  ACTIONS  BY.) 

CONSULS, 

exempt  from  arrest  on  civil  process  from  state  courts 293 

CONTEMPTS, 

(See  ATTACHMENT  FOE  CONTEMPTS.) 
(See  IMPKISONMENT  IN  CEIMINAI,   CASES.) 

(See  WITNESSES,  compklmng  attendajs^cb  of.) 

(See  HABEAS  COBPUS,  &c.) 
COUNSELLORS, 

(See  ATTORNEY  AND  OOTTNSELLOK.) 

COEONEES, 

Of  the  Election  and  Duties  of, 

number  of  coroners  to  be  chosen goj 

at  same  time  as  sheriffs j  901 

to  hold  office  for  same  time j   qqi 

and  may  be  removed  in  same  way goi 

when  elected  when  new  county  formed goi 

to  be  notified  of  election oq-. 

name  to  be  entered  with  secretary  of  state  goi 

must  be  twenty-one  years  of  age n(\9 

and  reside  in  county  for  which  chosen "  qq, 

not  to  practice  as  attorney,  &c nm 

may  hold  the  office  more  than  one  term 2  gO' 

are  not  forbid  holding  other  oifice " '  "  '  qpo 

when  to  enter  upon  duties  of  office "  Qf>q 

how  long  to  hold  the  office „„„ 

oath  of  office,  when  and  where  filed go^ 

penalty  for  executing,  without  taking  oath 904 

may  resign  to  the  governor ogg 

and  may  be  removed  like  sheriffs n  9Q5 

in  what  cases  office  will  become  vacant .   g05  90R 

penalty  for  certain  offences . .    jj   qqm 

allowing  another  to  disolinrse  duties j j   gQg 
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vacancy,  when  filled  by  governor 909 

how  long  person  appointed  to  hold „  909 

when  and  how  removed 909 

when  and  how  vacancy  supplied  by  election 910 

territorial  jurisdiction  of  coroner 911 

duties  of,  to  hold  inquests  on  bodies  of  persons  slain,  &c 913,  949-967 

to  issue  process,  and  take  examination  of  the  accused 54,  913,  968-974 

to  act  as  conservators  of  the  peace 25,  48,  98,  913 

(See  cosrsEEVATOES  op  tue  peace.  ) 

to  execute  process  when  the  sheriff  is  a  party 2,  913,  975-991 

to  execute  the  office  of  sheriff  in  certain  cases 12,  913,  992  1000 

to  take  charge  of  wrecked  property 736-762,  913 

(See  WEECKS.) 

the  duties  of  coroners  on  inquests  cannot  be  delegated 914 

but  when  designated  to  execute  office  of  sheriff,  may  appoint 

deputies , 914 

in  what  cases  to  hold  inquests  915,  916 

Ceimbs  Cogotzable  by, 

murder,  what  is 917,  918,  919 

in  the  first  degree 919-923 

second  degree 919 

manslaughter  in  first  degree 924-927 

second 928-9.30 

third 931-937 

fourth 938,  939 

justifiable  homicide 940-941 

excusable  homicide ^^^ 

woundmg *''"' 

concealing  death  of  a  bastard  child 944 

suicide 945 

principals,  in  the  first  degree , 946 

second 947 

accessaries   

Inquests,  held  by, 

when  receive  notice  of  a  person  slain,  &c.,  to  summon  jury. .  915,  916,  949 

number  and  qualification  of  jurors,  and  how  summoned 949,  951 

where  jtuy  shall  meet ^4^ 

whether  there  can  be  more  than  one  inquest  on  same  body 950 

but  one  inquest  may  be  held  on  all  killed  at  same  time  950 

jurors  are  not  challengeable  by  either  party 9ol 

coroner  may  issue  subpoenas 196,  952 

howserved 19«' 952 

witnesses  not  entitled  to  fees 952 

obedience  to  subpoena,  how  enforced 191,  652 

when  six  jurors  appear,  to  be  sworn  and  charged 953 

must  all  then  view  the  body  together 954 

not  to  proceed  until  body  is  viewed 954 

if  buried,  must  be  dug  up 954 

after  viewing  body,  jury  may  retire  to  some  convenient  place ....  yo4 

to  summon  surgeon,  and  may  order  post  mortem  examination. ..    452,  957 
coroner  swears  and  examines  the  witnesses 955 
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proceedings  during  examination ; .  955 

wliat  testimony  jji-oper 956 

testimony,  liow  reduced  to  wi-itiug 958 

after  liearing  testimony,  etc.,  jury  to  deliberate  apart 9.59 

no  one  to  mingle  in  deliberations 959 

but  may  take  coroner's  opinion  upon  questions  of  law 959 

to  render  their  verdict  in  writing 960 

what  they  shall  find 960 

need  not  iind  who  are  accessaries  after  the  fact 960 

jurors  to  sign  inquisition 060 

need  not  be  kept  until  they  agree,  for  more  than  one  inquisition 

may  be  found 961 

when  witnesses  to  be  bound  over 962 

recognizance  to  be  in  writing,  and  signed  by  party 962 

if  they  will  not  execute,  coroner  cannot  commit 962 

testimony  and  recognizance  to  be  returned  with  the  inquisition. .  963 

coroner  to  see  the  body  buried,  if  none  to  take  charge 964 

and  take  charge  of  all  money,  etc 964 

and  deliver  same  to  county  treasurer 964 

how  disposed  of  by  county  treasurer 965 

coroner  to  make  statement  to  supervisors,  on  oath ,    966 

compensation  of  coroner  therefor 967 

Aekbst  and  Examination  of  Offenders  by, 

powers  of  coroner,  if  jury  on  inquest  find  murder,  etc 968 

to  issue  warrant ;  direction  and  form 54,  969 

how  executed 970 

(See  AREEST  IN  OKIMINAI,  CASES.) 

if  executed  out  of  county,  to  be  indorsed 62,  970 

but    as    offense  would    be    felony,   ofl&cer    may   justify    arrest 

without... 48,  49,  61,  970 

on  arrest,  prisoner  to  be  brought  forthwith  before  coroner 971 

if  absent,  etc.,  to  be  brought  before  magistrate  of  same  county  . .  971 

officer's  return  should  show  such  absence,  etc 72  971 

when  brought  before  coroner,  to  be  informed  of  charge 972 

and  allowed  reasonable  time  to  send  for  counsel 072 

counsel  may  be  present  and  assist  at  examination 972 

his  examination  to  be  without  oath 973 

to  be  first  informed  of  charge 973 

and  that  he  is  at  liberty  to  refuse  to  answer 973 

if  he  consents,  his  answers  to  be  reduced  to  writing 973 

and  when  corrected  by  him,  to  be  signed  by  coroner 973 

on  completing  execution  accused  to  be  committed  to  jail  by  war- 
rant of  coroner 9^4 

examination  to  be  returned  to  court  having  cognizance  of  offense  974 
Execution  of  Peocess  wiieee  Sheeiffs  are  Partirs  : 

when  sheriff  party  to  suit,  process  to  be  executed  by  coroner. ...  2,  975 

when  sheriff  not  deemed  a  party 2,  189  975 

powers  and  duties  of.  same  as  sheriff  in  serving,  etc 975,  978,  979 

may  serve  on  sheriff,  though  he  is  his  deputy '975 

penalty  for  refusing  to  serve  process  of  surrogates 967 

where  execution  against  sheriff,  court  may  appoint  person  to  ex- 

''"'*'' 976 
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such  person  to  be  deemed  coroner,  &c 97g 

when  coroners  interested  too,  elisors  to  be  appointed 977 

when  process  directed  to  the  coroners,  &c.,  any  one  may  act 978 

powers  and  duties  on  execution  of  process 979 

when  replevin  against  sheriff 939 

how  to  arrest  sheriff ggj^ 

may  talse  bond  on  arrest,  or  for  libei-ties ggi 

where  sheriff  is   in  custody  and  an  attachment  is  issued,  should 

return  that  fact 981 

and  court  will  order  an  alias  attachment  and  habeas  corpus 981 

not  bound  to  obey  unless  fees  are  paid  and  bond  given 624 

(See  HABEAS  COBPUS,  &c.) 

when  sheriff  arrested,  how  confined  for  want  of  bail 982 

coroners  liable  for  escapes  in  same  cases,  and  to  same  extent  as 

sheriffs 983,  984,  986,989,  990 

when  may  let  sheriff  to  liberties 984 

when  an  escape 984 

how  bonds  taken  by  him,  disposed  of 985 

on  arrest  of  another  by  coroner  at  suit  of  sheriff 986 

how  kept  and  how  let  to  liberties 987-989 

on  coroner  delivering  a  prisoner  at  jail,  will  have  discharged  his 

duty 990 

how  one  confined  on  execution  in  suit  against  sheriff,  when  judg- 
ment is  for  him 991 

When  to  Execute  Office  of  Sheriff  : 

when  no  sheriff  or  under  sheriff,  to  execute  duties  of  sheriff 12,  992 

when  more  than  one,  county  judge  to  designate  who  to  act 992 

how  to  be  designated 992 

to  execute  bond 3,  993 

if  such  coroner,    refuse   or  neglect,   county  judge  to  designate 

another 994 

if  but  one  coroner,  he  shall  execute  duties   on  giving  bond 995 

If  he  neglects,  county  judge  may  appoint  a  proper  person 996 

appointment,  how  made 997 

county  clerk  to  give  notice,  &c 997 

person  so  appointed  to  give  bond 998 

until  some  one   so  designated.  &c.,  gives  bond,  all  the  coroners 

may  act • 999 

all  such  persons  subject  to  same  duties,  &c.,  as  sheriff 1000 

Eights  and  Liabilities  of, 

same  as  sheriffs,  in  same  cases 11,  618-649,  736-756,  767,  824,  919,  982 

(See  shekiffs,  actions  against.) 
(See  sheriffs,  actions  by.) 

COUNTY  CLERK. 

to  notify  sheriff  of  his  election 1 

coroner  of  his  election 901 

that  he  is  designated  to  discharge  duties  of  sheriff  994 

one  appointed  to  fill  office  by  county  judge 997 

oath  of  office  of  sheriff  to  be  filed  with 3 

coroner 904 

under  sheriff,  &c 14 
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appointment  of  under  sheriff 14 

slieriff's  bonds  to  be  approved  of  by 3 

sheriffs  to  file  notice  of  place  of  office  with 23 

if  not,  papers  may  be  served  on  clerk  or  his  deputy 23 

copy  of  indictments  presented  to  governor  for  requisition,  to  be 

certified  by 83 

also  signature  of  magistrate  to  affidavit 84 

record  of  conviction  of  vagrants  to  be  filed  with 106 

not  to  disclose  finding  indictment 159 

when  and  how  to  draw  jurors 161,  162 

to  certify  the  list 162 

clerk  and  sheriff  to  furnish  copies,  on  payment  of  fees 162 

misdemeanor  to  commit  any  fraud  in  drawing  jurors 163 

when  clerk  of  New  York  to  draw  new  panels 170 

to  report  as  to  summoning  of  jurors  by  sheriff  in  New  York 1159 

duty  on  drawing  foreign  jury 171 

designation  of  jail  of  other  county,  to  be  filed  with 215 

certificate  of  execution  of  criminal  to  be  filed  with 278 

to  be  informed  when  insane  prisoner  is  cured 220 

chattel  mortgage  when  to  be  filed  with 463 

notice  of  homestead  exemption  to  be  recorded  with 499 

executions  issued  by,  to  be  returned  to  his  office 42,  409 

and  certificate  of  sale  of  real  estate  to  be  filed  with 504 

also  any  assignment  thereof 545 

to  certify  copy  of  docket  and  mortgage,  to  enable  party  to  redeem,    533,  534 

certificate  of  redemption  to  be  filed  with 541 

to  file,  without  fee,  affidavit  of  imprisoned  debtor 583 

to  give  notice  of  elections 763 

testimony  and  inquisition  of  coroner  to  be  filed  with 963 

COUNTY  DIVISION  OF, 

when  vacates  office  of  sheriff 9 

coroner 906 

when  process  executed,  as  if  not  divided 288 

COUNTY  JUDGE, 

(See   JUDGE,    COUNTY.) 

COUNTY  TREASURER, 

fines  imposed  on  gamblers  and  proceeds  of  property,  to  be  paid  to,     112,  117 
all  fines  imposed  by  courts  of  special  sessions,  except  in  Albany 

and  New  York,  to  be  paid  to 150 

fines  imposed  by  courts  of  record  to  be  paid  to 698 

to  pay  for  material  to  keep  disorderly  persons  employed 238 

what  to  be  paid  back  to 238 

when  to  issue  warrant  against  collector  of  taxes 703 

duty  of  sheriff  thereon 704 

what  he  shall  return 705 

sheriff  may  be  attached  for  neglect 706 

when  to  issue  warrants  to  collect  unpaid  taxes 707 

form  of  warrant  and  effect 707,  708 

how  sheriff  proceeded  against  on  neglect  to  return 709 

when  to  issue  warrant  to  collect  taxes  of  non-residents 710 

proceedings  on 712 
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sheriff  may  be  attached  for  neglect , .  7^3 

balance  of  proceeds  of  distress  to  be  paid  to 730  734 

proceedings  by,  as  public  administrators 779  730 

coroners  to  pay  over  money  and  property  found  on  bodies,  to. . .     964,  965 

property  how  disposed  of  by gg5 

COURTS  HELD  BY  SHERIFFb, 

sheriifs  may  hold  courts  to  execute  writs  of  inquiry 26 

and  to  inquire  into  claim  of  property,  levied  on  or  attached 26 

but  they  cannot  hold  any  other  court 26 

COURTS  MARTIAL, 

(See  MILITARY  CODE,  DUTIES  OF  SHBEIFPS  AND  CONSTABLES  TJNDBE.) 

COURTS  OF  RECORD, 

sheriffs  are  officers  of  courts  of  record  held  in  their  county 26,  153 

to  furnish  rooms  for  holding,  &c 153 

to  summon  constables  to  attend  comts I54 

constables  to  attend,  &c.,  under  penalty I54 

sheriffs  to  obey  orders  of  courts,  and  execute  their  process 26,  155 

and  see  that  constables  do  their  duty,  &c 155 

sheriff  to  receive  no  compensation  for  attending  courts 156 

except  city  court  of  Brooklyn  and  courts  of  Rensselaer  county 150 

district  attorney  to  issue  precept  for  oyer  and  terminer 157 

duty  of  sheriff  thereunder 157 

return  to  precept 157 

reports  to  be  made  to  oyer  and  terminer  and  sessions ,  of  prisoners 

in  jail,  &c 158 

no  officer  of,  to  disclose  finding  indictment 150 

what  not  deemed  a  disclosure 159 

to  summon  jurors  for  courts 26 

(See  JUBOBS,  drawing  and  summoning.  ) 

to  report  convictions  in,  to  secretary  of  state 160 

form  of  report 160 

COURTS  OF  SPECIAL  SESSIONS 

no  duties  imposed  on   sheriffs  in 140 

except  where  a  prisoner  arrested  by  sheriff  elects  to  be  tried  by.   . .  140 

have  same  power  as  constables  in  executing  judgments  of 140 

if  prisoner  elects  to  give  bail,  has  twenty-four  hours  to  give  it.   ...  141 

how  detained  in  meantime 142 

(See  BAIL  in  criminal  cases.) 
when  court  convened,  prisoner  to  be  brought  before  it  and  detained 

by  officer 142 

if  he  elects  to  be  tried  by  jury,  court  to  issue  venire 143 

to  be  directed  to  constable  or  marshal M3 

who  to  be  summoned  for  jiu-ors,  and  how 143 

list  of,  to  be  annexed  to  venire 143 

jurors,  how  drawn ^'^'^ 

if  sufficient  number  not  drawn,  &c.,  court  may  direct  constab' :  to 

summon  others •  1^3 

if  venire  not  returned,  court  may  issue  another 143 

after  jury  have  heard  evidence,  how  kept  together 145 

what  judgment  may  be  rendered  against  defendant 146 

when  for  costs  against  complainant 147 

49 
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SECTION. 

COURTS  OF  SPECIAL  SESSION'S,  (continued.) 

sheriff  of  New  York  to  execute  judgments  of  special  sessions 

and  special  sessions  of  the  peace 148 

sheriff  and  constables  of  city  of  Albany,  to  execute  judgments 

of  special  sessions 149 

in  all  other  counties,  judgments  to  be  executed  by  sheriffs,  con- 
stables or  marshals 150 

how  warrant  must  be  directed 150 

all  fines  in  the  city  and  county  of  Albany,  to  be  paid  to  the  clerk 

or  sheriff 151 

who  shall  pay  over  to  the  chamberlain  of  the  city 151 

in  other  counties  the  fine  to  be  paid  to  the  sheriff 151 

who  shall  pay  over  to  county  treasurer 151 

on  arrest  of  one  who  has  forfeited  his  recognizance,  he  is  to  be  com- 
mitted, if  court  is  not  in  session 152 

sheriff  to  report  to  secretary  of  state  convictions  in 169 

(See  COURTS  of  kkcobd.) 
CEIER,  • 

constables  to  act  as,  when 1135 

CRIMINAL,  EXECUTION  OF, 

(See' EXECUTION  op  sentence.) 

CROPS, 

whenimay  be  sold  as  personal  property 451 

when  as  part  of  the  realty 451 

rights  of  officer  and  purchaser 445 

eORPORATIONS, 

how  siunmous  served  on 351 

from  justice' s  court 1031 

under  highway  laws 1022 

(See  attachment  against  foreign  coepobations,  &c.) 

how  attachment  executed  on  stock,  &c.,  in  corporation 373,  384,  389 

shares  in  bank  or  library  cannot  be  levied  on  or  sold  on  execution,  452 
the  franchise  of  a  plank  road  or  turnpike  may  be  sold  on  exe- 
cution    451 

shares  in  building  associations  cannot  be  sold. 477 

nor  property  of  associations  for  erecting  monuments  to  soldiers' 

graves 477 

stockholders  may  pvirchase  corporate  property  at  sheriff's  sale. . .  485 

CRUELTY  TO  ANIMALS, 

(See  ANIMAI^S,  CRUELTY  TO.) 

CUSTODY  OF  THE  LAAV, 

on  arrest  on  process,  party  in  custody  of  the  law 68,  305 

and  cannot  be  rearrested 68 

If  ofiRcer  allows  prisoner  to  be  taken  out  of  his  hands,  an  escape,  68 

even  when  arrested  on  criminal  charge 1046 

though  held  otherwise  when  taken  by  sergeant  at  arms  of  House 

of  Representatives  of  U.  S 602,  Sr.O 

in  custody  of  the  law  when  under  arrest  on  civil  process 68,  oO-'i 

goods  levied  on,  arc  in  custody  of  law 431,  449 

otherwise,  if  levy  irregulai',  &c  4;>9 

goods  attacUeil  by  constable  in  custody,  itc 1038,  1039 
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D. 

DAMAGES,  „^_ 

'  ,„  SECTION. 

(See  CONSTABLBS,    ACTIONS  AGAINST.) 

(See  SHEKIFFS,    ACTIONS   AGAINST.) 

(See  SHEKIFFS,    ACTIONS   BY.) 

DEATH, 

of  sheriff,  vacates  office  of  deputies ic 

but  not  of  under  sheriff j^g   yn   -  ,„ 

when  one  menaces  another  with  death,  otficer  may  arrest 48 

not  murder  to  Icill  officer  in  execution  of  void  process 53 

otherwise,  if  party  wantonly  strilce  with  destructive  weapons 53 

or  if  process  is  regular,  and  executed  in  regular  manner 64 

if,  in  sucli  case,  one  is  imavoidably  killed  in  resisting,  will  be  jus- 
tifiable homicide   g4 

when  officer  not  justified  in  killing 67 

killing  a  prisoner  who  assaults  the  keeper  when  seeking  to  escape, 

justifiable 212 

how  punishment  of  death  inflicted 276 

deaths  concerning  which,  coroner  to  inquire 913,  915,  916 

when  name  of  juror  is  drawn  who  is  dead,  slip  to  be  destroyed. . .  161 

bail  may  be  exonerated  on  death  of  principal 341 

but  death  after  escape  will  not  excuse 611 

effect  of  death  of  party,  on  issuing  execution ^         408 

if  one  die  while  charged  in  execution,  new  one  may  issue 408,  497 

when  debtor  dies  after  sale,  his  heirs,  etc.,  may  redeem 515 

where  one  entitled  to  a  deed  dies,  who  to  receive  it 545 

when  actions  cannot  be  maintained  against  representatives  of 

sheriff 853 

DECEEE, 

(See   SALE   OP   BE  A  I-   ESTATE  UNDER  DECBEE.) 

DEED, 

(See  shebiff's  deed.) 

DELIVERY  OF  OFFICIAL  BOOKS  AKD  PAPERS, 

refusal  of  old  sheriff  to  deliver,  to  successor,  a  misdemeanor 8 

when  refused,  how  obtained 8,  680 

may  be  required  to  show  cause  before  judge,  etc 8 

if  shall  make  affidavit  of  delivery  over  of  all  books,  etc.,  shall  be 

discharged 8 

if  not,  to  be  committed  by  warrant,  etc 8 

and  judge  may  issue  search  warrant  to  slierlff  or  constable 8,  680 

warrant  for,  to  direct  search  to  be  made  in  day  time 8 

on  being  brought  before  officer,  shall  be  delivered  to  claimant,  etc.  8 

but  title  of  claimant  must  be  clear  from  all  doubt  before  officer  acts  8 

else  proceedings  must  be  by  quo  warranto 8 

same  proceedings  to  be  had  when  one  intrudes  into  office 8 

duties  of  officer  under  warrant 680 

duties  of  officer  on  warrant  for  delivery  of  books  and  papers  be- 
longing to  canal,  etc 681 

DEPOSIT, 

(See  ARHEST  AND  BAIL.) 

DEPUTY  SHERIFF, 

sheriff  may  appoint  as  many  as  he  may  think  proper 13 
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DEPUTY  SHERIFF,  {continued.)  suction. 

but  not  to  execute  a  part  of  the  office 13 

covenant  in  his  bond  limiting  his  powers  thus  void 13 

under  sheriff  and  deputies,  officers,  &c 14 

must  possess  same  qualifications  as  sheriffs 2, 14 

appointment  to  be  in  writing  and  under  seal 14 

and  be  filed  and  recorded  with  county  clerk 14 

must  also  take  oath  of  office 5, 14 

misdemeanor  to  discharge  duties  without 5 

cannot  practice  as  attorney,  &c 2 

nor  serve  process  in  which  the  sheriff  is  a  party 2 

but  tliey  may  serve  process  in  which  another  deputy  is  a  party 2 

cannot  piirchase  goods  sold  by  them  on  execution 2, 486 

every  such  piirohase  void 2, 486 

but  when  plaintiff,  may  bid  on  sale  by  another  deputy 2, 486 

agreement  to  pay  sheriff  half  the  fees  not  void 11 

otherwise,  if  to  pay  gross  sum,  not  to  come  out  of  the  office 11 

they  hold  office  during  pleasure  of  the  sheriff 15 

they  may  resign  to  him 15 

after  resignation  can  do  no  act  to  bind  him  or  others 15 

and  the  surety  cease  to  be  liable  for  their  acts 15 

death,  removal,  &c.,  of  sheriff,  vacates  office  of  deputies 14 

but  not  of  the  under  sheriff 12,  15,  17,  547 

under  sheriff  and  deputies  execute  all  ministerial  duties  of  sheriff,  15 
but  sheriff  or  under  sheriff  must  attend  upon  execution  of  crim- 
inal   17 

and  upon  the  drawing  of  jiu-ors  17 

all  acts  of  deputies  to  be  done  in  name  of  sheriff 17,  39,  547 

when  under  sheriff  discharges  duties  of  office,  to  be  done  in  his 

own  name 17 

may  complete  execution  of  process,  commenced  before  expiration 

of  office 6,  17,  39,  547 

but  otherwise,  if  they  resign,  &c 17,  39,  547 

can  do  no  act  after  the  relation  has  ceased,  to  effect  sheriff 17,  39,  547 

under  sheriff  and  deputies  give  to  the  sheriff,  bond,  &c 18 

(See  BONDS  OF  undbb  sheriff,  deputies  and  jailers.) 
sheriff  may  allow  his  subordinates  a  portion  of  perquisites  of 

office 21 

and  such  agreement  may  be  a  part  of  the  deputy's  bond 21 

but  agreement  to  allow  sheriff  a  sum  in  gross,  not  payable  out  of 

the  perquisites,  void 11,  21 

powers  of  deputy  cease  when  those  of  principal  cease 22 

all  process  in  their  hands  to  be  executed  by  imder  sheriff 22 

and  old  deputies  not  authorized  to  act  for  him  without  new  ap- 
pointment    22 

but  if  they  continue  to  act,  may  be  deemed  officers  de  facto 22 

specially  charged  to  arrest,  in  case  of  disturbance  of  religious 

meetings 93 

governor  may  authorize  deputy  to  organize  guard  for  jail 217 

may  execute  deed  for  land  sold  on  execution 547 

DEPUTY,  SPECIAL, 

the  sheriff  and  under  sheriff  may  deputize  special  deputies 13,  16,  57 
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DEPUTY,  SPECIAL,  {continued.)  section. 

but  not  one  to  do  any  of  those  acts  the  sheriff  or  general  deputy 

must  perform 13 

the  appointment  must  be  in  writing X3 

but  need  not  be  under  seal,  nor  filed  with  the  county  clerk 14 

nor  need  he  take  the  oatli  of  office 14 

sheriff  should  require  security  from 18 

must  show  his  warrant  when  required 65  310 

may  be  appointed  to  summon  jurors 165 

sheriff  not  responsible  for  acts  of,  to  the  party  seeking  appoint- 
ment   869 

but  he  is  to  other  parties 869 

appointment  must  he  shown  in  action 870 

DEPUTIES,  ACTIONS  AGAINST, 

they  are  criminally  liable  like  the  sheriff  for  any  violation  of 

duty 19 

for  the  commission  of  any  act  prohibited 19 

for  extortion 19 

(See  SHERIFFS,  ACTIONS  AGADSTST.) 

also  civilly  liable  for  interference  with  rights  or  property  of  an- 
other    19 

and  such  action  may  be  against  them  or  the  sheriff,  or  both 19 

but  no  action  can  be  maintained  against  them  for  mere  breach  of 

duty 19 

or  for  neglecting  or  refusing  to  make  a  levy 19 

or  to  discharge  one  on  bail 19 

or  for  taking  insufficient  bail 19 

nor  for  an  escape 19 

nor  for  neglect  to  return  process 19 

nor  for  a  false  return 19 

nor  for  refusing  to  pay  over  money,  &c 19 

otherwise  if  they  have  promised  to  pay 19 

if  the  breach  of  duty  of  deputy  is  a  breach  of  duty  of  the  sheriff, 

latter  alone  is  liable 19 

but  in  all  such  cases,  deputy  is  liable  to  the  sheriff 19 

(See  suBKiFFS,  actions  by.) 
DESCRIPTIOIsr, 

if  name  of  offender  not  known,  must  be  described  in  warrant... 55,  61,  1044 

search  warrant  must  particularly  describe  goods 79,  80 

on  claim  of  personal  property,  affidavit  to  describe  it 355,  1052. 

notice  of  sale  of  personal  property  to  describe  it  generally 494 

how  real  estate  described  in  notice  of  sale 502 

when  sold  under  decree 554 

if  insufficient,  sale  void 512 

certificate  of  sale  to  contain  description 504 

officer  finding  wrecked  property,  to  pubhsh  notice  with  descrip- 
tion    7.52 

notice  of  sale  of  wrecked  property,  to  contain  description 751 

DETAINEES, 

when  one  in  jail,  &c.,  subsequent  criminal  process  to  be  left  with 

jailer ^8 

where  one  is  under  arrest  on  civil  process,  sheriff  bound  to  hold 

him  on  process  subsequently  delivered 324,  566 
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SECTION. 

DETAINERS,  (continued.) 

before  discharged  sheriff  should  search  for  detainers 347 

and  is  allowed  a  reasonable  time  therefor 347 

if  any,  will  be  an  escape  if  he  allows  him  to  go 606 

otherwise  when  defendant  is  on  the  limits  and  leaves  at  the  time 

of  the  delivery  of  second  ijrocess 566 

BISORDERLY  PEKSONS, 

by  whom  warrant  against,  issued 102 

arrest,  how  made 102 

when  party  committed 102,  236 

lunatic  not  to  be  confined  as  a 239 

how  and  when  discharged 103,  130,  236 

keeper  of  jail  to  report  to  court  of  sessions 155,  237 

powers  and  duty  of  court  in  such  case 237 

if  no  means  provided  for  employment  of  offenders,  court  may  direct  238 

expense  how  paid     2-38 

keeper  to  sell  produce  of  labor 238 

disposition  of  proceeds 238 

DISTRAINING  INANIMATE  PROPERTY, 

when  distress  made,  how  kept 722 

fence  viewers  to  certify,  &c 723 

notice  to  be  given  of  distress  and  sale 724 

notice  how  given 724,  725,  726 

on  party  requiring  officer  to  sell,  to  furnish  affidavit,  <fec 727 

to  sell  in  same  manner  as  on  execution, 728 

proceeds  how  disposed  of 729,  730 

proceedings  on  distress  in  other  cases 731 

property  to  be  appraised 732 

when  officer  to  make  return 733 

what  to  return  and  file 733 

disposition  of  proceeds 734 

cases  in  which  provisions  of  statute  apply 734 

DISTRICT  ATTORNEYS, 

to  conduct  examination  of  charges  against  sheriffs,  &c 10 

(See  SHERIFFS,  CHABGBS  AGADSrST.) 

may  issue  bench  warrants 54 

to    inform    against   and    prosecute  violators    of    statute    against 

gaming 118 

violations  of  election  law  to  be  reported  to,  and  duty  thereon 121 

prisoners  not  to  be  bailed  in  Erie  comity  without  assent  of 131 

to  issue  proclamation  for  oyer  and  terminer 153 

sheriffs  of  each  county  to  serve  subpoenas  of 178 

governor  may  authorize,  to  organize  guard  for  jail 217 

may  visit  county  jails  at  pleasure 222 

to  attend  examination  as  to  sanity  of  prisoner 220 

to  be  informed  by  superintendent .  of  asylum  when  prisoner  re- 
stored    220 

duty  where  one  sentenced  to  execution  becomes  insane,  &c. .  .         271-273 

to  be  invited  to  attend  execution  of  criminal 276 

to  sign  certificate,  &c 278 

to  issue  process  for  collection  of  fines  imposed  on  jurors,  *c 698 
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DISTRICT  ATTORNEYS,  (continued.)  section. 

to  report  to  governor  encroachments  on  state  lands,  &c 719 

to  take  proceedings  for  removal  of  occupants,  &c 720 

when  habeas  corpus  issued  on  behalf  of,  need  not  pay  fees  or  give 

bond 203,  624 

before  prisoner  discharged  on,  to  have  notice 632,  635 

when  bond  taken  on  attachment  to  be  prosecuted  by 819,  820 

DISTURBANCE  OF  RELIGIOUS  MEETINGS, 

forbidden 92 

what  a  disturbance 92 

all  sheriffs,  deputies,  coroners,  marshals,  and  constables  to  appre- 
hend offenders  and  take  them  before  magistrate 93 

judges,  &c.,  may  order  offenders  into  custody 93 

arrests  may  be  made  on  Sunday 32 

duties  of  officer  on  arrest 94 

if  party  desire  trial  by  jui-y,  venire  to  be  issued  to  constable  or 

marshal . .  95 

how  jury  to  be  summoned 95 

if  party  convicted,  when  and  how  to  be  committed 96 

DOGES,  BREAKING  OPEN, 

buildings,  not  dwellings,  may  be  broken  open  to  arrest  in  civil 

and  criminal  cases 312,  444 

but  door  of  dwelling  not,  in  first  instance,  in  civil  case 318,  444 

what  is  a  dwelling  house 314 

must  be  occupied  as  such 315,  316 

though  family  may  be  temporarily  absent 316 

privilege  extends  to  outer  door  and  windows  only 317 

what  is  outer  door 318,  319 

officer  may  enter  to  arrest  or  levy,  peacefully  if  he  can 312,  313,  444 

but  not  against  the  owner's  known  wishes 313,  444 

every  one,  even  a  visitor  may  resist 444 

when  may  be  broken  open 320 

on  proceedings  under  claim  of  property 359 

on  executing  writ  of  possession 573 

and  on  warrant  for  delivery  of  canal  premises 681 

in  case  of  forcible  entry  and  detainer 686 

in  summary  proceedings,  &c 695 

but  not  under  attaclmient  to  enforce  civil  remedy  805 

house  of  another  where  defendant  has  gone  to  escape  arrest  no 

protection ^^^ 

when  may  break  open  doors  in  criminal  cases 48,  63,  64 

when  under  search  warrants,  &c 64,  80,  117,  680,  779,  1132 

where  prisoner  has  escaped "'^l 

when  under  process  for  collection  of  a  penalty     668,  1088 

when  bail  may,  to  arrest  principal 137,  342,  343,  601 

cannot  to  execute  warrant  in  case  of  bastardy 1099 

nor  to  serve  a  subpojna  in  any  case 1*79 

nor  to  execute  an  attachment  against  a  defaulting  witness 184,  80S 

but  may  on  criminal  attachment 791 

when  officer  has  right  to  break  doors,  should  first  require  them 

to  be  opened 63,64,80,117,322 

when  in  a  dwelling,  may  break  all  inner  doors,  &c 64,  80,  312,  319 
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aECTioN. 
DOOKS,  BREAKING  OPEN,  {continued.) 

but  should  first  demand  that  they  be  opened 80,  312,  444 

when  locked  in,  may  break  out 64,  321 

DORMANT  EXECUTION, 

(See  EXECUTION.) 
DWELLING  HOUSE, 

(See  D00B8,  BREAKING  OPEN.) 
E. 

ELECTION, 

election  of  sheriff 1,  12 

(See  SHERIFF,  &c.) 

election  of  coroners 901-910 

(See  coKONBRS,  &c.) 

election  of  constables 1005 

(See  CONSTABLES,  &e.) 

civil  process  not  to  be  served  on  election  day 34,  303 

this  applies  only  to  process  against  the  body,  and  not  property..  34 

inspectors  of  election  may  order  arrest  of  disturbers  of  the  peace.  Vi5 

but  arrest  not  to  prevent  person  from  voting 125 

inspectors  may  order  person  removed  verbally 125 

officers  to  inform  of  offences  against  election  law 126 

what  offences  prohibited 126 

service  of  subpoena  in  contested  election  cases 198 

sheriff,  &c.,  to  publish  and  serve  notice  of  election 763 

ELECTORS, 

only  an  elector  can  serve  writs  of  habeas  corpus  and  certiorari. .  624 

(See  ELECTION.) 

electrocution  of  prisoner  sentenced  to  death  276 

ELISOR, 

what  is 977 

when  will  be  appointed 2,  976,  977 

ESCAPES, 

what  is  an  escape 595 

in  civil  cases  may  be  voluntary  or  negligent ....   595 

in  general,  after  voluntary  escape  prisoner  cannot  be  retaken . . .  608 

otherwise  if  escape  be  negligent 609 

but  the  distinction  does  not  prevail  in  criminal  cases 68,  74,  595 

and  a  prisoner  may  be  retaken  however  he  escapes 50,  68,  74 

the  sheriff  must  have  sufficient  power  to  prevent  breach  of  the 

jail,  &c 212 

for  nothing  will  excuse  but  act  of  God '^6,  212,  612 

or  an  accidental  fire 36,  212,  612 

or  when  broken  open  by  public  and  foreign  enemies 612 

but  not  if  by  a  mob ^^^ 

is  not  an  escape  where  prisoners  are  removed  in  case  of  a  fire,  iSrc.    216,  612 

nor  when  carried  through  other  counties,  &c ''•.''  304,  612 

is,  when  prisoner  is  discharged  by  court  without  authority '74,  127,  605 

and  where  the  prisoner  discharged  as  insane  is  not  ordered  to  the 

asylum ;    221,605 

or  when  taken  out  of  custody  by  other  process ''•'^i  30o,  60.a 

penalty  for  willfully  .suffering  an  escape U,  256,  576,  597,  907 
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ESCAPES,  (continued.) 

but  sheriff  not  criminally  liable  for  acts  of  deputy 599,  843 

In  Civil  Cases, 

what  will  be  an  escape 307,  566,  570,  595,  616 

releasing  an  attorney,  though  exempt,  without  order  of  court 307 

leaving  prisoner  with  another,  not  an  officer 601 

not  committing  one  forthwith  on  arrest 566 

what  indulgence  in  such  case  not  an  escape 566,  612 

sending  a  prisoner  to  give  testimony,  i&c,  will  be 601 

suffering  the  prisoner  to  be  taken  on  other  process 602 

going  beyond  the  limits 603 

every  agreement  by  which  prisoners  allowed  to  go  at  large,  except 

in  the  mannui-  prescribed,  void,   and  oflficer  liable  for  an 

escape 613 

when  other  process  delivered  officer,  prisoner  must  be  held  on 

that  also 324,  347,  .')67,  606 

but  not  escape  where  prisoner  is  on  limits  and  leaves  when  second 

process  is  delivered 567,  612 

what  will  not  be  an  escape 566,  612 

not  where  the  party  was  absolutely  exempt  from  arrest 307,  568 

not,  to  cari-y  prisoner  through  other  counties  in  direct  route 612 

nor  removal  of  prisoner  from  one  jail  to  another 612 

nor  removal  in  case  of  pestilence,  &c 612 

nor  where  prisoners  liberated  by  foreign  enemies 612 

through  the  act  of  God 612 

by  an  accidental  fire  in  the  jail ....  612 

not  from  second  process,  when  delivered  while  prisoner  on  limits, 

and  who  leaves 567,  612 

not  if  judgment  and  execution  are  void 568,  612 

not  when  party  uses  improper  means  to  induce  prisoner  to  leave.  612 

not  liable  for  rescue  on  mesne  process 36,  3-14 

may  allow  prisoner  to  go  at  large  till  return  day,  but  not  after . . .    344,  607 

If  he  does  not  have  him  by  return  day,  is  an  escape 607 

may  retake  him  on  or  before  return  day 344 

but  if  escape  negligent,  may  retake  him  at  any  time 344 

if  arrest  is  on  final  process,  cannot  be  allowed  to  go  at  large  for 

a  moment 36,  567,  577,  600,  608 

would  be  a  voluntary  escape,  and  could  not  be  retaken 608 

and  could  not  be  held  even  if  he  surrendered  himself 608 

and  a  bond  for  the  limits  would  be  void 608 

otherwise,  if  plaintiff  chooses  to  hold  him  on  old  execution 608 

though  constable  has  till  return  day  to  arrest  on  execution,  if  he 

does  so  before,  cannot  release 608 

one  held  on  mesne  or  final  proce'ts,  maybe  permitted  to  go  within 

■the  liberties  of  the  jail,  whether  bond  given  or  not 592,  593 

but  must  not  go  beyond 577,  599,  600,  603 

what  will  excuse  an  escape 611 

plaintiff  may  authorize  release,  but  should  be  in  writing, 

346,  568,  577,  599,  600 
hut  if  judgment  is  for  a  penalty,  cannot  discharge  as  to  people's 

moiety 568,  604 

and  if  the  judgment  is  for  costs  only,  they  belong  to  attorney 604 

plaintiff's  attorney  no  right  to  discharge  in  other  cases 568,  560,  604 
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but  may  cancel  judgment  of  refonl 569  604 

if  other  person  discharges,  autliority  ouglit  to  be  clear 604 

if  a  court  or  officer  having  no  autliority  discharges,  will  be  an 

escajje 605 

a  justice  has  no  authority  to  discharge  from  execution  issued  by 

liim 605 

but  if  court  has  jurisdiction,  immaterial  if  proceedings  irregular,  605 

appeal  only  stays  proceedings,  does  not  authorize  discharge .  35,  426,  605, 1094 

when  and  where  may  retake  prisoner 590,  609 

liability  for  escape  from  arrest  on  mesne  process 343,  568,  876,  879 

final 600,  878 

good  defense,  if  he  has  prisoner  in  jail  before  suit. 608 

hut  not  if  escape  was  voluntary,  without  affirmance  by  plaintiff..  608 

after  suit  against  sheriff,  prisoner  may  leave  the  limits 614 

if  sheriff  has  to  pay  the   debt,  may  retain  prisoner  till  paid, 

when 615,  616,  8.34 

what  a  defense  to  action  by  sheriff 835 

when  judgment  against  sheriff,  evidence  of  right  to  recover 836,  838 

who  may  recover 837 

when  party  may  take  assignment  of  bond  for  limits 839 

acceptance  bar  to  action  against  sheriff 841 

if  not  accepted,  suit  against  sheriff  may  be  stayed 843 

action  for  escape,  when  to  be  brought 617,  871 

action  will  not  lie  against  executors,  etc 872 

In  Criminal  Cases  : 

the  distinction  of  voluntary  and  negligent  escapes  not  applicable 

to  criminal  process 68,  74,  575,  605 

duty  of  officer  where  prisoner  has  escaped 68 

may  retake  the  prisoner,  however  he  has  escaped 50,  68,  74 

after  arrest  on  valid  process,  officer  cannot  discharge  prisoner. . .  69 
if  magistrate  lets  to  bail  in  case  he  has  no  power,  will  be  an 

escape 68,  74,  127,  588,  605 

and  if  officer  discharge  him,  must  retake  him 68,  74,  127,  088,  605 

In  other  Cases  : 

what  an  escape  when  committed  for  contempt 256,  257 

penalty  for  allowing 250,  598 

when  committed  as  for  contempt  under  insolvent  laws 252,  598 

what  when  committed  under  statutes  relative  to  manufacture  of 

salt 243,  246 

what,  when  brought  up  on  habeas  corpus 205,  616,  626,  632,  635,  646 

when  committed  for  penalty,  plaintiff  cannot  discharge  as  to  peo- 
ple's moiety 604,  668 

when  from  arrest  under  non-imprisonment  act 661 

when  committed  by  United  States 581 

when  coroner  suffers  an  escape 983-990 

EXCUSABLE  HOMICIDE, 

what  is 942 

EXECUTIONS, 

(See  .justices'  ExsruTioxs.) 

(See   SALES    UNDER   EXICOUTIONS.) 

forms  of  executions  in  civil  actions 407 
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EXECUTIONS,  {continued.) 

when  returnable 409 

when  may  be  issued 408 

where  to  be  issued 411 

duty  of  sheriff  on  receiving 410 

to  give  party  admission  of  its  receipt 410 

and  to  indorse  on  it,  time  of  its  receipt 410 

indorsement  conclusive  evidence  that  it  was  in  his  hands  at  time.  410 

plaintiff  and  attorney  right  to  control  execution 412 

when  execution  a  lien  on  property 413 

first  delivered  to  have  preference 418 

when  justice's  execution,  &c.,  to  have  preference 415 

priority  of  execution  may  be  lost,  by  becoming  dormant 416 

what  will  render  one  dormant 416 

what  will  not, 417 

questions  of  this  character  should  be  settled  by  court 418 

when  levy  should  be  made 419 

sheriff  cannot  settle  or  discharge  execution  without  payment. .  420 

when  may  take  receipt  for  property  levied  on 420 

effect  of  receipt, 420 

sheriff  not  to  execute  process  in  which  he  is  interested 422 

cannot  pay  the  debt  and  hold  the  execution 422 

and  if,  through  negligence,  is  compelled  to  pay,  cannot  enforce  it.  422 

when  compelled  to  pay,  should  ask  court  for  relief 422 

should  collect  execution  of  party  primarily  liable 423 

but  if  rights  doubtful,  not  bound  to  settle  them 423 

bound  to  make  and  pay  over  money  by  return  day 424 

usual  to  pay  to  party  or  attorney 424 

but  may  pay  it  into  court 424 

must  be  paid  if  can  be  collected  by  return  day,  or  sheriff  liable  to 

attachment 424 

payment  into  court  after  suit,  without  acceptance,  not  sufficient.  424 

but  when  suit  brought  for  goods  levied  on,  not  liable  to  plaintiff.  424 

amount  to  be  collected, 425 

not  bound  to  pay  interest  from  time  collected  to  return  day 425 

but  must  for  the  time  he  retains  it  after •  425 

otherwise,  if  moneys  are  stayed  by  appeal 425 

when  appeal  to  stay  execution 426 

imdertaking,  &c.,  to  be  given 426 

sheriff  to  be  served  with  certificate  of  clerk 426 

but  if  levy  or  arrest  made,  to  be  retained 426 

when  and  where  execution  returnable 42,427 

may  return  it  within  time 427 

when  plaintiff  and  defendant  may  both  require  return 427 

but  not  if  parties  have  settled ■_ ^^ ' 

nor  plaintiff,  if  execution  is  in  hands  of  special  deputy  appointed 

427 
at  his  request 

when  nulla  bonamay  be  returned 428,  429 

how  retvtm  should  be  made 429 

what  to  be  returned  in  particular  cases 428 

EXECUTIONS  AGAINST  THE  BODY, 

form  of  execution,  &c 407,  561 
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EXECUTIONS  AGAINST  THE  BODY,  (continued.) 

wlii'ii  may  and  when  may  not  be  issued 408,  562 

when  issued,  if  not  void  on  its  face,  sheriff  should  execute 283,  563 

though  regular  on  its  face,  if  actually  void,  may  refuse  to  exe- 
cute  

if  only  irregular  and  not  void,  must  execute 283,  285,  563 

when  and  where,  and  who  may  be  arrested 290,  &c.,  564 

when  bail  given,  sheriff  must  arrest,  notwithstanding  any  direc- 
tion from  plaintiff  or  attorney 565 

on  arrest,  to  be  taken  to  jail,  or  will  be  an  escape 566 

sheriff  cannot  allow  him  to  go  at  large  a  moment 608 

what  will  not  be  an  escape 566,  612 

if  ready  to  give  bail  for  limits,  need  not  be  actually  committed 

to  jail 566 

when  arrested,  to  be  detained  on  subsequent  process 567,  606 

but  if  he  is  on  limits,  and  leaves  when  second  process  is  received, 

will  not  be  escape 567,  612 

when  arrested,  can  only  be  discharged  by  plaintiff,  and  should  be 

in  writing 568,  577,  599,  600 

attorney  cannot  discharge,  without  payment 508,  569,  604 

but  he  may  cancel  judgment,  when  sheriff  may  release 570,  604 

and  if  judgment  is  for  costs,  he  and  not  plaintiff,  may  discharge.  604 

effect  of  taking  defendant  in  execution 570 

if  he  escape,  may  be  retaken 570 

when  new  execution  may  issue 570 

EXECUTION  OF  CRIMINAL, 

(See  EXECUTION  OF  SENTENCE.) 

EXECUTION,  PROCEEDINGS  SUPPLEMENTARY  TO, 

(See  PBOCEEDINGS  SUPPLEMENTARY  TO  EXECUTION.) 

EXECUTION  OF  PROCESS  OP  JUDICIAL  OFFICERS, 

sheriffs,  constables,  marshals,  and  other  officers,  to  execute  process 

of  judicial  officers 670 

penalty  for  neglect 670 

when  such  officer  shall  summon  any  jury,  and  be  required  by  the 

magistrate  to  attend  the  jury,  he  shall  do  so 671 

penalty  for  refusal,  or  other  misconduct 671 

when  fine  imposed,  and  how 672 

how  collected  and  remitted 672 

EXECUTION  OP  SENTENCE, 

when  one  sentenced  to  jail,  keeper  to  execute  sentence 263,  264 

prisoners  how  and  when  to  be  transported  to  state  prison 13,  265 

power  of  officer  to  require  assistance 265 

sheriff  to  convey  prisoner  to  house  of  refuge 266 

compensation  therefor,  a  county  charge 269 

all  convicts  to  be  carried  to  prison  and  house  of  refuge  at  same 

time 267 

on  delivery  of  prisoners  sheriff  to  render  account,  &c 268 

account  for  conveying  prisoners  to  prison  to  be  paid  by  state 268 

warrant  for  execution  of  sentence  of  death 270 

when  prisoner  becomes  insane  to  hold  inquest 271 

the  inquisition 272 

when  female  sentenced  to  death  is  pregnant  to  call  jury 273 
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jury  how  formed  and  proceedings  thereon 274 

duty  of  sheriff  when  prisoner  is  insane  or  pregnant 272  273 

if  sentence  not  executed  at  time,  court  may  bring  up  prisoner  by 

habeas  corpus 2'35 

how  and  when  punishment  of  death  inflicted 276  217 

who  to  witness  it 276 

officers  attending  to  make  certificate  to  be  filed  and  published. . .  278 

when  stay  of  proceedings 279 

EXEMPTION, 

(See  AEREST  IN  CITIJ^  CASES.) 
(See  PROPERTY   EXEMPT   FROM  LEVY.) 

EXONERATION  OP  BAIL, 

(See   BAIL,  RIGHTS  OF.) 

EXTORTION, 

(See  ACTIONS  against  sheriffs.) 


F. 

FALSE  IMPRISONMENT, 

punishment  for,  in  certain  cases 30 

liable  for,  on  execution  of  void  process 53,  864 

or  regular  process  in  an  irregular  manner 53 

special  deputy  must  show  his  warrant  or  will  be  no  defence  to 

action  for 65 

by  delaying  examination  of  ( ri  olnal  may  become  liable,  &c 77 

though  arrest  legal,  may  become  liable  for,  when  combine  to  extort.  59 

or  by  detaining  prisoner  to  a  futxure  day,  &c 59 

detaining  prisoner  to  a  justice's  warrant  more  than  twelve  hours 

before  trial 1050 

FALSE  RETURN, 

(See  RETURN  OF  PROCESS.) 

FEES, 

sheriffs,  coroners  and  constables  entitled  to  compensation  for  all 

services 1141,  1177 

unless  prohibited  from  taking  fees  in  particular  case 1141 

in  what  cases  not  entitled  to  any 1141,  1162 

not  to  receive  any  but  such  as  are  allowed  by  law 1142 

nor  to  demand  them  imtil  services  are  rendered 1142 

unless  authorized  by  law,  to  demand  payment  first        1141,  1177 

one  guilty  thereof,  liable  to  indictment,  &c 1142 

duty  of  court  to  charge  grand  jury,  &c.,  as  to  illegal  fees 1142 

the  prohibition  extends  to  civil  and  criminal  cases 1142 

action  will  lie  against  sheriffs  for  extortion  of  deputy,  but  not 

indictment -l"^ 

taxation  of  fees  conclusive  against  action  for  extortion 1142,  1163 

if  fee  is  fixed  by  law,  cannot  maintain  action  for  extra  compen 

sation 1143 

but  if  no  fee  is  fixed,  may  recover  reasonable  compen- 

sation 1144,1124,1177 

return  to  process  evidence  of  service,  &c 45,  824 

officer  arresting  one  may  receive  a  reward  offered  therefor,  if  he 
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does  not  hold  the  process 1144 

how  county  charges  to  be  verified 1155,  1150 

Of  Constables  : 

in  criminal  cases,  same  as  sheriffs 1154,  1105 

in  Herkimer  county. 117f< 

in  Richmond  county 1179 

for  attending  court  on  summons  of  sheriff 1180 

is  entitled  to  pay  though  a  deputy 1180 

and  does  not  render  any  service  as  constable 1180 

is  sufficient  that  he  is  summoned  and  ready  to  act 1180 

how  paid  therefor 1180 

transporting  paupers  to  county  poor  house 1180 

ia  civil  cases 1187 

entitled  to  poundage  on  execution  though  merely  levies 1177 

otherwise  if  execution  is  settled  before  levy 1177 

in  special  proceedings 1182 

affidavit  necessary  to  entitle  to  travel  fees,  when 1183 

Op  Cobonbrs: 

as  peace  officers  and  for  taking  charge  of  wrecks,  and  for  service 

where  the  sheriff  Is  a  party,  same  as  sheriffs 1173 

for  confining  sherilf  in  any  house 1173 

for  holding  inquests 1174,  1175 

but  before  supervisors  audit,  to  be  furnished  with  statement  of 

property  found  on  deceased  persons 1175 

compensation  therefor 1176 

Of  Sheriffs  : 

1.  For  services  rendered  the  state : 

where  sherifi  renders  service  for  state,  to  be  paid  by  treasurer,  &c.  1145 

to  pay  for  transporting  prisoners 1146 

rate  of  compensation 1147 

all  convicts  to  be  taken  at  once 114S 

for  reporting  convictions  to  secretary 1149 

for  arresting  fugitives  from  justice 1150 

when  fugitive  is  from  another  state,  fees  to  be  paid  by  such  state.  11.50 

executing  warrant  to  remove  intruders  from  public  lands 1151 

serving  comj)troller's  notifications 1152 

for  serving  subpoena,  &c 1153 

2.  For  services  rendered  the  county  : 

criminal  fees  to  be  charged  to  county  when 1124 

when  to  town 1154 

what  are  county  charges 1154 

county  and  town  charges  to  be  verified  before  audited 1055,  105(i 

how  verified  in  Oneida  county 1157 

in  cases  of  false  pretence  when  county  charge  in  Herkimer  county.  1 1 58 

attending  on  drawing  grand  jury 1 1 59 

for  recorder's  court  in  Oswego  and  Rensselaer  counties.  115^1 

summoning  grand  jurors 1159,  1160 

in  New  York  but  to  be  paid  in  certain  cases , 1156 

summoning  constables  to  attend  court 1159 

no  deputy  to  be  summoned  to  attend 1159 
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attendance  on  certain  courts 1  ]  59 

of  sheriff  of  Rensseiaer  county  in  certain  cases , 1 159 

Kings  county 1159 

statement  of  prisoners  for  district  attorney  and  court 1151) 

returning  precept  and  jury  lists 1 15y 

support  of  prisoners  in  jail II59 

turnkey  fees 1  IjO 

in  New  Yorli II59 

of  slieriff  Albany  county  in  certain  cases ; 1159 

removing  convicts  to  house  of  refuge II59 

conveying  prisoners  to  penitentiary Hgg 

serving  criminal  process 1159 

serving  subpoenas ligg 

moneys  necessarily  expended  by  sheriffs,  etc 1159 

for  services  in  criminal  cases  w^here  no  compensation  is  provided,  1150 
for  any  service  wliich  may  be  rendered  by  a  constable,  same  com- 
pensation    1159 

giving  notice  of  election II59 

3.  For  summoning  jurors  : 

for  summoning  grand,  petit  and  special  jurors 1160 

4.  In  civil  actions : 

to  whom  sheriff  may  look  for  his  fees 1161 

when  must  serve  process  for  poor  persons 1161 

entitled  to  a  reasonable  compensation  where  no  fee  fixed 1142, 1161 

items  of  fees 1161 

5.  On  executions  : 

fees  to  be  collected  on  execution 1162 

but  not  after  execution  settled 1162 

jinless  collusion,  and  plaintiff,  and  attorney  are  responsible 1162 

entitled  to  but  one  advertising  fee 1162 

but  entitled  to  travel  fees,  etc.,  on  all  executions  in  his  hands 1162 

if  executions  are  issued  to  several  counties  and  levy  made  in  all, 

plaintiff  bound  to  pay  fees 1162 

so  if  execution  is  settled  after  levy,  sheriff  entitled  to  full  fees. . .  1162 

whether  property  would  pay  or  not 1162 

so  if  levy  is  made  and  execution  set  aside  as  irregular 1162 

so  where  plaintiff  directs  a  levy  on  specific  property  and  after- 
wards orders  its  release 1162 

so  on  arrest  on  ca.  sa 1162 

even  where  whole  proceedings  are  irregular 1162 

otherwise  if  defendant  is  exempt  from  arrest 1162 

and  if  he  arrests  on  one,  and  detains  on  another,  entitled  to  fees 

on  both 1162 

when  entitled  to  extra  compensation 1162 

cannot  charge  expense  of  selling  goods 1162 

if  any  party  desires  auctioneer,  they  must  pay 1162 

when  sheriff  to  have  his  fees  taxed 1163 

if  taxed,  is  answer  to  action  for  extortion 1163 

items  of  charges 1164 

on  sale  of  premises  under  decree  1165 
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in  city  of  New  Torlt 1166 

sheriff  may  cliarge  auctioneers 

fees  to  purchaser 1166 

in  other  cases 1167,  1169,  1170 

on  writs  of  possessions  and  of  restitution,  &c 1167 

fees  as  turnlcey,  &c ^ 1168 

for  keeping  United  States  prisoners 1169 

collecting  military  fines . .  1168 

6.  On  attachments  against  foreign  corporations,  &c. : 

items  of  fees 1170 

7.  On  writs  of  habeas  corpus,  &c. : 

items  of  fees , 1171 

8.  In  other  cases : 

items  of  fees 1172 

for  any  services  which  may  be  rendered  by  a  constable,  same  fees,  1172 

FELONS, 

may  be  arrested  at  any  time  or  place,  without  warrant 48,  61,  970 

where  a  felony  is  committed  in  view,  every  one  required  to  arrest,  49 
probable  suspicion  of  who  offender  is,  will  justify  arrest  by  an 

officer  49 

if  another  charge  one  with  a  felony  and   desire  officer  to  arrest, 

will  justify  officer  49 

even  private  persons  may  break  open  doors  to  arrest 63 

and  an  officer  may,  where  he  has  reasonable  suspicion  63 

when  they  break  into  a  house  of  a  third  person  without  warrant, 

it  is  at  risk  of  finding  felon  there 63 

otherwise  where  the  officer  acts  bona  fide  under  a  regular  warrant,  63,  64 
but  before  breaking  doors  notice    of  object  of  coming  must  be 

given 63,  64 

if,  when  felon  resists,  any  of  the  resisters  are  killed,  will  be  justi- 
fiable homicide 64 

and  if  officer  is  killed  will  be  murder 64 

killing  felon,  where  he  flies,  &c.,  when  justifiable 69,  940 

when,  in  resisting  commission  of  a  felony 940 

cannot  be  let  to  bail  in  different  county  from  which  warrant  is- 
sued    74 

when  one  charged  with  felony,  to  be  delivered  up  as  a  fugitive. .  82 

when  may  be  demanded  as   a  fugitive 82 

FEMALES, 

(See    BASTARDY,      PROCEEDINGS     IN  CASES     OF.) 

males  and  females  not  to  be  confined  in  same  room,  except  hus- 
band and  wife 226, 578 

when  one  sentenced  to  death  is  pregnant 273,  274 

(See  EXECUTION  op  sentence.) 

when  exempt  from  arrest  in  civil  actions 298,  307,  1076 

when  if  married,  neither  she  nor  husband  to  be  arrested 298 

not  to  be  imprisoned  on  justices'  executions 1066 

married  women  cannot  be  bailed 33t 

execution  agaist  married  women 406 

married  women  cannot  be  arrested  for  costs 298 
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FIERI  FACIAS, 

(See  EXECUTION.) 

(See  SAiES  ON  executions.) 

(See  SALES  OF  personal,  peopebtt.) 

(See  SALE  op  eeal  estate.) 

FINES, 

imposed  by  courts  of  sessions,  to  whom  paid 148 

when  order  to  show  cause,  to  be  t,ervp(l  on  defaulting  juror 696 

how  served,  and  when  and  where  returned 696 

when  fine  imposed,  duty  of  county  clerk 697 

district  attorney  to  issue  process  for  collection  of 698 

contents  of  process ggg  ggg 

proceedings  of  sheriff  on  such  process 7O0 

process  of  commissioner  of  jurors  of  New  York,  how  executed  . .  701 

officer  collecting  fines  to  make  report 702 

when    and    how   process   for  collection    of  military  fines,   exe- 

^■iiteil 759,  760,  761 

no  property  exempt  from  levy 759 

fees  on  collection  of  military  fines 760 

military  warrant  may  be  renewed 759 

penalty  for  neglect  to  pay  over  money  collected  on 759 

officer  collecting  fines  to  file  bond 762 

fines  imposed  on  defaulting  witnesses,  how  collected 194,  196 

under  highway  laws 1123 

(See  EXECUTION  of  process  of  judicial  officers.) 
FIRES, 

duties   of  sheriffs,   deputy  sheriffs  and  coroners  to  investigate 

origin  of  fires 124 

on  being  required,  must  hold  inquest 124 

jury  to  inspect  premises  and  hear  testimony 124 

and  must  execute  inquisition  124 

when  officer  may  arrest  person  accused 124 

testimony  and  inquisition  to  be  returned  to  court 124 

compensation  of  officer 124 

provisions  not  to  apply  to  the  city  of  New  Tork,  Brooklyn  or 

Buffalo 124 

F£REMEN, 

when  exempt  from  serving  on  juries 176 

FIXTURES, 

are  not  subject  to  levy  as  goods  and  chattels,  where  put  up  by  the 

owner  of  the  land 451,  458,  478 

but  may  be  where  put  up  by  a  tenant 460 

what  are  fixtures 454,  456,  457,  458 

what  are  not  fixtures 455,  458 

whether  rolling  stock  of  railroad 459 

(See  peksonal  pkopbbty  subject  to  levy.) 

FORCIBLE  ENTRY  AND  DETAINER, 

what  officers  authorized  to  take  cognizance  of 682 

precept,  when  to  be  issued  and  how  served 683 

jurors,  how  summoned,  &c 684 

how  notice  of  issuing  precept  served 685 

how  process  for  delivering  possession  executed 686 

50 
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FORCIBLE  ENTRY  AND  DETAINER,  {eontlnued.)  section. 

when  court  may  award  restitution  on  certiorari 687 

FOREIGN  JURY, 

(See  junoRS  in  spbciai^  casks.) 

FRANCHISE, 

of  a  turnpilce  or  planlc  road  may  be  sold  on  execution 451 

FRAUD, 

election  frauds  to  be  reported,  &c 126 

in  drawing  jurors,  how  punished 16.3 

fraudulent  sales,  void  as  against  executions,  &c 464 

in  regard  to  wrecks,  how  punished 753-7^0 

FREEHOLDER, 

sheriff's  sureties,  to  be  freeholders 2 

surety  on  arrest  under  order,  to  be  freeholders  or  householders. . .  334 

so  of  surety  on  claim  and  delivery  of  personal  property 362 

jurors  to  be  freeholders,  or  to  have  certain  personal  property 173 

appraisal  of  property  attached  to  be  made  by  sheriff,  with 

assistance  of  two  disinterested  freeholders 374 

one  committed  on  justice's  execution,  to  be  discharged  if  not 

a  freeholder,  when 583 

persons  appointed  to  determine  salvage,  &c. ,  to  be  freeholders 746 

jurors  to  be  freeholders,  in  case  of  encroachments  on  highway 1125,  1126 

draining  swamps ll.SO 

FUGITIVES  F'ROM  JUSTICE, 

from  other  states,  to  be  delivered  up 82 

proceedings  for,  where  one  flees  from  this  state 83 

certified  copy  of  indictment  to  be  presented  governor 83 

if  not  indicted,  affidavits 84 

if  taken  before  inferior  magistrate,  to  be  certified 84 

when  governor  to  grant  requisition So 

person  to  be  designated  to  receive  prisoner 86 

governor  also  delivers  him  separate  warrant 86 

and  should  be  furnished  with  bench  warrant 86 

agent  presents  requisition,  ifec,  to  governor,  to  whom  addressed. .  87 

if  sufficient,  &p. ,  he  issues  warrants  for  arrest ST 

duty  of  officer  under  the  warrant 88 

duty  when  issued  by  governor  of  this  state 88 

agent  empowered  to  bring  prisoner  from  where  he  fled 89 

penalty  for  resisting,  &c 89 

when  prisoner  brought  here,  where  to  be  taken 89 

costs  and  expenses,  by  whom  paid 90 

magistrate  may  issue  warrant  for  arrest  of  fugitive  from  another 

state  found  here 91 

and  may  commit  him  to  jail 91 

when  to  be  discharged,  if  not  demanded 91 

magistrate  to  report  to  sessions 91 

power  of  court  thereoTi 91 

governor  may  issue  warrant  for  arrest  of 54 

a. 

GAMING, 

forbidden  at  place  of  assemhlajje  for  religious  worship 92 
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GAMING,  (continued.)  section. 

on  day  of  militia  parade j^^I 

election i  j  h 

fourth  of  July i-ii 

sheriffs,  &c.,  to  destroy  apparatus,  &c m 

penalty  for  certain  acts j^j^j   jj2 

allowing  room,  itc. ,  to  be  used j jy 

boat jj^ 

inviting,  &c. ,  another  to  game jl5 

warrant  against  gambler,  how  executed jjg 

how  property  seized  and  disposed  of 216 

when  to  be  destroyed ;£ jg 

when  delivered  over  to  party Ug 

warrant  against  gaming  apparatus,  how  executed 117 

sheriffs,  &c.,  to  inform  against  violators  of  law,  &c 118 

neglect  declared  a  misdemeanor Ug 

GOODS  AJSD  CHATTELS, 

(See  LEVY,  PEESONAL  PEOPEKTY  SUBJECT  TO.) 

everything  of  a  tangible  nature,  except  choses  in  action,  are 451 

fixtures,  when  owned  by  a  tenant,  are 453  4go 

so  is  all  produce,  growing  or  gathered 45I 

but  not  grass  or  fruit  not  cut  or  gathered,  unless  belonging  to 

tenant    45^^ 

but  when  grass  and  trees  become  severed  in  law,  are 451 

a  chattel  mortgage  not  a  severance  till  forfeiture 451 

the  estate  of  a  tenant  at  will,  is  a  chattel  Interest 498 

but  not  liable  to  be  sold  as  such  on  execution 498  1081 

choses  in  action  are  not 452 

bank  shares,  or  shares  in  a  public  library,  are  not 452 

nor  promissory  notes,  &c 452 

GOVERNOR, 

sheriffs  may  resign  to 9 

may  declare  the  office  of  sheriff  vacant  in  certain  cases 10 

and  remove  him  on  charges 10 

but  must  first  serve  a  copy,  and  allow  opportunity  to  be  heard. . .  10 

may  take  testimony  on  charges  against  sheriff 10 

or  may  appoint  a  commissioner  for  that  purpose 10 

when  to  appoint  a  person  to  discharge  duties  of  sheriff 12 

may  remove  him  at  pleasure  and  appoint  another 12 

when  to  issue  proclamation  for  special  election  of  sheriff 12 

may  issue  warrant  for  arrest  of  fugitives  from  justice 54 

when  to  issue  requisition  for 82-91 

may  authorize  guard  for  jails  when 217 

may  declare  county  in  state  of  insurrection,  &c 37 

when  to  order  sheriff  to  remove  intruders  from  state  lands 710 

coroners  may  resign  to 90.5 

when  may  be  removed  by 905 

vacancy  in  office  to  be  filled  by 909 

when  may  order  special  election  for  coroner 910 

GRAND  JTTRT, 

(See  DKAWIXfi   AND   STTMMON-ING  JTTEOES.) 

to  be  charged  as  to  exaction  of  illegal  fees 1142 
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GUARD,  SECTION. 

when  guard  may  be  organized  for  jails 217,  218 

H. 

HABEAS  CORPUS  AND  CERTIORARI,  WRITS  OF, 

who  may  prosecute  writs  of 275,  279,  294,  618 

attorney-general,  or  district  attorney,  to  bring  up  prisoner  for  sen- 
tence   275 

a  prisoner  who  brings  error,  may  be  discharged  on  bail 279 

a  soldier,  when  arrested,  etc 294 

who  may,  and  who  not,  in  other  cases 618 

penalty  for  refusing  copy  process  by  which  one  is  held 29,  619 

by  whom  writs  granted 275,  279,  294,  620 

when  and  where  returnable 621 

when  must  be  before  oyer  and  terminer 230,  621 

form  and  contents  of  writ 622,  623 

how  to  be  sealed 622 

where  returnable 622 

how  indorsed  with  certificate  6t  allowance 622 

not  to  be  disobeyed  for  defect  of  form 623 

to  be  served  by  an  elector 624 

officers  not  botmd  to  obey,  unless  fees  are  paid 624 

nor  unless  bond  is  given  against  escape  and  for  fees 624 

penalty  and  condition  of  bond 624 

bond  and  payment  of  fees,  not  necessary  by  attorney-general  or 

district  attorney 624 

how  writ  of  habeas  corpus  served 625 

who  to  obey  writ,  and  how 626 

what  will  be  an  escape 626 

return  to  the  warrant 627 

what  return  will  be  deemed  defective 628 

when  should  be  made  by  old  and  new  sheriff 628 

a  return  imports  verity,  and  need  not  be  supported  till  impeached  628 

when  it  may  be  amended 628 

where  party  sick,  return  must  be  verified '. 629 

how  prisoner  detained  until  decision 624,  630 

plaintiff's  attorney  to  be  notified  before  discharge 631 

if  in  criminal  case,  district  attorney 631,  635 

when  prisoner  to  be  remanded 633 

when  to  be  discharged 632,  634,  635 

when  not 635 

if  officer  has  no  jurisdiction,  discharge  void,  and  sheriff  should 

not  obey 632 

if  detained  on  criminal  charge,  may  be  let  to  bail,  or  remanded. .  636 

instead  of  habeas  corpus,  certiorari  may  be  issued 6:17 

when  party  may  be  let  to  bail 638 

on  refusal  to  obey  writ,  may  be  attached 63!) 

and  so  may  be  attached  for  false  return 630 

how  and  wlipn  to  be  committed  therefore 630 

precept  may  be  issued 640 

power  of  officer  on  attachment  and  precept 640 

discharge  may  be  enforced  by  attachment 641 
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SECTION. 

HABEAS  CORPUS  AND  CERTIORARI,  WRITS  OF,  (continued.) 

penalty  for  disobeying 641 

wben  warrant  may  be  issued  to  bring  up  party 642 

one  discharged,  not  to  be  imprisoned  again 643 

misdemeanor  to  commit  knowingly 644 

remove  prisoner  to  avoii!  service  of  habeas  corpus.  645 
not  liable  to  civil  action,  for  allowing  one  to  go  at  large  on  habeas 

corpus 646 

one  in   confinement  may  be   brought  up,   to  be  punished  for 

contempt 647,  808 

when  insolvent  in  contempt,  not  to  be  discharged  on 678 

HABEAS  CORPUS  AD  TESTIFICANDUM, 

every  court  of  record  may  issue,  to  bring  up  prisoner  to  testify. .  201 

but  not  when  under  sentence  of  felony 201 

and  judges  of  supreme  court,  &  c. ,  returnable  before  any  com't,  &c.  201 

or  returnable  before  a  justice  of  the  peace 201 

and  by  a  referee  or  commissioner,  to  inquire  concerning  one  on 

whose  life  an  estate  depends 201 

when  it  may  be  issued  to  bring  up  one  in  a  criminal  case 202 

fees  to  be  paid  and  bond  given,  before  officer  required  to  return 

writ 203 

but  not  when  issued  on  behalf  of  attorney  general  or  district 

attorney 203 

duty  of  officer  on  whom  writ  is  served 204,  20.5 

when  prisoner  to  be  remanded 206 

courts  may  order  up  prisoners  without  writ 207 

HABITUAL  DRUNKARDS, 

(See  CONSTABLES,  DUTIES   OF,  IN  SPKCIAl  CASES.) 

HOMESTEAD, 

(See   SALE  OF  EEAL   ESTATE.) 

HOUSE, 

(.See  DOORS,  BREAKING  OPEN.) 

HOUSEHOLDER, 

who  is  a  householder * '^ 

certain  property,  exempt  from  levy  when  owned  by 475,  476 

surety  on  arrest  tmder  order  to  be 334 

so  of  surety  on  claim  and  delivery  of  personal  property 363 

surety  to  sheriff  in  case  of  attachment  against  foreign  corpora- 
tion, to  be •^^'^ 

sureties  for  the  limits  must  be  householders  of  the  county 588 

HUSBAND  AND  WIFE, 

may  be  confined  in  same  room  in  jail 226,  578 

when  neither  husband  nor  wife  can  be  arrested 298 

when  goods  of  wife  may  be  sold  on  execution  against  husband. .  442 

I. 

IDLE  AND  TRUANT  CHILDREN, 

(See  CONSTABLES,  IDLE   AND  TRUANT  CHILDBBN.) 

IMPRISONMENT  IN  CIVIL  CASES, 

duty  of  jailer  when  one  committed  in  civil  case 57b 

not  to  suffer  prisoner  to  go  at  large _'" 

how  prisoners  to  be  confined 
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IMPRISONMENT  IX  CIVIL  CASES,  {continued.)  section. 

to  be  maintained  at  tlieir  own  expense 579 

jailer  not  to  receive  anything  for,  &c 579 

penalty  for    violating  statute    concerning   manner    of   keeping 

prisoners 580 

to  keep  United  States'  prisoners,  and  how  answerable  therefor;  .  581 
when  insolvent  discharged,  to  be  released  without  detention  for 

fees 582 

when  and  how  prisoner  on  justice's  execution,  discharged 583 

if  such  prisoner  is  a  freeholder,  to  remain  in  jail  till  debt  paid ....  583 

when  prisoner  to  be  charged  in  execution 584 

how  and  when  to  be  assigned  to  new  sheriff 6 

if  on  limits  and  not  assigned,  when  may  go  at  large 7 

when  and  how  prisoners  may  be  dolivored  over 7 

one  discharged  on  habeas  corpus,  not  to  be  recommitted 643 

how  and  when  sheriff  to  be  confined 639,  982-984 

when  prisoners  confined  at  suit  of  sheriff 986,  991 

IMPRISONMENT  IN  CRIMINAL  CASES, 

who  to  be  confined  in  county  jails 223 

keeper  to  see  that  he  has  authority  to  receive 224 

to  keep  daily  record  of  commitments  and  discharges 225 

how  prisoners  to  be  kept 226-229 

when  not  to  be  removed  by  habeas  corpus 230 

court  may  order  prisoner  up  without  habeas  corpus 207,  231 

when  prisoner  discharged,  if  no  bill  found 232 

to  be  released  without  payment  of  fees 233 

United  States'  prisoners  to  be  confined  in  jails 234,  235 

imprisonment  of  disorderly  persons,  and  persons  confined  for  want 

of  sureties,  &c 236 

reports  to  be  made  to  courts 237 

disorderly  persons  to  be  employed  2.S8 

lunatics,  how  confined 239 

how  father  and  mother  of  bastards 240-242 

one  committed  under  non-imprisonment  act 661 

how,  under  proceedings  supplementary  to  execution 249,  259,  606 

none  to  be  committed  for  costs,  except  attorneys,  &c 796 

apprentices,  how  and  when 243 

how,  for  violation  of  excise  law 244 

laws  concerning  fisheries 244 

laws  concerning  manufacture  of  salt 245,  246 

trespassers  on  state  lands,    ifec 247 

when  for  committing  waste   248 

when  for  contemii'   249,  2.")6,  675,  814,  816,  817 

when  for  contempt,  nov  to  be  liiscliarged 2.")7 

when  may  be  discharged 258,  259 

when  sheriffs  committed  for  contempts 639 

when  prisoner  escapes,  to  be  pursued 260 

when  let  to  bail,  jailer  to  discharge 261 

reports  of  prisoners  in  jail,  to  be  made  to  courts 160,  262 

sentence  of  death  to  be  executed  within  prison  walls,  &c 276 

when  one  sentenced  to  jail,  keeper  to  execute  sentence 263,  264 
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IMPlUSOiYMENT  IN  CRIMINAL  CASES,  (continued.)  section. 

not  to  recommit  one  discharged  on  habeas  corpus 643 

INDEMNITY, 

(See  BONDS  OP  indemnity  and  undektakings.) 

INDICTMENT, 

after  indictment  no  place  a  sanctuary  to  party 64 

copy  of  to  be  certified  to  governor  on  application  for  requisition. .  83 

no  officer  to  disclose  finding  of 159 

when  prisoner  to  be  discharged  if  none  found 232 

when  and  how  prisoners  let  to  bail  before 128 

when  after 128,  129 

rCfPANT, 

cannot  hold  the  office  of  sheriff 2 

nor  under  sheriff,  nor  deputy 14 

nor  coroner 902 

nor  constable 1004 

but  an  officer  cannot  defend  a  trespass  on  ground  that  he  is  an 

infant 1138 

one  cannot  be  hail 334 

summons,  how  served  on  one  under  fourteen 350 

but  if  over  fourteen,  same  as  on  an  adult 650 

sheriff  may  refuse  bid  of  infant 485 

(See  CONSTABLES,    IDLE   AND  TKUANT  CHILDKEN.) 

INJtJNCTION, 

(See   STAY  OP   PROCEEDDTGS.) 

INQUIKT, 

(See  WKIT   OF  INQUIKY.) 

INSANE, 

when  one  may  be  arrested 1108-1112 

how  to  be  confined  in  jail 239 

not  with  one  committed  for  crime 226 

penalty  for  confining  in  other  manner,  &c 239,  1112 

proceedings  when  one  sentenced  to  death  becomes  insane 271,  272,  274 

when  one  becomes  insane  to  be  sent  to  asylum 220,  221,  605 

how  lunatic  served  with  summons 350 

sheriff  to  execute  process  for  jury  to  try  insanity,  &c 678 

duty  thereon ^  *  ° 

officers,  &c.,  of  asylum  exempt  from  serving  as  jurors 178 

idiots,  &c.,  cannot  he  bail 334 

INSOLVENT, 

when  and  how  jurors  summoned  in  case  of ""3 

warrant  to  compel  attendance  of  debtor 6''* 

if  refuses  to  answer,  to  be  committed "'5 

how  confined 252, 675 

what  warrant  of  committal  to  contain 252, 675 

not  to  be  discharged  under  habeas  corpus,  &c 252, 676 

penalty  for  suffering  escape  of 252,  677 

when  one  discharged  under  insolvent  law 

goods  of  insolvent  when  exempt  from  levy ■*71 

INSURANCE, 

sheriffs  may  insure  jails  of  the  county 

sheriffs  are  not  insurers  of  goods  levied  on *^ 


792  INDEX. 

aacJTio'i. 
INSUKANCE,  (continued.) 

but  he  may  insure  goods  seized  against  loss  by  fire 371 

INTEMPERANCE, 

duties  of  sheriffs,  deputies  and  constables  in  preventing  and  pun- 
ishing for 123 

INTEREST, 

to  be  collected  on  execution,  up  to  time  of  payment 425 

sheriffs  not  bound  to  pay,  for  detaining  till  return  day 425 

nor  if  money  is  stayed  by  injunction,  &e 425 

nor  will  defendant  be  liable 425 

but  will  be  liable  to  pay  interest  if  he  retains  the  money  after  the 

return  of  the  execution 4:^.j 

what  to  be  paid  on  redemption 518,  527,  529 

when  interest  not  to  be  recovered  against  the  sheriff 87H 

INTERROGATORIES, 

(See  ATTACHMENT  FOK  CONTEMPT.) 

INVENTORY, 

to  be  made  on  seizing  goods  on  attachment 371,  374,  3S6 

when  and  what  to  be  returned 371,  374,  3S6 

making  inventory  of  property  present  under  execution,  a  good 

levy 435 

but  levy  bad,  as  to  property  not  present 435 

but  not  essential  to  levy  that  inventory  should  be  made 435 

though  highly  proper  to  do  so 435 

when  made  and  served  by  constable  under  attachment 1035 

J. 

JAILER, 

not  a  deputy,  nor  officer,  but  servant  of  sheriff 14,  20 

need  not  be  appointed  by  writing,  nor  take  oath 14 

not  prohibited  from  purchasing  at  sheriff's  sale 2,  20,  472 

holds  during  pleasure  of  sheriff 15 

and  gives  such  bond  as  sheriff  may  require 18 

(See  BONDS  OP  tjndeb  shekiff,  deputies  and  jailees.) 

liable  to  sheriff,  though  no  bond  given  20 

penalty  for  certain  misconduct 11 

his  compensation 21 

to  execute  process  of  courts  martial 25,  255 

exempt  from  serving  on  juries 170 

treatment  of  prisoners 212 

when  papers  left  for  prisoner,  when  and  how  to  be  deUvered 219 

(See  IMPRISONMENT  IN  CIVIL  CASES.) 
(See  IMPKISONMENT   IN   CKIMIN-VL  CASES.) 

JAILS, 

shei'iffs,  keepers  of  jails  in  their  counties 25,  208 

in  New  York  keeper  of  debtor's  prison  only 209 

and  so  in  Kings  county 210 

prisoners  on  civil  process  not  to  be  confined  in  Kings  county  jail 

unless  plaintiff  pays  expense 579 

in  Onondaga  county  the  penitentiary  is  county  jail 210 

sheriffs  may  appoint  jailers,  itc 211 

Bible  to  be  kept  in  each  room 213 
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XATTO      /           J.            J\  SECTION. 

JAILS,  {continued.) 

Divine  service  to  be  performed  in 213 

wlio  to  be  confined  in  jail's 208 

penalty  for  refusing  to  receive  prisoner,  &c U 

to  have  sufficient  force  to  prevent  escapes 212 

spirituous  liquors,  not  to  be  sold  in n   214 

when  no  jail,  where  prisoner  to  be  confined 215 

when  more  than  one  jail  in  the  county 216 

when  sheriff  may  remove  prisoners 216 

duty  of  sheriff  when  jail  destroyed,  &c 216 

governor  may  authorize  guard  for,  -H-hen 217 

when  sheriff  may  organize  temporary  guard  for 218 

duty  of  sheriff  when  prisoner  becomes  insane 220,  221 

who  may  be  admitted  to 222 

JAIL,  LIBERTIES  OF, 

what  are 592,  593 

keeper  of  jail  to  exhibit  certified  copy  of  minutes,  fixing,  &c 591 

who  entitled  to 586 

who  not S,  252,  586,  639,  675,  680,  971,  1096 

one  committed  on  ne  exeat,  not  as  of  course 404 

bond  to  be  given  for 588 

keeper  should  see  that  it  is  ample 588 

condition  of  bond  must  conform  to  statute 589,  783 

li  sureties  insufficient,  sheriff  may  commit 590 

and  sm'eties  may  surrender 590 

how  surrender  made 590 

what  will  be  an  escape 592 

rights  of  sheriff  on  escape  592 

good  defence,  that  prisoner  has  returned  to  liberties  before  suit. .  592 

may  allow  prisoner  the  liberties  without  bond 593 

and  if  he  escape,  may  recapture 393 

when  and  how  let  to  bail,  when  jail  of  other  county  is  used 594 

a  bond  for  liberties  after  a  voluntary  escape,  void 608 

but  one  after  a  negligent  escape,  good 782 

when  sheriff  let  to  the  liberties,  on  arrest  by  coroner 983 

when  coroner  commits  another  at  suit  of  sheriff 987,  988,  991 

prisoner  not  assigned  by  old  to  new  sheriff  to  go  at  large 

JOINT  DEBTORS, 

how  execution  indorsed,  executed,  &c.,  when  all  not  served 439,  1077 

JUDGE,  COUNTY, 

to  approve  sheriff's  bond,  (fee,  when  no  county  clerk 

may  compel  old  sheriff  to  deliver  over  process,  <fec 8,  680 

to  take  examination  on  charges  against  sheriffs y..  10 

may  issue  warrants  for  crime,  <fec 54,  79,  97,  119 

and  order  disturbers  of  religious  meetings  into  custody 93 

duties  on  arrest  of  one  disguised,  &c 110 

duties  imder  laws  against  gaming HI 

to  prevent  racmg 

when  may  let  to  bail , 127.  '29,  638 

when  may  commit  for  contempt 187,  L'ni,  -JK 

service  of  summons  of,  in  case  of  contested  election. ...     , 108 

when  to  allow  habeas  corpus,  &c 201,  620 
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.rUDGE,  COUN'TF,  (continued.)  section. 

when  may  authorize  removal  of  prisoners,  etc 210 

the  governor  with  assent  of,  may  autliorize  guard  for  jails 217 

may  ;uitliorize  temporally  guarJ 218 

when  may  order  insane  prisoner  to  asylum 220,  221 

may  visit  jails  at  pleasure  222 

duty  when  prisoner  sentenced  to  death  is  insane 271 

to  be  invited  to  attend  execution 276 

to  sign  certificate  thereof 278 

may  make  order  of  arrest  in  civil  cases 328 

bail  on  arrest  to  justify  before 329 

when  may  order  bail  to  be  exonerated 342 

surety  in  replevin  to  justify  before 360,  362 

may  grant  attachments  against  foreign  corporations,  etc 367,  384,  385 

and  warrants  on  demands  against  ships 395 

duties  and  powers  thereunder 395-400 

miay  grant  writ  of  ne  exeat 401 

and  warrant  under  non-imprisonment  act 659,  663 

and  orders,  etc. ,  under  proceedings  supplementary  to  execution .  664 

sheriffs,  etc.,  to  obey  orders  and  execute  process  of 670-672 

powers  in  case  of  insolvents 673-675 

who  to  execute  precept  of,  in  plank  road  cases 679 

duties  in  cases  of  forcible  entries  and  detainers 682-686 

in  summary  proceedings  to  obtain  possession  of  land 688-694 

in  relation  to  state  lands 720 

in  case  of  wrecks 737-756 

election,  when  to  give  notice  of 763 

to  designate  coroner  to  discharge  duties  of  sheriff,  etc 992-994 

when  to  appoint  another  person 12,  996-998 

JUDGE  OF  THE  SUPREME  COURT, 

(See  JUSTICE  of,  etc.) 
JURORS, 

qualifications  of,  for  courts,  etc '. 173-175 

to  try  sanity  of  one  sentenced  to  death 271 

to  determine  if  female  is  pregnant 273 

in  cases  of  encroachment  on  highways 1125 

to  assess  damages  on  draining  swamps 1082, 1130 

where  must  reside  for  courts  of  record 174 

what  good  cause  of  challenge 167,  652 

what  not 175 

who  exempt  from  serving  on  juries 1'76 

who  excused  in  certain  cases 176 

Dkawiug  for  Coubts  of  Record  : 

sheriff  or  under  sheriff  to  attend  drawing  by  clerk 161 

how  drawing  conducted 162 

penalty  for  any  corrupt  conduct 163 

list  of  persons  drawn  to  be  signed  and  delivered  sheriff 162 

on  payment  of  fees  any  person  to  be  ftu'nished  copy 162 

Summoning  for  Courts  of  Record  : 

how  long  to  be  summoned  before  court 164 

by  whom  to  be  summoned 165 
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JUEOES,  (continued.) 

how  summoned 166 

when  additional  grand  jurors  may  be  summoned 168,  169 

when  talesmen  may  be 169 

duty  of  officer  when  he  selects  jury 172 

new  panels  in  New  York,  how  and  when  summoned 170 

PoE  Courts  of  Spkciax.  Sessions: 

by  whom  and  how  venire  to  be  executed 143 

how  jurors  returned,  drawn 144 

In  Special  Cases: 

1.  To  try  claim  to  personal  property: 

how  summoned 26,  376,  384,  386,  446,  1084 

officer  to  swear  jury  and  witnesses 27,  376,  384,  886,  446,  1084 

the  inquisition 376,  384,  386,  446 

2.  On  appraisal  of  homestead : 

how  summoned  and  their  inquisition 499 

3.  In  case  of  lunacy : 

how  summoned  and  duty  of  sheriff 170,  678 

4.  Zii  case  of  insanity  of  prisoner  : 

how  summoned  and  proceedings  thereon 271 

5.  In  case  of  pregnant  female  prisoner : 

who  may  be  jurors 273 

6.  In  case  of  habitual  drunkards  : 

how  selected 1115 

7.  To  assess  damayes  on  opening  highways  : 

how  selected  and  summoned 1124 

8.  In  case  of  encroachments  upon  highways  : 

their  qualifications,  and  how  summoned 1026,  1028 

9.  In  case  of  draining  swamps  : 

their  qualifications,  and  how  summoned 1130,  1131 

10.  In  plank  road  cases  : 

time  and  manner  of  siunmoning 679 

11.  In  cases  of  summary  proceedings  to  obtain  possession  of  land : 

how  selected  and  summoned 692,  693 

12.  In  cases  of  forcible  entry  and  detainer  . 

their  qualifications  and  how  summoned 683,  684,  685 

13.  Foreign  jury: 

how  ordered  and  summoned ^ '  1 

to  assess  damages  on  opening  highways,  how  summoned 1124 

JUSTICE  OF  SUPREME  COURT. 

may  compel  delivery  of  process,  &c.,  to  new  sheriff S,  680 

when  may  issue  warrants  for  arrest  for  crime .54,  79,  97,  119 

may  order  disturbers  of  religious  meetings  into  custody 93 

duty  when  disguised  persons  brought  before 

duty  in  regard  to  violations  of  law  against  gaming 

to  prevent  racing j27 

may  let  to  bail  in  all  cases ^^^ 

may  visit  jails  at  pleasure ; 

duty  in  case  prisoner  sentenced  to  death  becomes  msane 271 

to  be  invited  to  attend  the  execution,  &c 367   3P4  "SS 

attachments  may  be  issued  by '•     ■  " 
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JUSTICE  OF  SUPREME  COURT,  (contmued.)  section. 

and  warrants  on  demands  against  ships, 395 

may  grant  writs  of  ne  exeat 401 

sureties  on  arrest  on  ne  exeat  may  surrender  principal  before 40.j,  406 

may  grant  writs  of  habeas   corpus,  &c 201,  620 

when  to  issue  warrant  under  non-imprisonment  act 659 

orders,  &c.,  under  proceedings  supplementary  to  the  execution.  664-666 

duties  of  slieriffs  on  executing  process  issued  by 670-672 

duties  in    case  of  forcible  entry  and  detainer 682-686 

JUSTICES  OF  THE  PEACE, 

(See  THE   SEVEKAL,   TITLES  CONCEJJNING  CEIMISTAI,   PBOCEEMNGS,  AJSD    AT.sn 
CONSTABLES.) 

when  may  hold  inquest  in  case  of  death 912 


L. 

'LAKD, 

(See  SALE  OF  EEAL  ESTATE.) 

(See  EEDEMPTiojsr.) 

(See  SALE   OP   BBAL  ESTATE   UNDER  DECREES.) 

(See   STATE   LANDS.) 

(See   SUMMAEY  PBOCEEDINfeS   TO   OBTAJK  POSSESSION  OF.) 

(See  CONSTABLES,    DUTIES  IN   SPECIAL  PEOCEEDINGS.) 

LEASE, 

interest  of  lessor  of  personal  property  may  be  sold  on  execution,  461 

and  lands  held  by  lease 497 

when  lands  so  held  may,  and  when  they  may  not,  be  redeemed. . .  504,  508 
LEVY, 

what  is  a  levy 431 

when  must  be  made 419 

when  goods  of  debtor  bound  from  delivery  of  execution  to  sheriff  413 

the  execution  first  delivered  has  the  preference 413 

same  rule  between  executions  from  U.  S.  and  State  courts 415 

but  a  levy  and  sale  on  a  junior  execution  valid 414,  442,  490 

but  proceeds  must  be  applied  on  oldest  execution 414,   442 

if  not,  sheriff  liable  to  the  plaintiff 442 

otherwise  if  return  day  of  first  had  passed  before  levy 442 

executions  received  at  same  time,  how  paid 442 

justice's  execution  does  not  bind  goods  until  levy 1080 

except  where  second  execution  comes  to  same  constable's  hands. .  1080 

time  of  levy  determines  the  priorities  of  justice's  executions 1080 

except  in  case  of  proceedings  by  attachment  when  the  lien  con- 
tinues till  levy 1080 

when  justice's   execution  vrill   have  preference   over  one  from 

court  of  record 415 

duties  and  responsibilities  of  officer  making  levy 432 

officer  should  see  that  execution  is  regiUar  on  its  face 434 

what  will  be  a  valid  levy 435-437 

what  not 435-437 

no  levy  on  property  of  corporation  of  city  of  New  York  until 

notice  be  given,  *c 435 

on  execution  against  one  partner,  sheriff  may  seize   the  goods  of 

the  Arm,  but  he  can  only  sell  the  defendant's  interest 438 
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LEVT,  {continued.) 

right  of  purchaser  in  such  case 438 

how  execution  levied  where  some  of  several  joint  debtors  not 

served  with  summons 439  442 

when  sheriff  may  release  levy 446 

when  property  may  be  levied  on  after  released 44I 

effect  of  a  levy 440  443 

not  a  satisfaction,  unless  defendant  has  lost  his  property 440,  443 

a  valid  levy  under  one  execution  is  sufficient  for  all  others  in 

sheriff's  hands  while  he  holds  the  property 413,  442 

property  how  disposed  of  when  levied  on 443 

rights  of  officers  in  entering  dwellings,  &c 444 

(See  DOGES,    BREAKING  OPEST.) 

right  as  to  remaining  on  defendant' s  premises 445 

when  growing  crops  are  levied  on  and  sold 445 

proceedings  when  claim  is  made  to  property 446,  447 

liability  of  sheriff  for  property  levied  on 436,  443,  447 

levy  necessary  to  vest  property  in  sheriff 449 

if  goods  are  debtor's  and  levy  valid,  they  are  in  custody  of  law 

and  exempt  from  levy  by  other  officer 449 

if  levy  invalid,  officer  acquires  no  right , 449 

and  owner  may  retake  them  peacefully 449 

all  the  defendant's  goods  must  be  first  sold  before  sale  of  lands. .  450 
Peesonax,  Propbbty  Subject  to  : 

everything  of  a  tangible  nature 451 

gold  and  silver  coin 451 

bills,  &c.,  of  corporations 451 

but  money  must  be  in  possession  of  defendant 451 

not  money  in  hand  of  his  attorney  or  banker  or  of  the  sheriff 

on  an  execution  in  his  favor 451 

the  franchise  of  a  plank  road  or  turnpike 451 

all  produce  raised  by  annual  labor,  whether  growing  or  gathered,  451 

but  not  fruit  or  grass,  until  severed 451 

whiskey  made  of  defendant's  com  wrongfully  taken  by  another,  451 

the  subscription  list  of  a  newspaper 451 

fixtures 452,  455,  460 

goods  pledged 461 

leased ™1 

mortgaged  where  debtor  has  right  of  possession 462,  463 

fraudulently  sold 464 

where  goods  are  replevied  and  party  dies  may  be  again  levied  on.  465 

when  goods  in  custody  of  the  law  may  be  levied  on 466 

levy  may  be  made  though  another  holds  lien  on  goods 467-469 

What  not  Subject  to  : 

choses  in  action 452 

books  of  account,  &c 452 

private  papers •  452 

property  mortgaged  unless  debtor  has  right  of  possession 452 

goods  fraudulently  purchased  by  debtor 452 

eoods  purchased,  but  title  not  to  pass  till  paid  for 452 

Ixtures  ^^^'  ^^^'  457,458,4.59,473 

goods  in  the  custody  of  the  law 449,  466,  479 
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LEVr,  {roiiliiiued.)  section. 
Pkhsonai.  PnoPEKTY  Exempt  fkom,  on  Execution. 

the  goods  of  an  ambassador,  &c 292,  470 

and  of  a  bankrupt  and  insolvent 47X 

goods  in  custody  of  the  law 466,  472 

iixtures,  when  exempt 453-459 

what  exempt  by  Kevised  Statutes 47-5 

by  exemption  law  of  1842 470 

by  other  statutes 477 

by  the  common  law 478 

exemption  is  a  personal  privilege '479 

and  it  may  be  waived,  except  when  judgment  is  for  liquor 479 

no  property  exempt  on  process  for  a  fine 668,  1123 

none  exempt  on  military  warrant .  759 

LIBEKTIES  OF  THE  JAIL. 

(See  JAIL,  LIBBETIES   OF.) 

LIEN. 

attachment  not  lien  on  goods  or  lands,  till  levied 370 

executions  from  cotu^s  of  record  are,  on  goods  from  delivery 813-815 

but  levy  necessary  to  perfect 431,  449 

no  levy  necessary  on  lands 500 

priority  of  liens  of  executions  on  goods  lost  by  becoming  dormant  815 
a  lien  of  judgment  on  attachment  dates  from  execution  of  attach- 
ment   394,  497 

of  the  lien  of  judgment  on  lands 497,  507 

when  surplus  moneys,  lien  attaches  as  on  the  lands  sold , 507 

goods  pledged,  cannot  be  sold  unless  lien  is  paid 461 

nor  if  they  are  mortgaged,  in  certain  cases „ 462,  463 

liens  in  other  cases 467-469 

(See  mechanic's  lien.) 

LUNATIC. 

(See  INSAITB.) 

MARRIED  WOMEN, 

(See  FEMALES.) 

MARSHALS, 

for  duties  of, 

(See  CONSBEVATOES  OF  THE  PHAGE.) 

(See  AFFRAYS  AND  EIOTS.) 
(See  AERBST  IN  CEIMINAL  CASES.) 

(See  couETS  of  spbcial  sessions.) 

(See  DISTUEBANCE  OF  RELIGIOUS  MEETINGS,  &C.) 

MILITARY, 

who  exempt  from  serving  on  jury 176 

who  and  when  exempt  from  arrest 294,  758 

uniform,  &c.,  exempt  from  levy  and  sale 758 

when  sheriff  may  call  out,  in  aid  of  his  authority 36,  37,  348,  757 

Military  Code,  nuTiES  of  Sheriffs,  and  Constables,  undee  : 
sheriffs,  jailers  and  constables  to  execute  process  of  courts  mar- 
tial   255 

courts  martial  may  commit  for  contempt 255 

warrant  of  commitment  to  whom  directed 255 
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MILITARY,  (continued.) 

what  warrant  shall  dh'eot ,  255 

when  sheriff  may  call  out  military 36,  38,  48,  757 

duty  of  commanding  officer  when  called  out 757 

penalty  for  refusing  to  obey  sheriff 757 

warrant  of  court  martial  for  collection  of  fines 759 

duty  of  sheriff  under  warrant 759 

neglect  or  refusal  to  serve,  subjects  sheriff,  &c.,  to  fine 759 

fees  on  executing  warrant  for  collection  of  fines 75f 

penalty  for  refusing  or  neglecting  to   perform  any  duty  under 

Military  Code 761 

sheriffs  and  constables  to  give  bond  for  discharge  of  duties 762 

MONET, 

sheriff  may  receive  current  bank  bills,  in  all    ases 489,  531 

but  bank  check  not  payment    on  redemption,   unless    money 

received  before  time  expires f 31 

foreign  coin  may  be  received,  when 531 

and  the  party  in  interest  may  authorize  the  taking  of  anything 

else  on  redemption 531 

gold  and  silver,  bank  bills,  &c. ,  may  be  attached .■369,  384,  385 

and  levied  on  under  execution 451 

current  coin  not  to  be  sold,  but  returned  as  so  much  collected. . .  493 

MOKTGAGE, 

(See   CHATTEL  MOKTSAGE.) 

when  a  judgment  ceases  to  be  a  lien  as  against 497 

a  mortgage,  for  the  purchase  money,  takes  precedence  of  an  older 

judgment 497 

lands  mortgaged,  may  be  sold  on  execution,  when 498 

one  acquiring  title  under  a  foreclosure,  is  a  grantee  entitled  to 

redeem 515 

but  a  mortgaged  is  not,  he  can  only  redeem  as  a  creditor 515 

when  mortgagee  may  redeem 520,  523,  524 

sheriff's  sale  and  deed,  cuts  off  Uen  of  all  junior  mortgages,  &c....  525 

a  mortgage  Is  merged  in  foreclosure,  and  cannot  redeem  under  it.  525 
and  a  judgment  for  the  deficiency,  not  a  lien  on  the  mortgaged 

premises 

proof  necessary,  to  entitle  mortgagee  to  redeem 534 

certificate  of  redemption 541 


510 


401 


N. 

KE  EXEAT, 

by  whom  writ  of,  to  be  allowed 

to  whom  directed  and  how  executed 402 

what  bond  may  be  taken  on  arrest 403 

if  defendant  fail  to  give,  to  be  committed 404 

sureties  may  surrender  principal,  and  be  discharged,  when 405 

when  sheriff  may  take  another  bond,  and  form 406 

TSTEGLIGENT  ESCAPE, 

(See  ESCAPES.) 

NONIMPRISONMENT  ACT,  WARRANT  UNDER,  ^^ 

by  whom  allowed "    ' 

void,  if  issued  before  summons  served °^ 
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SECTION. 

XONIMPRISONMENT  ACT,  WARRANT  UNDER,  {continued.) 

though  officer  may  exefiite  if  it  does  not  show  that  fact  on  its 

face 659 

powers  and  duties  of  officer  under  warrant 661 

what  will  be  an  escape 661 

when  prisoner  committed,  and  how  confined 6t!2 

when  search  warrant  may  issue 663 

NOTICE  OF  SALE, 

no  sale  under  execution  to  be  made  without 484,  494 

penalty  for  taking  down,  &c 484 

what  notice  should  contain 494 

notice  of  sale  of  real  estate 501,  502 

notice  of  sales  under  decrees 552,  553 

in  case  of  wrecks 738,  751 

of  distress  724,  729 

by  a  constable,  under  a  justice's  execution 1085 

O. 
OATH, 

sheriffs  to  take  and  file  oath  of  office 3 

under  sheriffs  and  deputies 14 

coroners 904 

constables  1011 

oaths  may  be  administered  by  sheriffs,  when 27,  142 

by  coroners,  when 27,  124,  953,  955 

by  constables,  when 27,  124 

by  under  sneriffs  and  deputies,  when. .  27,  124 
OFFICIAL  BOOKS  AND  PAPERS, 

(See  DELIVBBY  OF  BOOKS  AND  PAPERS.) 

OFFICE,  SHERIFF'S 

(See  shbed-f's  office.) 

P. 

PARTNERSHIP  PROPERTY, 

may  be  seized  on  attachment  against  one  partner 369 

and  may  be  levied  on  and  sold  imder  execution  against  one 438 

PAWNED  GOODS, 

may  be  levied  on  and  sold  as  against  the  owner,  subject  to  the 

lien 46,  461 

search  warrant  for,  how  executed 1132,  1133 

PEACE  WAKRAXTS, 

form  of  warrant,  and  by  whom  issued 97 

how  and  when  and  where  executed 98 

when  surety  required,  and  when  committed 99 

contents  of  warrant  of  commitment 99,  236 

when  magistrate  may  require  sureties  for  breach  of  peace  com- 
mitted in  his  presence 101 

when  one  committed  under  may  be  discharged 100,  130 

PENALTIES,  PROCESS  IN  ACTIONS  FOR, 

how  indorsed,  else  void 667 

when  served,  and  how  executed  and  returned 668,  1088,  1119,  1123 

PHYSIC  IAN, 

jail  physician  may  pennit  spirituous  liquors  to  be  brought  into 

jail 214 
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PHTSICIAN,  (continued.)  section. 
prisoners  may  be  removed  in  case  of  disease,  when  he  certifies, 

etc 216 

when  female  convict  pregnant,  jury  of  six  physicians  to  be  called.  273 

horse  and  wagon  of,  exempt  from  levy 476 

what  manslaughter  in 928  936 

coroner  to  subpoena  sm'gcon  or  physician 952 

coroner  may  cause  post  mortem  examination  by 957 

justice  of  peace  acting  as  coroner,  to  associate  with  him  a  regu- 
larly licensed  physician 912 

PLEDGED  GOODS, 

subject  to  sale  on  execution 461 

POSSESSION,  WKIT  OF, 

(See  WRIT  OF  POSSESSION.) 

POSTPONEMENT, 

(See  ADJOURNMENT  AND  POSTPONEMENT.) 

POWER  OF  THE  COUNTY, 

when  officer  may  command  the  assistance  of  others 

36,  37,  48,  76,  108,  265,  331,  402,  573,  640,  719 

penalty  for  refusing 36 

but  all  assist  at  their  peril 36 

for  if  the  officer  has  no  power  to  do  the  act,  all  are  trespassers. .  36 

compensation  of 36 

when  military  of  other  counties  may  be  ordered  out 37,  38 

penalty  for  refusing  to  obey 38 

when  officer  may  command  assistance  in  another  county 76,  265 

when,  in  arresting  disguised  persons 108 

when  conveying  prisoner  to  state  prison 265 

on  arrest  on  order 331 

on  arrest  on  ne  exeat. .   402 

on  execution  of  writ  of  possession 573 

on  attachment  against  one  who  disobeys  habeas  corpus 640 

on  execution  of  order  of  governor,  for  removal  of  persons  from 

state  lands 719 

PRIZE  FIGHTING, 

all  prize  fighting  prohibited 120,  121 

what  magistrates  to  issue  warrants 120 

officer  may  call  in  aid  civil  power  of  county 120 

party  arrested  to  be  taken  before  magistrate  who  issued  warrant.  120 

all  duels  prohibited 121 

magistrate  may  issue  warrant 121 

bail  may  be  required  on  arrest 121 

duty  of  sheriff,  etc.,  where  they  suspect  any  such  offenses 121 

PROCEEDINGS  >SUPPLEMENTARY  TO  THE  EXECUTION, 

order,  how  served 664,  665 

when  warrant  for  arrest  made  and  how  served 666 

prisoner,  when  committed,  and  how  confined 666 

PROCESS,  EXECUTION  OF, 

sheriffs  are  required  to  execute  all  criminal  process ^ 

but  constables  and  marshals  execute  venires  of  special  sessions . .  95,  143 

sheriffs  execute  all  civil  process  from  courts  of  record 26,  280 

and  constables  civil  process  from  justices'  courts 1002 

51 
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SECTION. 

PKOOESS,  EXECUTION  OF,  (continued.) 

slieriffs  must    not    only  execute,   but  they  must  make  return 

thereof 28, 39 

(See    EETUBN  OF  PHOCBSS.) 

penalty  for  refusing  to  serve  or  return 11 

and  liable  also  to  the  party  aggrieved 28,  39,  40 

to  give  party  deliveriug,  a  minute  thereof,  on  payment  of  fees ...  29 

and  to  defendant,  a  copy  without  charge 29 

misdemeanor  to  act  without  process,  &o 30 

when  process  may  be  served 31-34 

may  be  in  the  day  or  night 31 

but  no  search  warrant  at  night,  unless  it  authorize 31 

when  process  may  be  served  on  Sunday 32 

when  not  on  Sunday 33 

when  service  excused,  by  stay  of  proceedings 35 

(See    STAY  OP  PROCEEDINGS.) 

when  may  call  out  power  of  the  county 

(See  POWER  OF  the  county.) 

process  void  on  its  face,  should  not  be  served 53,56,282 

when  regular  on  its  face,  though  void,  may  be 56,283 

but  officer  not  bound  to 284 

and  may  cease  when  he  learns  that  fact 284 

but  must  serve  process  not  void,  though  irregular 285 

distinction  between  void  and  irregular  process 56,  282,  283 

In  Civil  Cases  : 

powers,  duties   and  liabilities  on 280 

what  not  to  be  served  on  election  day 34,  302 

if  it  does  not  require  arrest,  &c. ,  immaterial  if  void 281 

otherwise,  should  not  be  excuted  if  void  on  its  face 282 

what  is  void  process 56,  282,  283 

may  execute  void  process,  if  not  so  on  its  face 284 

but  the  officer  is  not  bound  to 284 

and  if  he  has  begun  to  execute,  may  stop  on  learning  the  fact . . .  284 
though  void  process  will  protect  officer,  will  not  give  right    of 

action  against  another 286 

bound  to  execute  process  merely  voidable 285 

when  civil  process  to  be  executed 287 

where  may  execute  civil  process 288 

how  served  when  party  is  in  custody 68,  304 

PKOCLAMATION, 

when  vacancy  in  office  of  sheriff,  governor  to  issue,  for  election. .  12 

coroner 910 

governor  may  by,  declare  county  in  state  of  insurrection 37 

sheriff  to  make  and  publish  of,  for  oyer  and  tenniner 157 

Q. 

QUALIFICATIONS, 

of  sheriffs 2 

persons  appointed  by  governor  to  possess  same  as  sheriffs 12 

under  sheriffs  and  deputies  to  possess  same  as  sheriffs 2,  14 

butt  oherwise  of  jailers 14,  20 
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QTJALIFICA.TIONS,  {continued.)  section. 

oi  coroners , 902 

of  constables 1004 

Of  jurors, 

(See  JUBOBS.) 

of  sureties  to  sheriff's  bond 3 

of  bail,  on  arrest  under  order 333 

under  claim  and  delivery  of  personal  property 357,  362 

of  surety  to  bond  of  indenmity  on  attacbment 377,  393 

of  bail  for  the  liroits 588 

of  person  to  serve  habeas  corpus 624 

R. 

KACING, 

prohibited  within  two  miles  of  place  of  assemblage  for  religious 

worship ^^ 

officers  to  attend  and  prevent  racing,  when 119 

warrants  may  be  issued  for  apprehension,  &c 119 

RECEIPTOR  AND  RECEIPT, 

(See  BONDS   TAKEN   IN   PBOCEEDINGS.) 

when  may  take  receipt  for  property  levied  on 420,  436,  443,  782 

condition  of  receipt 420,  443,  782 

ought  not  to  provide  for  anything  beyond  sheriff's  liability 782,  828 

constable  may  take,  on  attaching  or  levying  on  property 1036,  1084 

when  on  levy,  must  demand  property  within  life  of  execution. . .  1084 

rights  of  officer  as  to  property  receipted 443,  828 

rights  of  party  giving  receipt 438,  443,  828,  1084 

REDEMPTION, 

duty  of  sheriff  on ^1* 

when  debtor  and  grantees,  &c.,  may  redeem 515 

when  may  redeem  a  part ^1^ 

when  an  undivided  share 

when  and  how  to  be  made  by  debtor,  &o 518 

to  whom  money  paid,  &c  ° 

if  debtor,  &c. ,  fails  to  redeem,  creditors  may 5^0 

when  may  redeem  a  part ^'- 

when  other  creditors  may  redeem  from  first f^ 

may  redeem  more  than  once 522,  o26 

origin  1  purchaser  may  redeem,  when &^'^ 

when  the  plaintiff  in  the  execution 5-^*5.  ozb 

but  not  under  judgment  on  which  ,  remises  were  sold &^o 

effect  of  sale  on  right  to  redeem ^ 

when  a  judgment  ceases  to  be  a  lien ^^  IZ 

'.'.'..' 520 

527 
what  must  be  paid  on  redeemmg • •  •  • 

who  entitled  to  deed  when  judgments  are  of  same  date s- 

what  second  creditor  must  pay ^^^^ 

to  whom  to  be  paid ^'^^ 

when  paid  to  officer _' 

what  money  may  be  received » 

sheriff  not  bound  to  make  computation o--'- 


when  a  senior  creditor  may  redeem 
what  judgment  may  redeem  under. 
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REDEMPTION,  (continued.)  section. 

but  if  he  does  and  misleads  party,  whopays  too  little,  redemption 

will  be  good 532 

otherwise,  if  party  commits  the  error  himself 532 

and  payment  of  the  deficiency  after  the  expiration  of  the  fifteen 

months,  will  be  too  late 532,  537 

opposite  party  not  bound  to  furnish  information 532 

all  that  is  required  is,  that  he  do  not  mislead 532 

proof  of  right  to  redeem,  to  be  left  with  officer 533 

payments  and  evidence  of  right  to  be  left  with  same  person 536 

rigl^t  to  redeem  becomes  fixed  at  expiration  of  fifteen  months. . . .  537 

and  if  full  payment  not  made,  and  papers  furnished,  right  gone ..  537 

oificer  no  right  to  waive  any  condition 537 

but  a  purchaser  or  creditor  may 537 

but  redemption  invalid  as  to  others 537 

right  to  redeem  not  to  be  defeated  by  paying  lien 538 

but  if  creditor  accepts,  his  lien  is  gone 538 

any  creditor  may  redeem  within  twenty-four  hours  of  last 539 

redemptions  made  on  last  day,  to  be  made  at  sheriffs  office,  and 

to  whom 540 

when  redemption  made  prior  to  last  day,  officer  to  make  certifi- 
cate and  file 541 

and  when  any  redemption  is  made,  to  give  party  certificate 542 

a  purchaser  at  sheriff's  sale  may  make  valid  agreement  to  extend 

time  of  redemption,  &c 543 

and  this  cuts  off  junior  creditors 443 

computation  of  time  of  redemption 544 

when  deed  to  be  executed  and  to  whom 545 

when  sheriff  compelled  to  convey 546 

how  executed,  and  who  to  execute  the  deed 547 

when  court  will  appoint  a  person  to 547 

when  deed  to  bear  date 548 

what  will  not  avoid  the  deed 548 

what  the  deed  conveys 549 

how  actual  possession  acquired 533, 688 

EEMOVAL  FROM  OFFICE, 

governor  may  remove  sheriffs,  when 10 

may  remove  coroners 905 

may  remove  person  appointed  in  the  place  of  sheriff  without  cause,  12 

sheriffs  may  remove  deputies,  &c 15 

constables  may  be  removed  by  justices,  when 1018 

REPORTS, 

keeper  of  jail  to  present  to  oyer  and  terminer  and  sessions,  cal- 
endar of  prisoners 158 

also,  to  report  to  sessions  disorderly  persons,  <S;c 158 

to  report  convictions  in  criminal  courts  to  secretary  of  state 160 

to  make  report  of  sales  under  decree  of  foreclosm-e, 557 

partition 539 

RESIGNATION, 

sheriffs  may  resign  to  the  governor 9 

coroners 905 

under  sheriff,  deputies,  cfcc. ,  to  the  sheriff 15 
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SECTION. 

RESIGNATION,  (continued.) 

their  resignation  need  not  be  under  seal 15 

when  tendered,  sheriff  must  accept 15 

after  resignation,  they  can  do  no  act  to  bind  the  sheriff,  or  others.  15,  17 

and  their  sureties  cease  to  be  liable 15 

resignation  of  sheriff  vacates  offices  of  all  imder  officers,  but 

under  sheriff 15 

constables  resign  to  three  justices  of  the  town 1018 

EESISTEES, 

power  and  duty  of  sheriff,  &c. ,  where  resistance  offered 36 

when  military  may  be  called  out  in  aid  of  the  officer 37,  38,  48,  757 

EETURN  OF  PROCESS, 

what  is  a  return 28,  39 

sheriff  may  make,  though  service  rendered  by  deputy 39 

but  in  general,  party  serving  to  make  return 39 

unless  deputy  dead,  or  has  gone  out  of  office 39 

when  sheriff  or  deputy  may  make,  after  expiration  of  office 39 

when  process  is  "  returnable  process,"  certificate  sufficient 39 

but  must  be  on  oath,  in  case  of  citation  to  take  proof  of  a  will....  39 

to  writ  on  habeas  corpus  when  party  is  sick.  39 

when  party  is  concealed 39 

and  to  precept  for  summoning  jury  in  plank- 
road  case 39 

how  return  signed 39 

to  be  indorsed  on  warrant 39 

but  if  long,  may  be  on  schedule,  &c 39 

what  return  shall  contain 39 

when  and  where  process  to  be  returned 39 

penalty  for  neglect jO 

proceedings  to  compel 4" 

criminal  process,  where  returned *1 

if  magistrate  absent,  return  must  show  that  fact 72 

what  return  to  be  made  to  precept  of  district  attorney 157 

process  in  action  for  a  penalty,  where  returned 668 

civil  process,  where  returned *2 

return  to  subpoena 1^2,  289 

when  to  be  returned 

order  of  arrest  to  be  returned  when,  and  to  whom  rfrfS 

when  affidavits  to  be  filed  with  the  clerk  of  the  court 346 

return  to  be  made  of  service  of  summons 349,  3o3 

how  made  where  party  conceals  himself ...  289,  d5i 

return  of  proceedings  under  claim  to  property,  when  to  be  filed  36. 

inventory  and  appraisal  under  attachment 374,  382,  384,  o85 

return  to  warrant  on  demand  agamst  ships VA;  .no  I97 

when  and  where  execution  returnable 407,  409,  427 

return  of  nulla  bona ^^^ 

returns  in  particular  cases ■ 

when  return  of  nulla  bona  may  be  made 4^^ 

return  to  writ  of  habeas  corpus • .  •  - d( 

order  served  on  a  defaulting  juror,  when  and  where  returned ....  696 

precept  of  district  attorney  for  collection  of  fines 700 

precept  of  commissioners  of  jurors  in  New  York 701 
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KETUKN  OF  PROCESS,  [continued.) 

return  of  attachments  for  contempts 810 

writ  of  inquiry 655 

ad  quod  damnum 657 

for  re  am  in  other  special  cases, 

(See  UNDEK  THE  PABTICULAB  TITLES.) 

amending 43 

when  may  be  amended 43 

when  the  court  will  allow  amendment 43 

a  return  of  regular  service,  conclusive  in  the  action,  when 44 

when  return  prima  facie  evidence 45 

when  conclusive  upon  the  sheriff  and  others 46 

when  the  return  no  evidence 45 

False  Return  : 

sheriff,  when  liable  for  false  return 861,  862 

defence  insuchactions 862 

sheriffs  are  liable  to  the  party  aggrieved  for  a  false  return 19 

the  sheriff  is  liable  for  the  false  return  of  deputy 19 

and  the  deputy  is  liable  to  him 19 

but  not  directly  to  the  party  injured 19 

a  return  claimed  to  be  false,  is  prima  facie  evidence  of  its  truth,  45 
and  the  sheriff  may  contradict  it  when  he  brings  an  action  against 

a  deputy  for  damages  lie  has  paid  in  consequence  thereof 45,  46 

when  a  return  will  not  be  set  aside  as  false  on  affidavits 429 

in  actions  for,  what  must  be  shown 861 

what  may  be  shown  in  defence 862 

constables  liable  in  same  cases  as  sheriffs 1138 

officers  may  be  attached  for,  to  habeas  corpus 639 

REWARDS, 

sheriff  not  authorized  to  offer  reward  and  bind  the  county 25 

penalty  for  accepting  reward  for  neglect  of  duty,  &c 11,  907,  1021 

officer  may  receive  a  reward  for  an  arrest,  &c.,  if  he  does  not  hold 

the  process 1144 

RIOTS, 

(See  AFPEATS  AND  BIOTS.) 
S. 

SALES  UNDER  EXECUTIONS, 

sales  to  be  at  public  auction 481 

auctioner  may  be  employed  to  call  off 481 

but  property  can  only  be  struck  off  by  officer , 481 

by  whom  auctioneer  to  be  paid 481 

may  be  on  any  day  except  Sunday,  even  on  election   day 483 

sale  must  be  between  hours  of  nine  in  the  morning  and  setting 

Sim 484 

if  all  cannot  be  sold  before  sundown,  must  postpone  to  next  day.  482 

how  postponement  made —  482 

property,  how  sold 483,  494 

real  and  personal  cannot  be  sold  in  one  parcel  483 

sale  when  property  is  mortgaged 494 

how  much  may  be  sold  483 

if  he  sells  more,  action  will  lie = .  483 
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SECTION. 

SALES  UNDER  EXECUTIONS,  {continued.) 

no  sale  can  be  made  unless  notice  given 484 

penalty  for  taking  down  notice 484 

but  will  not  affect  bona  flde  purchaser 484 

if  purchaser  refuses  to  pay,  sheriff  may  maintain  action  for  pur- 
chase money 487 

officer  has  reasonable  discretion  about  postponing 488 

not  to  sell  if  he  cannot  get  reasonable  price 488 

not  bound  to  obey  attorney  in  this  respect 488 

officer  is  bound   to   collect  the   debt,  but  not  to  sacrifice  the 

property 488 

may  return  that  he  has  goods  on  hand  for  want  of  bidders 488 

and  may  wait  till  served  with  writ  of  venditioni  exponas 488 

may  receive  current  bank  bills  on  sale 488 

if  sheriff  sell  without  authority,  nothing  passes 490 

but  a  sale  on  a  junior  execution  will  be  valid 442, 490 

either  party  may  bid  on  sale  on  execution 485 

and  one  defendant  may  bid  on  sale  of  co-defendant's  property. . .  485 

a  corporator  may  purchase  corporate  property  for  his  benefit. ...  485 
when  plaintiff  purchases,  and  there  is  no  controversy  as  to  right 

to  the  money,  is  not  required  to  pay  unless  surplus 448, 485 

but  if  dispute,  sheriff  may  refuse  his  bid,  or  to  deliver  property 

unless  he  will  pay ^^^'  ^^ 

if  no  controversy,  sheriff  may  deliver  the  property  to  the  plaintiff  485 

and  if  judgment  is  reversed  will  not  be  liable  for  proceeds 448,  485 

sheriff  may  refuse  bid  of  an  infant ^^'  ^- 

and  of  irresponsible  person ^ 

no  officer  to  purchase  property  on  sale 2,  486 

but  jailers  and  turnkeys  not  prohibited 2, 486 

and  a  deputy  interested  in  an  execution  may  bid   on  sale  by  an- 

otherdeputy ■  ■ 

a  bid  may  be  withdrawn  before  property  actually  struck  off 4»T 

but  sheriff  has  no  right  to  allow  party  to  withdraw  after  struck 

off •.•   • ■•• 

when  sale  of  partnership  property  on  execution  agamst  one  de- 

.      ,      ,                                                                         4oo 

fendant ,„ 

a  sale  only  passes  defendant's  title 

when  may  sell  and  when  not,  goods  mortgaged 4W^^.  ooo 

if  defendant  has  no  interest  in  goods  or  lands,  purchaser  acqmres-  ^^ 

none ■    lli." 

when  goods  of  a  stranger  are  sold,  action  may  be  agamst  the 


deputy  or  sheriff,  or  purchaser, 
but  a  sale  of  real  estate  gives  no  right  of  action 


490 
490 
when  sTle  is' valTd," purchaser  acquires  all  rights  of  defendant.     .  431 

has  right  to  remain  on  premises  long  enough  to  remove  property    ^^  ^^^ 

if  gro^g  crops,  may  go  on  la-nd  and  take  care  of  them. 445, 4C1 

if  goods  pledged  or  mortgaged,  purchaser  acquires  rights  of  owner  49] 

if  property  is  owned  by  defendant  and  others,  may  deliver  entire  ^^^ 

If  jud^ent  or  execution  is  Void  or'set  aside,  party  has  restitution  491 

if  before  sale,  of  the  property,  if  after  the  money 
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SALES  UNDER  EXECUTIONS,    (contirMed.) 

rights  of  parties  where  judgment  is  recovered  in  case  of  absent 

defendant 491 

whether  the  sale  within  the  statute  of  frauds 492 

SALE  OF  PERSONAL  PROPERTi", 

sheriff  must  sell  all  goods  and  chattels,  except  gold  and  silver 493 

though  he  levy  on  but  one  execution,  may  sell  on  all  in  his 

hands 442 

but  not  if  he  does  not  advertise  on  them 442 

sale  may  be  before  or  after  return  day 493 

even  after  sheriff  has  gone  out  of  office,  if  levy  made  before 493 

notice  of  time  and  place  must  first  be  given 484,  494 

notice  how  given 494 

time  of  giving  notice,  how  computed 494 

what  notice  should  state 494 

when  sale  should  be  had 482,  494 

notice  how  signed 494 

notice  of  postponement,  how  given 482,  494 

personal  property  must  be  present  at  sale 495 

if  not  all  present,  sale  good  for  that  present 495 

to  be  pointed  out  tobidders  and  sold  in  parcels 495 

but  stranger  no  riglit  to  object  if  it  is  not  so  sold 495 

how  pledged  or  mortgaged  property  sold 495 

officer  not  required  to  sell  by  retail 495 

but  in  such  parcels  as  will  best  suit  purchasers 495 

and  if  will  sell  for  most  that  way,    may  be  sold  altogether 495 

but  whatever  is  sold  must  be  sold  separately 495 

sale  of  a  part  of  the  sheep  in  a  flock,  or  part  of  hay  in  a  stack 

void 495 

when  goods  are  sold,  exact  account  should  be  kept 496 

when  bill  of  sale  should  be  made 496 

SALE  OF  REAL  ESTATE, 

when  and  what  real  estate  may  be  sold  on  execution 497,  498 

what  exempt 499 

proceedings  where  homestead  is  appraised - .  499 

no  levy  on  land  necessary,  giving  notice  sufficient 500 

advertising  real  estate 501 

if  sold  without  notice,  &c. ,   liable  to  penalty 505 

though  sale  will  be  valid 484 

lands,  how  described 502 

how  sold,  in  parcels 503 

if  officer  sells  more  than  sufficient,  sale  will  be  set  aside 503 

the  interests  of  several  defendants  held  in  common  to  be  sold 

together :  503 

on  sale,  officer  to  make  and  file  certificate  thereof 504 

neglect  to  file  will  not  render  sale  void 504 

certificate  may  be  amended 504 

though  proceedings  are  irregular,  title  will  pass 506 

title  not  affected  by  sheriff's  return 506 

surplus  moneys  how  disposed  of 507 

if  premises  leasehold,  deed  to  be  given  if  not  five  years  luiex- 

pired  term 504,  508 
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SALE  OF  REAIj  ESTATE,  (continued.)  section. 

if  otherwise,  defendant  lias  riglit  of  possession  for  fifteen  months  508 

but  tliis  right  may  be  acqviired  by  creditor's  bill,  etc 508 

how  defendant  may  enjoy  premises 508 

proceedings  when  defendant  commits  waste 504 

when  deed  is  given  it  will  relate  back  to  time  of  sale 510 

what  purchaser  gets  on  sale 511-513 

SALE  OF  REAL  ESTATE  UNDER  DECREE, 

when  sheriffs  may  sell 550 

how  lands  advertised 551 

where  daily  paper  is  published 552 

what  the  notice  should  contain 553 

proceedings  on  sale 554 

how  sale  postponed 555 

when  to  execute  deed 556 

to  make  report  of  sale 557 

in  partition  suits  how  notice  given 558 

reports  of  sales  under  decrees  in  partition 559 

sale  by  sheriff  in  city  of  New  York 551,  558,  560 

SALT,  ARREST  FOR  VIOLATION  OP  LAWS  RELATIVE  TO,  Etc., 

process  may  be  issued  on  Sunday 669 

how  long  party  detained 669 

responsibility  of  sheriff 669 

how  confined  and  what  will  be  an  escape 245,  246 

SEARCHING  PRISONER, 

officer  arresting,  may  search  for  arms 67 

justice  may  cause  prisoners  to  be  searched  for  property  to  apply 

to  their  support 78 

SEARCH  WARRANTS, 

for  official  books  and  papers  withheld,  to  be  served  in  the  day- 
time    8, 681 

who  to  issue  for  stolen  or  embezzled  goods 79 

when  and  how  to  be  executed 31,  80 

what  to  do  witli  property  found 81 

warrant  to  search  for  gaming  apparatus,  etc.,  how  executed 116,  117 

how  and  when  to  issue  to  search  for  child  concealed  among  the 

Shakers 648 

when  debtor  under  non-imprisonment  act  to  be  searched 663 

when  issued  for  public  administrators,  etc 779,  780 

for  goods  pawned 1132, 1133 

SECRETARY  OF  STATE, 

name  of  sheriff  to  be  entered  in  office  of 3 

coroner  to  be  entered,  etc 901 

to  be  admitted  into  jails,  etc 222 

sheriff  to  report  convictions  to 1^0 

SENTENCE,  EXECUTION  OF, 

(See  EXECUTION  or  sentence.) 

SHERIFFS, 

THEin  Election,  Qualifications  and  Entering  upon  theib  Duties: 

their  election  and  term  of  office 

to  be  served  with  notice  of  election,  by  county  clerk 1 
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SHERIFFS,  (continued.)  section. 

when  to  enter  upon  their  duties 1 

how  long  to  discharge  duties  of  office 1 

their  qualiiicatious 2 

can  hold  no  other  oflBce 2 

nor  act  as  solicitor,  &c 2 

nor  be  bail 2,  334 

nor  execute  process  in  suits,  &c.,  in  which  he  is  a  party 2 

coroner  to  execute  in  such  case 2  975 

or  the  court  may  appoint  elisors 2,  976,  977 

but  he  may  serve  process   in  a  cause  in  which  his  deputy  is  a 

party 

and  may  attach  a  witness  in  a  suit  in  which  he  is  a  party 189 

cannot  purchase  property  sold  by  him  on  execution 2,  486 

he  is  ineligible  for  next  three  years 2 

but  this  does  not  apply  to  one  appointed  by  governor 2 

name  to  be  entered  with  secretary  of  state 3 

and  before  he  enters  on  duties  of  his  office  must  take  oath 3 

when  and  where  to  be  taken  and  filed 3 

must  also  execute  a  bond  to  the  people 3,  4 

(See  BONDS,    OFFICIAL.) 

penalty  for  executing  office  without  taking  oath  or  giving  bond 5 

vacates  the  office 5,  9 

when  sheriff  has  qualified,  county  clerk  to  give  certificate 6 

new  sheriff  to  serve  same  on  the  old  6 

whereupon  his  powers  except  in  certain  cases,  cease 6 

and  within  ten  days  must  deliver  over  jails,  &c.,  to  successor 6 

old  sheriff  to  execute  assignment,  &c 6 

what  to  contain , Q. 

to  be  delivered  to  new  sheriff 6 

who  shall  acknowledge  receipt  of  property  on  duplicate 6 

if  office  vacant,  the  person  who  discharges  the  duties  thereof  to 

deliver  over,  &c 6 

rights  and  powers  of  new  sheriff  as  to  prisoners  on  the  limits 6,  7 

(See  rMPBISONMENT  IN   CIVIL  CASES.) 

if  old  sheriff  refuse  to  deliver  possession,  guilty  of  misdemeanor 8 

how  new  sheriff  may  obtain  possession  ......  8 

(see  dblivbbt  of  official  books  and  papers.) 
Resignation  and  Removal  from  Office  : 

may  resign  to  the  governor 9 

when  the  office  will  become  vacant 9 

when  the  governor  may  declare  it  vacant 10 

may  be  removed  by  the  governor  on  charges 10 

what  other  acts  will  forfeit  office 11,  580 

who  to  discharge  duties  during  a  vacancy 12 

Powers  and  Duties  of  Sheriffs  : 

to  appoint  under  sheriffs,  &c 13 

(See  UNDER  sheriffs.) 

(See  DEPUTY  sheriffs.) 

(See  DEPUTY,  special.) 

(See  jailers.) 

sheriff  must  keep  an  office  and  file  n  otice  thereof 23 
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SHEBIFFS,  (cmtimied.)  section. 

where  to  be  kept 23 

during  what  time  to  be  kept  open 23 

notices  to  be  served  therein 23 

if  no  notice  filed  how  papers  may  be  served 23 

they  have  the  custody  of  the  jails  and  may  insure  them 24 

duties  as  conservators  of  the  peace 25 

(See  CONSEKVATOHS  OP  THE  PEACE. ) 

to  execute  all  criminal  process 25 

including  that  of  oyer  and  terminer  of  other  comities 25 

to  serve  subpoena  of  district  attorneys  of  other  counties 25,  178 

are  also  keepers  of  the  jails 25 

and  required  to  execute  all  process  of  courts  martial 25,  255,  759 

in  civil  matters  are  officers  of  every  court  of  record 26,  153 

duties  therein 26,  153-163 

may  execute  certain  writs,  but  can  hold  no  other  court 26 

may  administer  oaths  in  certain  cases 27 

for  duties  of  sheriff. 

(See  THE  DIFFERENT  APPKOPKIATE  TITLES.) 

SHERIFFS,  ACTIONS  AGAINST, 
When  Cbiminally  Liable  : 

misdemeanor  to  execute  office  without  taking  oath,  <&c 5 

allow  another  to  execute  it  for  reward,  &c 11 

but  not  to  allow  a  deputy  to  act  for  a  portion  of  the  fees  of  the 

office 11,21 

misdemeanor  to  refuse  to  deliver  possession  to  successor 8 

violate  statutes   concerning   arrest,   &c.,    on    civil 

process 11,  580 

allow  liquor,  &c.,  to  be  sold  in  jail 11,  214 

act  under  pretence  of  authority 30 

refuse  to  inform  against  violaters  of  laws  against 

gaming 118 

commit  fraud  in  drawing  jurors 163 

insert  defendant's   witnesses   in  subpoena  for  the 

people 197 

allow  insolvent  debtor  to  go  at  large 598 

to  recommit  one  discharged  on  habeas  corpus 644 

transfer  one  entitled  to  habeas  corpus  to  evade,  &c.  645 
refuse    to  pay  over  money   collected    on  military 

warrant "^60 

commit  certain  frauds  concerning  wrecks 753-755 

to  confine  any  lunatic  except  as  provided 1112 

willfully  neglect  any  duty  imposed 848 

penalty  for  willful  and  corrupt  conduct H 

deputy  criminally  liable  in  same  cases  as  sheriffs H 

but  sheriff  not  criminally  liable  for  acts  of  deputy 848 

though  civilly  liable  for  their  acts ^48 

penalty  for  refusing  to  deliver  copy  process 29,  619 

when  liable  for  not  making  return  to  process 39,  40 

penalty  for  refusing  to  execute  process  of  judicial  officers 671 

oppression  in  execution  of  process  indictable 848 

extortion  to  demand  fees  before  services  are  rendered 848 
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SHERIFFS,  ACTIONS  AGAINST,  (continued.) 

but  to  render  sheriff  liable,  lie  must  have  received  them  himself,  848 

when  sheriff  fined  for  act,  court  to  take  into  consideration  in 

inflicting  punishment  on  indictment 848 

When  Civilly  Liable  to  Pahty  Agqkikvbd  : 

for  acts  of  defaults  or  himself  or  deputy 19,  849 

but  if  a  fine  has  been  imposed  and  accepted,  bar  to  an  action 849 

for  refusing  to  discharge  one  on  habeas  corpus 644 

liable  for  refusing  copy  of  process 29,  609 

not  delivering  over  copy  of  process  to  prisoner,  when. .  219 

refusing  to  serve  or  return  process 28,  432,  850,  851,  859 

what  will  excuse  in  such  case 35,  425,  851,  853,  862,  863 

when  liable  to  plaintiff  for  refusal  to  levy,  &c 851 

what  will  excuse  in  such  case 851 

when  for  defective  levy 432 

proof  necessary  in  such  case , 852 

what  may  be  shown  in  defence 853 

when  sheriff  liable  as  bail,  &c 854 

when  for  taking  insufficient  bail 820 

defense  in  such  action 8-!)4 

when,  for  goods  levied  on 835 

what  will  excuse,  and  what  not,  loss 448,  855 

when  liable  to  plaintiff  for  money  collected  on  execution 442,  856 

proof  in  such  case 857 

what  will  be  a  defence 858 

when  liable  for  escape 245,  246,  252,  577,  597,-599,  860,  871,  872 

proof  in  such  case 860 

defense  to  such  action 604,  606,  612,  617 

damages  in  case  of 245,  246,  598-600,  875-879 

when  judgment  against,  will  be  stayed 843 

when  liable  for  false  return 46,  861 

proof  necessary  to  show 46,  801,  866 

defence 432,  862,863,  866 

when,  for  taking  insufficient  bail 820 

when  liable  to  the  defendant. .  ..33,  53,  420,  432,  483,  460,  505,  641,  644,  864 

when  liable  to  third  parties 483,  490,  865 

when  goods  of  a  stranger  are  seized,  who  maybe  sued. 432,  490,  869 

damages 881 

in  defence,  when  necessary  to  show  a  judgment 866,  867 

when  liable  and  when  not,  for  acts  of  deputy 19,  46,  490,  869 

proof  in  such  case 870 

when  action  to  be  brought 871 

when  sued,  has  right  to  retain  his  own  attorney,  though  indem- 
nified    873 

not  entitled  to  double  costs 874 

how  and  when  action  to  be  maintained  on  sheriff's  bond 882 

condition,  &c 883 

liability  of  sureties 884,  SS7,  891,  892 

when  injured  party  may  apply  to  supreme  court  for  leave  to  pros- 
ecute   S05 

order  of  proceedings  inaction 886 

may  be  as  many  actions  as  breaches  of  condition 887-890 
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SECTION, 

SHERIFF,  ACTIONS  AGAINST,  {continued.) 

execution  in  such  case,  how  endorsed 894 

no  execution  against  the  body  until,  &c 895 

judgment  in  such  case,  private  action .  399 

when  judgment  against  relator gOQ 

SHEEIFFS,  ACTIONS  BY, 

when  may  maintain,  for  attached  property,  &c 377,  384,  385 

(See  ATTACHMENTS  AGAINST  FOBEIGN-  COKPOEATIOHS,   &C.) 

when  on  bond  taken  on  ne  exeat 403 

sheriffs,  coroners  and  constables  may  maintain  action  for  fees,  &c.  824 

when  entitled  to  a  reasonable  compensation 824,  ll<t4 

but  not  if  fee  is  fixed 824,  1143 

when  may  maintain  action  against  party  or  attorney 824 

but  if  he  gives  attorney  whole  credit,  cannot  afterwards  look  to  ' 

party 824 

return  to  process,  prima  facie  evidence  of  service 824 

proceedings  when  one  usurps  the  office 8,  825 

when  the  fees  of  the  oflfice  maybe  recovered  in  such  case 825 

when  goods  in  custody  of  the  law,  officer  may  maintain  action  for 

interference  therewith 826 

but  not  if  levy  is  irregular,  &c 827 

for  the  owner  may  retake  them  peacefully  if  he  can 827 

but  may  not  commit  assault  on  the  officer 827 

right  of  action  remains,  though  a  receipt  was  taken  for  the  goods,  828 

when  may  maintain  action  against  the  receiptor 828 

when  receiptor  may  and  may  not  defend 828 

if  the  officer  be  a  constable,  he  must  demand  the  property  in  the 

life  of  the  execution 828 

after  property  released  from  levy,  no  action  can  be  maintained 

against  a  stranger 829 

but  otherwise,  if  such  stranger  has   fraudulently  iaduced  such 

release 829 

indorsement  of  levy,  evidence,  &c.,  when 830 

when  judgment  must  be  shown 830 

measure  of  damages  for  taking  goods,  &c 831 

when  cannot  maintain  action  for  money  paid 832 

after  judgment  for  levy,  &c.,  what  he  may  recover  of  plaintiff. . .  883 

whenmay  reco"^er  of  one  who  escapes 615,  834 

what  defence  to  action  on  prisoner's  bond 835 

when  judgment  conclusive  against  prisoner  and  bail 836 

when  judgment  to  be  rendered  for  sheriff 837 

when  judgment  vacated 837 

measure  of  damages  on  bond  for  the  limits 838 

when  and  by  whom  bond  may  be  assigned 839 

when  judgment  on  bond  for  party 840 

when  assignment  of  bond,  bar  to  action 841 

what  a  defence  in  action  by  assignee 842 

when  stay  of  proceedings  on  judgment  against  sheriff 843 

when  sheriff  may  maintain  action  on  bond  of  indemnity 845 

when  for  a  rescue 827,846 

what  must  be  proved S46 

when  sheriff  arrested,  when  passing  through  other  county,  &c. .  304 
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emaacnu. 
SHERIFFS,  ACTIONS  liT,  (conVnued.) 

when  right  of  action  against  deputy 19,  f<47 

when  he  maj-  recover  against  deputy  before  payment,  and  when 

not 847 

SHERIFFS,  CHARGES  AGAIXSX, 

the  governor  may  remove  sheriff  on  charges 10 

but  must  serve  him  with  copy,  and  allow  opportunity  to  be  heard,  10 

if  sheriff  does  not  admit  their  truth,  to  deny  in  writing 10 

and  serve  same  on  the  governor 10 

the  governor  may  direct  the  district  attorney  to  conduct  examina- 
tion before  county  judge 10 

to  give  accused  eight  days'  notice  of  time  and  place 10 

district  attorney,  or  justice  of  the  peace,  may  issue  subpoenas 10 

!      power  of  cotmty  judge  in  enforcing 10 

duties  of  county  judge 10 

testimony  to  be  delivered  district  attorney,  and  sent  to  governor,  10 

governor  may  take  testimony  on  chiarges 10 

or  appoint  commissioner  for  that  purpose 10 

SHERIFFS  CLERK, 

not  to  act  as  counsellor,  &<; 2 

SHERIFFS  DEED, 

on  sale  of  leasehold  lands,  <fec.,  sheriff  to  execute  deed 504,  508,  545 

when  to  execute  deed  to  purchaser - 545 

may  be  executed  by  the  sheriff  or  deputy,  who  sold 17,  547 

when  by  deputy,  to  be  in  name  of  sheriff 547 

when  no  sheriff  nor  deputy,  another  person  may  be  appointed  to 

execute 547 

no  security  necessary,  when  nothing  to  be  done  but  execute 547 

new  sheriff  may  execute  in  certain  cases 547 

when  to  bear  date 548 

but  relates  back  to  time  of  sale,  &c 548 

what  will  not  affect  deed 548 

sheriff's  deed  only  conveys  legal  title 549 

sheriff  to  sell  and  convey  under  decrees 550 

when  to  execute  deed  on  sale  of  mortgaged  premises 557 

when  on  sale  under  decree  in  petition 556 

SHERIFFS  OFFICE, 

sheriff  to  keep  an  of3ce  2S 

where  to  keep  it 23 

to  file  notice  thereof  with  county  clerk 23 

during  what  times  to  be  kept  open 23 

service  of  notice  may  be  made  therein 23 

if  any  person  present,  must  be  served  on  him 23 

if  no  notice  filed  of  such  office,  service  may  be  made  on  coimty 

clerk  or  deputy  clerk 23 

redemptions  maie  on  last  day,  to  be  made  at  sheriff's  office 54^ 

dut^  of  officer  making  sale  to  attend. 546 

in  his  absence,  to  whom  redemption  may  be  made 546 

SHIPS,  WARRAyTS  OS  BEMAXDS  ACAFS'ST, 

warrant,  when  granted,  and  content^ 395 

how  executed  396 

on  givini  bond,  when  ship  may  be  discharged 397 
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SHIPS,  WARRANTS  ON  DEMANDS  AGAINST,  {continued.)  "'°"°''- 

sale  of  vessel  and  distribution  of  proceeds  398  399 

sheriff  may  be  compelled  to  return  inventory,  &c ".  '400 

SPECIAL  SESSIONS, 

(See  couKTS  op  special  sessions.) 

SPIRITUOUS  LIQUORS, 

wliere  prohibited  to  be  sold , 92 

not  to  be  sold  or  brought  into  any  jail,  &c 214 

may  in  certain  cases,  with  consent  of  physician 214 

violation  of  statute  against  bringing  into  jail,  a  misdemeanor. ..  214 

and  the  sheriff  or  jailer  forfeits  his  office 11,214 

how  prisoners  confined  for  violation  of  excise  law 244 

if  any  part  of  judgment  is  for  intoxicating  liquors,  consent  to 

levy  on  exempt  property,  void 479 

in  no  case  can  sheriff  receive  pay,  &c.,  for  liquors  sold,  &c.,  pris- 
oners    579 


STATUTE  OF  FRAUDS, 

whether  judicial  sale  within , , ..  492 

STATE  LANDS, 

when  governor  may  order  sheriff  to  remove  persons  from 719 

powers  and  duties  of  sheriff  thereon 719 

when  and  how  to  execute  warrant  of  county  judge  for  removal 

of  intruders 720 

commissioners  of  the  land  office  may  require  the  sheriff  to  report 

as  to  trespassers 721 

STAT  OF  PROCEEDINGS, 

when  injunction,  order  of  stay,  &c.,  error  or  appeal  brought,  duty 

of  officer  to  obey 35 

when  appeal,  &c. ,  will  stay 426 

such  stay  does  not  annul  what  has  been  done 35,605 

if  arrest  or  levy  made,  to  be  retained  until  decision •  35 

when  may  perfect  levy  after  stay 35 

what  stay  of  execution  in  civil  case 426 

when  stay  in  criminal  case 135,  279 

when  judgment  against  a  sheriff  will  be  stayed 843 

sheriff  nor  defendant,  not  liable  to  pay  interest  on  moneys  while 

stayed  in  sheriff's  hands •         425 

STOLEN  PROPERTY, 

how  disposed  of 

SUBPCENA,       ^^^^  ^TNESSES,  compelling  attendance  of.) 

/«»»    noNSTABLE'^    COMPELLING   ATTENDANCE    OF  JIIROES    AND  WITNESSES,  &C.) 

fuMMARY  PKOCEEDINGS  TO  OBTAIN  POSSESSION  OF  LAND, 

When  one  may  be  removed  from  premises 6h8 

what  officers  have  cognizance ^^^ 

when  to  issue  summons ^^^ 

summons,  how  served....^ 

who  may  appear  and  defend ^^^ 

when  jury  may  becalled 
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SBOTION. 

SUMMARY  PROCEEDINGS  TO  OBTAIN  POSSESSION,  Etc.,  (continued.) 

magistrate  to  nominate,  and  how  summoned 692 

six  to  be  drawn  and  sworn 693 

to  be  kept  together  until  agree 694 

when  warrant  to  issue  to  put  landlord  in  possession 695 

duty  of  officer  thereunder 695 

SUMMONS,  SERVICE  OF, 

by  whom  served 348 

when  to  be  served , 349 

on  neglect  may  be  proceeded  against 349 

power  of  sheriff  on  making  service  of 350 

may  enter  dwelling  peacefully,  but  not  against  owner's  wishes. . .  3.57 

how  served  on  a  corporation .351,  352 

minor  under  fourteen 351 

lunatic 351 

in  other  cases 3.51 

return  where  the  party  evades  service 351 

how  served  in  such  case  under  order 289,  351 

proof  of  service 289,  .353 

if  service  made  by  sheriff,  proof  may  be  by  certificate 353 

if  by  other  person,  or  by  sheriff  out  of  his  county,  by  affidavit.. . .  353 

or  the  written  admission  of  the  party 353 

what  certificate,  etc. ,  must  state 353 

SUNDAY, 

what  time  is  included  in 33 

arrests  in  criminal  cases  may  be  made  on 32 

in  case  of  breach  of  the  peace 32 

apprehended  breach  of  the  peace , 32 

for  crimes  and  misdemeanors 32 

under  the  statutes  concerning  the  manufacture  of  salt 32,  669 

when  a  religious  meeting  is  disturbed 32,  92 

on  an  attachment  for  criminal  contempt 32 

after  escape,  whether  from  civil  or  criminal  processes. .     .  .32,  33,  137,  609 

and  bail  may  arrest  principal  on  Sunday 137,  609 

but  no  other  process  can  be  executed  on  Sunday 33 

officer  executing  process  on  Sunday  in  other  case,  liable  to  party 

aggrieved ,  33 

if  process  returnable  on  Sunday,  must  be  executed  before 33,  40,  2S5 

process  returnable  on  Sunday,  though  irregular,  will  not  excuse 

•        execution 285 

a  return  of  process  on  Sunday  will  be  void.. 33,  40 

warrant  for  arrest  of  father  of  a  bastard,  cannot  be  executed  on..  33,  1099 

nor  warrant  for  violation  of  city  ordinance 33 

nor  for  non-payment  of  a  penalty,  except  In  cases  provided  by 

law 33 

manslaughter  and  not  mm-der  to  kill  officer  in  making  illegal  ar- 
rest on  that  day 33 

attachment  against  a  defaulting  witness  cannot  be  served  on 184 

nor  to  enforce  any  civil  remedy 805 

divine  service  to  be  performed  in  jail  each  Sunday,  if  room,  etc . .  213 

prisoners  in  jail  to  be  kept  at  work  each  day,  except 229 

it  last  day  for  redemption  is  Sunday,  premises  must  be  redeemed 

before 544 
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SECTION. 

SUNDAY,  {continued.) 

writ  of  inquiry  not  to  be  executed  on 651 

but  if  jury  retire  on  Saturday  night,  may  bring  in  verdict  on. . . .  651 

SITRPLUS  MONEYS, 

plaintiff  not  bound  to  pay  bid,  unless  surplus 418 

when  surplus  moneys  on  sale  on  execution 50V 

when  and  what  to  do  wi'/n  soi-plus  on  foreclosure 556 

SURRENDER  IN  EXONERATION  OF  BAIL, 

(See   BAIL,  EIGHTS  OP.) 

SURROGATES,  PROCESS  ISSUED  BY, 

what  process  may  be  issued  by  surrogate 764 

when  by  surrogate  of  one  county  to  sheriff,  &c.,  of  another. .  ..26,  765,  804 

wher  attachment  to  be  made  returnable 766 

ofl&cers  to  whom  process  is  delivered  to  serve  same 26,  767 

how  disobedience  to  process  punished 768 

citation  to  attend  probate  of  will,  how  served  and  proof  thereof. .  769 

citation  how  served  in  other  cases 770-774 

proof  of  service  of  same 774 

when  surrogates  of  New  York  may  issue  subpoena,  &c 775 

who  to  issue  in  case  of  his  absence 776 

subpoena  how  served 777 

party  how  proceeded  against  for  disobeying 777 

when  may  issue  search  warrant  for  goods  of  intestate 779 

proceedings  thereon 779 

when  county  treasurer  may  in  other  counties 780 

SWEARING,  PROPANE, 

one  committed  for,  how  confined 226 

T. 

TAXATION  OF  FEES, 

when  sheriff  must  have  his  fees  taxed 1163 

when  taxation  required,  fees  cannot  be  collected  until  taxed. . . .  1163 

when  fees  taxed,  it  is  an  answer  to  action  for  extortion 1142,  1163 

TAXES,  COLLECTION  OF, 

county  treasurer  may  issue  warrant  against  delinquent  tax  collect- 
ors to  sheriff 703 

form  of  warrant 703 

duty  of  sheriff  under  warrant 704 

sheriff  to  make  return  to  warrant 705 

on  neglect  of  duty  by  sheriff,  may  be  attached 706 

coiirity  treasurer  to  issue  warrant  to  sheriff  on  nonpayment  of 

taxes  on  rents 707 

how  warrant  executed  by  sheriff 708 

on  neglect  to  execute  or  return  may  be  attached 709 

county  treasurer  may  issue  warrant  for  tax  on  any  debt  due 710 

how  warrant  executed 712 

on  neglect  to  execute  or  return  sheriff  may  be  attached 713 

taxes  in  cities  and  towns 714 

when  county  treasiu'er  may  send  warrant  to  other  counties 715 

how  warrant  to  be  certified 715 

duty  of  officer  thereunder 715 

fees  on  warrant 704,  708.  712.  715 

52 
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TIME, 

computation  of,  for  return  of  execution 42T 

for  notice  of  sale  of  personal  property 494 

of  real  estate 501 

for  redemption 544 

of  service  of  summons 1030 

attachment 1035 

U. 

UNITED  STATES,  ' 

prisoners  committed  by  courts  of,  how  kept 234,  235,  581 

compensation  therefor 581 

UNITED  STATES  REVENUE  STAMPS, 

what  papers  to  be  stamped 1184 

UNDER  SHERIFFS, 

sheriffs  to  appoint,  and  how 13 

can  appoint  but  one  at  a  time 13 

when  may  appoint  special  deputies 13,  16,  165 

in  absence  of  sheriff  to  attend  drawing  of  jurors 16,  161 

and  upon  the  execution  of  a  criminal 16 

during  a  vacancy  in  the  office  to  execute  the  duties 12,  17,  22 

in  such  case  he  completes  the  execution  of  process  commenced  by 

the  old  sheriff 17 

in  other  respects  is  on  equality  with  the  general  deputies 17 

sheriff  and  his  sui'ety  liable  for  acts  of  under  sheriff  while  he  dis- 
charges duty  of  sheriff 4,  18,  22 

when  so  discharging  duties,  may  appoint  deputies 22 

such  appointment  must  be  in  same  manner  as  by  sheriffs 22 

but  the  deputies  of  old  sheriff  not  authorized  to  act 22 

but  if  old  deputies  continue  to  act  may  be  deemed  deputies  de 

facto 22 

if  duties  of  slieriff  discharged  by,  to  deliver  over  on  new  election  6 

may  apply  to  governor  for  leave  to  organize  guard 217 

when  to  execute  deed  to  purchaser  of  lands 547 

for  duties  generally,  (See  deputies.) 

UNDERTAKINGS, 

(See  BONDS  TAKEN  IN  PROCEEDINGS.) 
V. 

VAGRANTS, 

(See  BEGGARS  AND  VAGRANTS.) 

vagrants  and  others  may  be  searched  for  property  to  be  applied  to 

their  support ijg 

W. 
WARRANT  FOR  DELIVERY  OP  OFFICIAL  BOOKS  AND  PAPERS, 

who  to  issue  warrant  and  proceedings  thereon !        8,  680 

party  when  committed f,  pj,„ 

when  search  warrant  issued o'  oon 

o,  n>U 

how  executed.  &c 8  7P    tc    rsn 

WARRANTS  ON  DEMANDS  AGAINST  SHIPS. '    ''^    '' 

(Sep  .=!inps.  waim;axts  ox  pi.nrAxns  against) 

WARRANT  TO  DELIVET!  fAXAT,  PREMISES,  BOOKS  AND  PAPERS, 

manner  of  executing  warrant ,  ,„ 

loo 
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WITNESS,  Bm^Tio^. 

when  exempt  from  arrest  on  civil  process qqi 

but  before  released,  to  make  affidavit,  &c 30i 

how  subpoenas  served  on,  and  attendance  enforced 178 

(See  WITNESSES,  comi'klling  attendance  op.) 

WITNESSES  COMPELLING  ATTENDANCE  OP, 

who  may  serve  subpoenas 17g 

sheriffs  to  serve  subpoenas  of  district  attorneys  of  other  counties.  25  118 

when  and  where  subpoenas  may  be  served I79 

may  enter  a  dwelling  peacefully  but  may  not  breali  doors  to  enter,  179 

how  subpoena  served  in  civil  cases I80 

criminal  cases 181 

how  served  where  person  is  concealed,  &c 289 

proof  of  service  of  a  subpoena 182,  289 

when  witness  makes  default  may  be  attached 183 

how  and  when  attachment  executed 184   185 

officers  before  whom  witnesses  are  subpoenaed  may  issue  warrants,  10,  186 
to  be  directed  to  the  sheriff  of  the  county  where   the  witness 

may  be 188 

witnesses  refusing  to  answer  may  be  committed 187,  188 

who  may  execute  the  attachment 189 

sheriff  may,  though  a  party  to  the  original  suit,  &c 189 

how  a  subpoena  issued  by  a  justice  in  a  civil  cause  served 190 

when  the  witness  attached 191 

power  of  a  commissioner  to  take  testimony,  &c 192 

when  a  justice  may  fine  or  commit  witness 193,  294,  1071 

powet  of  justice  where  a  witness  is  examined  in  a  cause  pending 

in  another  state 195 

how  subpoena  served  in  criminal  cases  before  officers,  &c 196 

magistrate  to  indorse  on  subpoena  for  whom  issued 197 

penalty  for  inserting  names  of  defendant's  witnesses,  &c. 197 

how  served  in  cases  of  contested  election 198 

how  subpoenas  served,  returnable  before  canal  commissioners,  &c.  199,  200 

when  a  prisoner  may  be  brought  up  by  habeas  corpus  to  testify. .  201,  202 

fees  of  officer  holding  prisoner  to  be  paid  and  bond  given. .......  203 

duty  of  officer  holding  prisoner 204,  20."> 

when  prisoner  to  be  remanded 20'J 

court  may  order  up  person  on  criminal  charge  without  habeas 

corpus 207 

WRECKS, 

duties  of  sheriffs,  coroners,  and  wreck  masters 7-36 

to  aid  vessels,  &c 742 

when  to  take  possession  of  property 736 

to  cause  it  to  be  appraised 736 

and  keep  same  safely "36 

and  give  public  notice  thereof 752 

if  perishable,  to  apply  to  county  judge  for  leave  to  sell 737 

time  and  manner  of  sale 738,  751 

when  property  may  be  claimed 739 

rejection  of  claim,  not  to  prevent  suit  against  officer 740 

but  in  such  case,  claimant  cannot  recover  costs. 740 

officer  entitled  to  reasonable  salvage 743 
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WEECKS,  (continued.)  section. 

when  claim  allowed,  officer  holding  property  to  present  claim  for 

salvage 736 

when  salvage  claimed,  not  to  exceed  one  half  value 744 

how  salvage  adjusted 745-747 

fees  of  appraisers,  how  paid 748 

when  property  to  be  sold 737,  749 

time  and  manner  of  giving  notice  of  sale 751,  752 

penalty  for  detaining  property 753 

misdemeanor  to  neglect  to  deliver  up  property 754 

efface  marks,  &c 755 

all  officers  to  make  report  of  offences  under  statute 756 

WKIT  OF  INQUIRY, 

what,  and  how  executed 650 

may  be  executed  by  the  under  sheriff  or  a  deputy 17, 26, 650 

when  to  be  executed 651 

jurors,  how  summoned 652 

officer  to  hear  objections  and  may  set  aside  and  summon  others. .  652 

the  sheriff  resides  and  swears  witnesses,  jurors,  &c 27, 653 

powers  of  officer 658 

testimony 653 

jury  to  retire  and  consult 655 

no  one  to  mingle  in  their  deliberations 655 

form  of  inquisition  and  how  signed 655 

jurors'  fees. 655 

WRIT  OF  INQUIRY  UPON^  GOODS  OF  ONE  OUTLAWED, 

when  issued  by  attorney  general  658 

duty  of  sheriff  thereon 658 

"WRIT  OF  NE  EXEAT, 

(See  NB  BXEAT.) 

WRIT  OF  POSSESSION, 

its  form  and  nature 571 

how  executed 572 

powers  and  duties  of  sheriff  under  writ 573 

if  officer  disturbed,  court  will  grant  attachment 574 

if  writ  not  returnable,  officer  may  remove  party  as  often  as  he 

returns 575 

but  not  if  the  person  claims  under  other  title 575 

it  any  doubt  how  party  enters,  should  be  order  of  court 575 

if  the  writ  is  returned,  officer's  duties  are  at  an  end 575 
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A. 

ACCOUNT,  NUMEEE. 

of  goods  purchased  for  employment  of  prisoners 80 

of  transporting  prisoners  to  state  prison 82 

house  of  refuge 83 

against  United  States  for  supporting  prisoners 84 

affidavit  to,  of  county  charges 306 

ACKNOWLEDGMENT, 

of  the  new  sheriff  of  receipt  of  jaijs,  etc 10 

of  parties  to  deputies'  bonds 14 

of  sureties  to  undertaking 101 

of  deed 203 

ADMISSION, 

of  receipt  of  process 24,  98 

of  the  execution 163 

AFFIDAVIT, 

of  justification  of  sheriff's  sureties 6 

sureties  on  arrest,  etc 100 

of  witness  to  be  released  from  arrest 113 

to  copy  bond  taken  on  ne  exeat 160 

of  verification  of  assignment  of  a  judgment  on  redemption 208 

of  an  assignment  of  a  mortgage 209 

of  amount  due 210 

of  imprisoned  debtor  to  be  discharged 227,  228 

of  officer  making  distress 279 

of  delivery  of  execution  to  sheriff 289 

of  service  of  notice  to  return  process 290 

that  execution  has  not  been  returned 291,  292 

of  sheriff  when  liable  as  bail,  to  be  exonerated 301 

to  aceoimt  rendered  board  of  supervisors 306 

of  coroner,  of  property  found  on  deceased,  and  disposition  thereof.  349 

(See  EETUENS.) 

APPOINTMENT, 

of  tmder  sheriff,  etc 12 

of  person  by  county  judge  to  discharge  office 20 

of  constable  to  fill  a  vacancy,  etc 351-353 

APPROVAL, 

by  clerk  of  sheriff's  bond ' 

by  sheriff  of  undertaking  for  delivery  of  personal  property 128 

of  a  constable's  bond ^^^ 

of  bond  on  attachment  by  constable. 380 
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NUMBEE. 

ASSIGNMENT, 

by  the  old  to  the  new  sheriff. 9 

of  bond  for  liberties 231 

of  districts  in  which  coroners  to  act  in  New  York 316 

ATTACHMENT, 

against  a  witness  and  return tl,  72,  73,  74 

indorsement  of  time  of  receipt  of,  in  case  of  foreign  corporation, 

&c 1.39 

certificate  to  copy  served 140 

notice  to  creditor,  &c.,  of  what  attached 141 

inventory  and  appraisal 142 

oath  of  appraisers 143,  144 

certificate  indorsed  on  inventory 145 

indemnity  on  claim  of  attached  property 146 

undertaking  by  plaintiff  to  prosecute  actions 147 

executions  on  judgment  where  property  attached 148 

bill  of  sale  of  stocks  attached 181 

return  to  the  attachment 149,  150 

return  to  attachment  against  absconding  debtor  under  E.  S 151 

return  to  warrant  for  seizure  of  ships 152 

inventory  annexed I53 

notice  of  sale  of  vessel I54 

report  of  sale  thereof I.55 

return  to  the  attachment 156,  157,  158 

notice  to  sheriff  to  return  process 287 

proof  of  service  of  notice 288 

affidavit  of  delivery  of  execution 289 

proof  of  service  of  notice  to  return  execution 290 

proof  that  execution  has  not  been  returned 291,  292 

order  for  attachment  against  the  sheriff 293 

attachment  for  not  returning  process 294 

bond  on  attachment 295 

return  to 296 

interrogatories  to  the  sheriff 297 

'     answer  of  the  sheriff  to  interrogatories 298 

against  a  witness  by  a  coroner 318  319 

(See  CONSTABL3SS.) 

B. 
BAIL, 

notice  of  justification  of jgo 

deputation  to  arrest  principal 232 

certificate  of  surrender 033 

BOND, 

sheriff's  bond o 

bond  of  one  appointed  to  fill  a  vacancy 3 

renewed  bond . 

bond  under  Military  Code g 

oath  of  surety  to g 

clerk's  approval  of 1. 

bond  of  deputy  and  under  sheriff jo 

acknowledgment  of  bond  by  obligors 14 
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BOND,  (continued.  I 

given  on  habeas  corpus  and  justification 247-248 

indemnity  on  claim  of  attached  property 146 

against  a  levy 174-178 

on  arrest  on  ne  exeat 159 

for  the  liberties  of  the  jail  and  assignment 230,  231 

on  arrest  on  attachment „ 295 

(See  CONSTABLEd.) 
(See  UNDEKTAKMG.) 


c. 

CALENDAH, 

of  prisoners  in  jail  for  court ,,,.....,,. 60 

CAPIAS  Ai)  SATISFACIENDUM, 

return  of  arrest  on ^■.. •  •  •  221 

and  letting  to  bail 222 

that  defendant  released  by  habeas  corpus 223 

where  one  taken  and  other  not  found 224 

that  defendant  is  discharged  from  custody  under  insolvent  laws..  225 

of  escape  in  consequence  of  fire  in  jail 226 

affidavit  of  imprisoned  debtor  on  justice's  execution  to  obtain  dis- 
charge    227 

where  execution  is  issued  by  coimty  clerk 228 

where  the  prisoner  has  no  family 229 

bond  for  the  liberties  of  the  jail 230 

assignment  of  bond •  •  • "  • 

deputation  of  bail  to  arrest  prmcipal ^-'^ 

certificate  of  surrender  of  prisoner  by  his  bail 233 

certificate  that  defendant  is  imprisoned 299 

certificate  that  defendant  is  in  custody  and  no  execution  delivered.  300 

CEBTIFICATE,  „ 

of  coimty  clerk  that  sheriff  has  qualified ° 

of  coroner  that  sheriff  is  in  custody ^^ 

of  magistrate  letting  prisoner  to  bail • _ 

of  attendance  of  constable  at  court ^_^ 

of  execution  of  a  criminal 

to  copy  undertaking  on  arrest  delivered  attorney ■■■•  '^^ 

of  deposit  instead  of  bail _ ^.„ 

of  clerk  that  amount  is  deposited  with  him ^^^ 

that  defendant  evades  service,  &c ^^^ 

of  surrender  of  defendant  by  bail ^^^ 

that  defendant  is  in  prison ""  ^^^ 

to  copy  attachment  served •  •  ■  • ]    gg^  gg^ 

of  justices  and  clerk  removing  constable 

CERTIOEAM,  243,  244 

return  of  service  of,  and  return  to 

CITATION,  284.-286 

proof  of  service  of 

COMPTEOLLEE,  ^  t^„iipr  ..•    273,274 

certificate  of  service  of  notification  of  ^omptro  ler     •  • .  .^^  •   •  • 

return  to  warrant  of  comptroller,  agamst  defauHmg  canal  cm  ^^ 

lector 
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NUMBEB. 

CONSTABLES, 

notice  of  election  of  bv  town  clerk 350 

oath  of  office 1 

summons  to  attend  court  and  certificate  of  attendance 58,  59 

forms  for  350-414 

appointment  of  constables,  &c 351,  352 

removal  of 354, 355 

resignation  of ,  &c 356-358 

bond  of,  and  approval , 309,  360 

return  of  service  of  summons 361-369 

attachment,  &c 370-381 

warrant,  &c 382-387 

in  replevin 388-395 

to  venire 396 

to  execution,  &c 397-407 

to  summons  under  highway  laws 408,  409 

laws  opening  highways 410 

precept  in  case  of  encroachment 411 

notice  to  occupant  and  commissioners 412 

retxxm  to  summons  in  case  of  draining  swamps 413 

notice  to  parties 414 

CONVICTS, 

account  for  transporting  to  prison 82 

house  of  refuge 83 

when  one  becomes  insane ' 85-94 

or  a  female  is  pregnant 86-95 

invitation  to  attend  execution  of 96 

certificate  of  execution   of 97 

report  to  secretary  of  state  of 77-79 

COKONEK, 

oath  of  office 1 

forms  for 316-349 

assignment  of  districts  in  New  York  to 316 

subpoena  for  witness 317 

attachment  against  witness  and  return 318,319 

oath  to  foreman  and  jurors 320,  321 

witnesses 322 

interpreter 3-2o 

inquisition 304 

in  case  of  murder  in  first  degree , 225 

in  case  of  murder  in  second  degree 32i) 

when  killing  manslaughter  in  first  degree 927 

second 328 

third 329 

upon  body  of  infant 33O 

person  found  dead  with  marks  of  violence 331 

when  killing  justifiable  homicide 332 

in  case  of  suicide 333 

where  one  has  died  a  natural  death 334 

where  one  is  accidentally  drowned 335 

where  one  takes  poison  accidentally 335 

where  one  is  accidentally  choked,  &c 337 


INDEX  TO  FOBMS.  826 

CORONER,  (continuea.)  „„„3^^ 

in  case  of  death  from  old  age,  &c 338 

intemperance 339 

delirium  tremens 34O 

falling  from  cars 34I 

a  child  falling  into  fire 342 

form  of  examination  of  witnesses  before 343 

warrant  to  arrest  party  charged  with  the  crime 344 

form  of  examination  of  prisoner,  &c 345 

warrant  to  commit  prisoner 34(j 

recognizance  by  witness 347 

with  sureties 348 

statement  of  coroner  to  supervisors  of  property  found,  &c 349 

representation  of,  that  sheriff  is  in  custody,  &c 18 

designation  of  coroner  to  execute  office,&c 19 

COUNTY  CLERK, 

approval  of  sheriff's  bond 7 

certificate  that  sheriff  has  qualified 8 

that  deposit  instead  of  bail  paid  into  court 107 

CRIER, 

pi-oclamations,  by 30T-316 

D. 

DEED, 

(See  SALE  or  lajtd  undbb  deckbe  and  bxecutions.) 
DEPOSIT, 

certificate  of  by  sheriff 106 

of  clerk  that  it  has  been  paid  into  court 107 

DEPUTATION, 

of  special  deputy 16 

of  bail  to  arrest  principal 232 

DEPUTY, 

his  appointment 12 

bond  and  acknowledgment 13,  14 

request  to  appoint  special  deputy 15 

deputation  of 16 

removal  of  deputy  from  office  22 

DESIGNATION, 

by  sheriff  of  place  of  keeping  his  office 11 

of  coroner  to  execute  office  of  sheriff 19 

notice  of ^'■ 

DISTRESS, 

notice  of  sale  of 276 

inventory  andappraisal 277 

proof  of  notice  of  sale 278 

affidavit  of  officer  returning  to  distress 279 


E. 

ELECTION, 

notice  of 283 

to  constable ^^'^ 
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NUMBED. 

EXECUTION, 

admission  of  receipt  of  execution 163 

indorsement  of  receipt  of 164 

receipt  of  money  paid  on,  by  debtor  to  defendant 165 

indorsement  of  levy 160-16S 

receipt  for  property  levied  on 16& 

notice  of  claim  of  property  levied  on 170 

oath  to  jurors  on  claim 171 

oath  to  witnesses 172 

inquisition  of  jury  upon  claim 17& 

bond  of  indemnity  against  levy 174-178 

return  to  execution , 182 

of  nulla  bona 182 

of  part  made  and  nulla  bona,  for  residue 1&) 

where  wholeismade 184 

when  goods  remain  unsold  for  want  of  bidders 185 

of  nulla  bona  where  but  one  of  two  joint  debtors  served.  186 

of  nulla  bona  against  an  executor,  &c 187 

when  stayed  by  appeal 188 

when  stayed  by  appeal  after  levy 189 

when  judgment  vacated 190 

of  levy  and  sale  where  controversy  as  to  title 191 

when  goods  are  replevied 192 

of  rescue 193 

of  loss  of  goods  by  fire 194 

where  moneys  have  been  applied  to  other  liens 195 

(See    CONSTABLES.) 
(See  CAPIAS  AND  SATISFACIENDUM.) 

F. 

FEMALE  CONVICT, 

inquisition  whether  she  be  pregnant  or  not 87-95 

(See  INSANE.) 

FINES, 

return  of  process  of  district  attorney  for  collection  of 270 

FIEES, 

subpoena  on  investigation  as  to  origin  of  fire 45 

oath  to  foreman  of  jury 46 

oath  to  jurors 47 

oath  to  witnesses 48 

examination  of  witnesses  before  jiut' 49 

inquisition 50 

warrant  of  arrest  of  party  charged  by  inquest  with  the  crime. ...  51 

warrant  of  commitment  of  incendiary 52 

recognizance  of  witnesses  on  the  inquest 53,  54 

FORCIBLE  ENTRY  AND  DETAINER, 

certificate  of  service  of  notice  of  issuing  precept 261 

FOREIGN  JURY, 

return  to  venire  for 66 

H. 

HABEAS  CORPUS, 

return  of  service  of 236 


INDEX   TO   FORMS.  827 

HABEAS  COEPtrS,  [continued).  numbeb. 

where  the  party  cannot  be  found 237 

conceals  himself 238 

when  he  is   a  sheriff,  &c 239 

to  habeas  corpus 240 

when  the  party  is  sick 241 

when  the  party  is  not  in  the  sheriff's  custody 242 

bond  given  on  service  of 247  248 

ad  testificandum,  return  of  service  of,  and  bond 245-248 

I. 

ESTDOESEMENT, 

of  warrant  by  justice  of  another  comity 36 

return  thereto 37 

of  receipt  of  attachment I39 

of  receipt  of  execution 164 

of  levy  under  execution 166-168 

of  levy  by  constable 397-399 

INSANE, 

concurrence  of  judge  in  calling  jury  to  inquire  as  to  sanity  of 

prisoner 85 

notice  to  district  attorney  of  holding  inquest 86 

subpoena  of  district  attorney 88 

oath  to  jurors 89 

oath  where  juror  objected  to 90 

oath  to  witnesses  in  such  case 91 

oath  to  witness  on  inquest 92 

inquisition 94 

INQUISITION, 

as  to  sanity  of  prisoner 94 

in  case  of  pregnant  female 95 

on  claim  of  property 173 

on  writ  of  inquiry 251 

on  writ  of  ad  quod  damnum 254 

by  coroners 324-342 

(See  coKONEKS.) 
(See  FiBBS.) 

INTERKOGATORIES, 

(See   ATTACHMENT,    &   SHBEDTS.) 

INVENTORY, 

of  goods,  &c.,  attached l'^2 

oath  to  appraisers  annexed 143, 144 

certificate  indorsed  on  inventory 145 

of  ship,  &c.,  under  warrant 1^3 

of  goods  attached  by  constable 370 

of  goods  levied  on  by  constable 398 

INVITATION, 

to  attend  execution  of  criminal 96 


JAIL, 

form  of  record  of  commitments,  &c '" 
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JAILER,  NWKBBB, 

jailer's  bond  and  acknowledgment  of  obligors 13,  14 

JUKORS, 

directions  to  deputy  to  summon,  etc 61 

notice  to  jurors  wlio  cannot  be  found 62 

return  to  jury  list ; 63 

return  to  order  for  summoning  new  grand  jurors  and  talesman.. .  64 

return  to  jury  list  drawn  at  court 65 

return  to  venire  for  foreign  jury 66 

oath  to,  in  case  of  insane  convict 89,  90 

oath  to,  in  case  of  pregnant  female  convict 89 

oath  to,  on  inquest  on  claim  of  property 171 

oath  to,  on  appraisal  of  homestead 198 

oath  to,  on  writ  of  inquiry .  249 

of  ad  quod  damnum 253 

return  to  precept  for,  in  case  of  lunacy  and  panel. 257,  258 

in  plank  road  cases 259,  303 

In  case  of  forcible  entry 260 

in  case  of  summary  proceedings  to  obtain  pos- 
session of  land 268 

return  of  service  of  order  upon  a  defaulting  juror 269 

(See  coBONERS.) 

(See  CONSTABLES.) 

L. 

LIBERTIES  OF  THE  JAIL, 

bond  for,  and  assignment  of 230,  231 

M. 

MILITARY, 

requisition  for  military  aid 27,  28,  29 

N. 

NE  EXEAT, 

bond  on  arrest 159 

affidavit  of  sheriff  to  bond 160 

retiuTi  to  ne  exeat 161,  162 

NOTICE, 

of  sheriff  of  place  of  holding  office 11 

to  district  attorney  of  calling  jury  in  case  of  insanity 86 

in  case  of  pregnant  female 87 

of  justification  of  bail 103 

of  claim  to  property 170 

to  creditors  of  what  property  attached 141 

to  pay  surplus  value  of  homestead 200 

of  wrecked  property 281 

of  election 283 

to  sheriff  to  return  process 287 

of  designation  of  coroner  to  execute  office 19 

(See  NOTICE  iOP  sale.) 
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NTTMEEB. 

NOTICE  OF  SALE, 

of  vessel,  &c 154 

of  personal  property  under  execution 179 

of  real  estate 196 

of  postpo»ement  of  sale 197 

under  decree 215 

of  distress 276 

O. 

OATHS, 

of  office  of  sheriffs,  &c 1 

of  sureties  to  sheriff's  bond 6 

to  jurors  to  try  sanity  of  prisoner 89 

when  juror  objected  to 90 

to  witness  in  such  case 91 

on  the  inquest 92 

in  case  of  pregnant  female 89,  92,  93 

to  appraisers  of  property  attached 143,  144 

to  jurors  on  claim  of  property 171 

to  witnesses  on  claim  of  property 172 

to  jurors  to  appraise  homestead 198 

on  writ  of  inquiry 249 

to  witness  on 250 

oath  to  jurors  on  writ  of  ad  quod  damnum 253 

to  foreman  of  coroner's  jury 320 

to  iurors 321 

to  witnesses "^-^ 

to  interpreter ^^^ 

to  sureties  to  bond  to  constable  on  attachment 379 

OFFICE, 

notice  of  place  of  holding  sheriff  s ii 

O^^^^'                               ..,,•«  293 

for  attachment  against  sheriff •«"*> 

OYER  AND  TERMINER, 

proclamation  for ^ 

return  to  precept  for 56,  57 

calendar  of  prisoners  for S" 

P. 

PHYSICIAN 


PRECEPT, 

of  district  attorney,  return  to oo.  o< 


permit  of  jail  physician  that  prisoner  may  have  Uquor "75 

I  to 

(See  JUEOBS.) 

PROCLAMATION, 

of  sheriff  for  oyer  and  terminer 5» 

(See  CEiBB.) 

PRISONER, 

(See  CONVICTS.) 

affidavit  of  imprisoned  debtor,  to  be  discharged 22t,  228 
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E. 

RECEIPT, 

for  process 24,  98,  163 

for  money  paid  by  a  debtor  to  sheriff 165 

for  property  levied  on,  &c 169 

RECORD, 

of  commitments,  &c. ,  to  jail 76 

REDEMPTION, 

certificates  on 204-207 

affidavits 208-212 

REPORT, 

to  sessions  of  disposition  of  proceeds  of  labor  of  prisoners 81 

to  secretary  of  state  of  convictions 77,  78,  79 

of  sale  of  vessels,  &c 155 

of  sale  under  decree  of  foreclosure ; 216 

in  partition 218 

to  board  of  supervisors  of  moneys  received  by  sherifE,  &c 305 

REQUEST, 

to  appoint  special  deputy 15 

REQUISITION, 

for  military  aid 27,  28,  29 

RESCUE  AND  RESISTANCE, 

return  of 25,  26,  109 

RESIGNATION, 

of  sheriff 17 

of  under  sheriff  or  deputy 23 

RETURN, 

In  Criminal  Cases  : 

of  rescue  and  resistance 25 

to  warrant  of  arrest 30,  31,  32 

for  larceny,  property  found 33 

where  magistrate  issuing  warrant  is  absent 34 

has  gone  out  of  office 85 

to  indorsed  warrant 37 

to  search  warrant  for  stolen  goods 40,  41,  42,  43 

under  laws  to  prevent  gaming 44 

return  to  attachment  against  witness  before  coroner 319 

In  Civil  Cases: 

of  arrest  and  rescue 109 

of  rescue  and  resistance  to  execution 26 

of  arrest  under  order  and  bail 104 

when  defendant  makes  deposit 105 

certificates  of  deposit 106,  107 

that  defendant  is  committed  for  want  of  bail 108 

of  arrest  and  defendant  sick 110 

and  death  of  defendant Ill 

of  exemption  from  arrest 112 

of  privilege  from  arrest 114,  1 15 

return  indorsed  on  affidavits 116 

that  di'fendaiit  cannot  be  found 117 

of  service  of  summons  and  complaint 118  119 


INDBX    TO  POEMS.  831 

EETURN,  {continued.  numeeb. 

that  defendant  evades  service,  &c X20 

of  service  in  sucli  case jo. 

of  service  on  corporation .122  123  124 

on  infant  under  14 '       '  j25 

on  a  lunatic j2B 

to  order  for  delivery  of  personal  property 132-136 

and  goods  not  found 138 

to  attacliment '.".'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.' 149,150,151 

against  ships 162,  isg,  158 

to  ne  exeat i  gj  jg^ 

to  execution  against  property 182^195 

against  the  body 221-226 

to  writ  of  possession 234  235 

In  Special  Pkoceedings  : 

to  search  warrant  for  delivery  of  official  books  and  papers 39 

to  habeas  corpus 236-242 

to  certiorari 243,  244 

to  writ  of  ad  quod  damnum 255 

to  judge's  order  in  supplementary  proceedings 256 

to  jury  precept  in  case  of  lunacy 257,  258 

In  plank  road  case 259,  302 

in  forcible  entry,  &c 260,  261 

to  summons  in  summar^-  proceedings  to  obtain  possession  of  land  262-267 

to  jury  precept  in  such  case 268 

to  order  to  show  cause  on  defaulting  juror 269 

to  process  of  district  attorney  for  collecting  fines 270 

to  county  treasurer's  warrant 271,  27:i 

to  notification  by  comptroller 273,  274 

to  warrant  of  comptroller  against  canal  collector 275 

to  citations  from  surrogate' s  court 284-286 

to  attachment  against  sheriff 296 

to  warrant  under  non-imprisonment  act 303 

By  Constables  : 

to  summons 361,  370 

to  attachments 373-377 

to  warrants 382-386 

to  proceedings  in  replevin 388-394 

to  venire 396 

to  executions 400-407 

to  summons  under  highway  laws 408-409 

laws  opening  highways 410 

to  jury  precept  in  case  of  encroachment 411 

to  jury  process  in  case  of  draining  swamps 413 

S. 

SALE  OF  LAND  UNDER  DECREES, 

noticeof ^„ 

deed  of  sale  on  foreclosure ^^" 

217 
report  of  sale  on '  * " 


832  INDEX  TO   POKM8. 
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report  of  sale  in  partition S18 

deed  on  sale  in  partition 219 

final  report  of  sale  in  partition 220 

SALE  OF  LANDS  UNDER  EXECUTIONS 

notice  of  sale 196 

postponement  of  sale 197 

oath  to  jurors  to  appraise  household 198 

appraisal 199 

notice  to  defendant  where  premises  cannot  be  divided 200 

certific?.te  of  sale 201 

deed  of  sale  of  leased  estate :  202 

certificate  of  acknowledgment 203 

certificate  of  redemption  by  debtor •  204 

junior  creditor 205 

senior  creditor 206 

mortgagee 207 

verification  of  assignment  of  judgment 208 

of  mortgage 209 

affidavit  of  amount  due  on  judgment 210 

on  mortgage 211 

of  overseers  of  poor 212 

statement  of  redemption  to  file  with  county]clerk 213 

deed 214 

SEARCH  WARRANT, 

returns  to 39,  40,  41,  42  43,  44 

SHERIFFS, 

forms  for 1-305 

oath  of  office  of 1 

bond 2-5 

assignment  by  old  to  new  sheriff 9 

acknowledgment  of  receipt  of  jails  by  new  sheriff 10 

notice  of  place  of  holding  office 11 

resignation  of 17 

proclamation  for  oyer  and  terminer  by 55 

interrogatories  to,  on  attachment 297 

answers  to  interrogatories 298 

SHIPS  AND  VESSELS, 

return  of  service  of  warrant  against 152 

inventory  annexed 153 

notice  of  sale 154 

report  of  sale 155 

return  of  warrant 156-158 

SPIRITUOUS  LIQUORS, 

permit  of  jail  physician  to  allow  for  prisoner 75 

SUBPOSNA, 

proof  of  service,  in  a  civil  case 67,  302 

criminal  case 68,  302 

by  reading 69 

where  party  conceals  himself 70 

SUMMARY  PROCEEDINGS  TO  OBTAIN  POSSESSION  OF  LANDS, 

certificate  of  service  of  summons 262-267 

return  to  precept  for  jury 268 
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ilUMBEK. 

SUMMONS, 

for  constables  to  attend  court 68 

return  of  service  of,  on  corporation 122 

on  a  foreign  corporation 123 

when  no  person  designated  on  whom  to  serve 124 

on  an  infant  under  fourteen  years ...   125 

upon  a  lunatic,  &c 126 

upon  a  single  defendant 118 

upon  several 119 

certificate  that  defendant  evades  service , 120 

affidavit  of  service  in  such  case 121 

(See  CONSTABLES.) 

T.  # 

TAXES, 

retiu-n  to  warrant  of  county  treasurer  against  delinquent  col- 
lector    ^"^^ 

to  warrant  for  collection  of  unpaid  taxes 272 

U. 

UNDER  SHERIFF, 

appointment ^^ 

bond  and  acknowledgment • 13,  14 

removal  of '^" 

resignation  of • ■^^ 

UNDERTAKING, 


on  arrest . 


99 


affidavit  of  justification  of  surety  to 100 

certificate  of  acknowledgment  of 101 

to  copy  delivered  attorney 102 

of  plaintiff  to  obtain  delivery  of  property 127 

approval  thereof 1^° 

by  one  who  requires  return  of  property 129 

of  indemnity  against  claim  of  property 131 

on  arrest  where  property  is  secreted 137 

of  plaintiff,  to  prosecute  actions,  &c 146 

of  indemnity  against  levy 174^178 

(See  BONDS.) 

V. 

VENIRE,  . 

-etum  to,  for  summoning  foreign  3ury oo 

by  constable 396 

W. 
WARRANT  IN  A  CRIMINAL  QASE, 

(See  BKTURNS  IN  CRIMINAI,  CASE.) 

^^^^^,\ 281,282 

appraisal,  &c 

WRITS  OF  AD  QUOD  DAMNUM,  ^^  ^ 

notice  of  execution  of '  " 

oath  to  jiurors 
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WRITS  OP  AD  QUOD  DAMNUM,  {continued.) 

inquisition 254: 

return  to  writ 265 

WRIT  OF  INQUIRY, 

oath  to  jurors  on o ■  • » 249 

witnesses -, • 250 

inquisition ,,,■, 251 

WBIT  OF  POSSESSION, 

return  to 234  235 


^ 


